TOA AN NHAN DAN CAP CAO  CQNG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Déc 1ap — Tu do — Hanh phic

Ban an sb: 1048/2023/HC-PT
Ngay: 14-12-2023

“VIV khiéu kién quyét dinh
hanh chinh trong linh vuc xdy
dung va linh vuc dat dai”.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phan Hpi dong xét xir phiic tham gom co:
Thdm phan - Chii toa phién toa: Ba Nguyén Thi Cuc
Cdc tham phan: Ong Tran Van Mudi
Ong Duong Tuén Vinh
- Thu ky phién toa: Ba L¢ Thi Thuy Tién— Thu ky Toa an nhan dan cap
cao tai Thanh ph6o H6 Chi Minh.
- Dgi di¢n Vign kiém sit nhén dan cap cao tgi Thanh phé Ho Chi Minh
tham gia phién tda: Ba Pham Thi Thanh Hoa — Kiém sat vién.
~ Ngay 14 thang 12 nam 2023 tai try s¢ Toa 4n nhén dén cap cao tai Thanh
phé H6 Chi Minh xet xtr phuc tham cong khai vu an hanh chinh thu 1y so:
666/2023/TLPT- HC ngay 04 thang 10 ndm 2023 v€ viéc “khieu ki¢n quyet dinh
hanh chinh trong linh vic xdy dung va linh vuc dat dai”; do ban an hanh chinh
so tham s0 1176/2023/HC-ST ngay 14 thang 7 ndm 2023 cta Toa 4n nhén dén
Thanh phd H6 Chi Minh bi khang céo.
Theo Quyét dinh dua vu 4n ra xét xtr s6 3075/2023/QD-PT ngay 29 thang
11 nam 2023, giira cac duong su:
- Nguoi khoi kién: C)ng Tr?m’ Van T, sinh ndm 1977; cu tra tai: B, duong A
(C), phuong T, Quan G, Thanh ph6é H6 Chi Minh.
Dai dién hop phdp ciia nguoi khoi kién: Ong Cao Minh T1, sinh nam 1986;
cu tra tai: 6 P, Phuong C, quan P, Thanh ph6 H6 Chi Minh (c6 mat).
- Nguoi b kién:
1. ﬁy ban nhan dan Quan G, Thanh phé HO Chi Minh;
2. Chu tich Uy ban nhan dan Quéan G, Thanh phé H6 Chi Minh.
. Nguoi dai dién theo uy quyén: 6ng Lé Van T2 — Pho Chu tich (c6 vin ban
de nghi xét xr vang mat)
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Nguoi bdo vé quyén va loi ich hop phdp ciia nguoi bi kién:

- Ong Pham Thé Q — Pho Truong phong Quan 1y d6 thi Quan G (c6 don dé
nghi xét xur vang mat);

- Ong‘Nguyén Nhut Truong T3 — chuyén vién phong Quan ly d6 thi Quéan
G (c6 don dé€ nghi xét x{r vang mat);

- Ba Tran Thi Khanh T4 - chuy@n vién phong Q1 (c6 mit).
- Newoi ¢é quyén loi, nghia vu lién quan:

1. Ba Nguyén Vin T5, sinh nim 1977; cu trd tai: B, duong A (C), phuong
T, Quan G, Thanh phb Hb Ch1 Minh (c6 don xin xét xir ving mit);

2. Tong cong ty M; dia chi: 5, duong L, Phuong A, Quan D, Thanh phd Ho
Chi Minh

Nguoi dai dién hop phap: ong Nguyén Hiéu L — Chu tich Hoi déng quan
tri (vang mat).

- Nguwoi khdng cdo: nguoi bi kién Uy ban nhan dan Quén G va Chu tich Uy
ban nhan dan Quéan G.

- Vién kiém sdt khang nghi: Vién truong Vién kiém sét nhan dan Thanh pho
H6 Chi Minh

NOI DUNG VU AN:

Nguwoi khéi kién éng Tran Vin Ting, ¢6 dng Cao Minh Trung dai d trinh
bay:

Ngay 29/01/2016, Cha tich Uy ban nhan dan Quin G ban hanh Quyét dinh
ap dung bién phap khic phuc hau qua sé 389/QD-KPHQ dbi véi cong trinh xay
dung vi pham tai mot phﬁn thtra $6 93, 96 to sb 1 (tai lig¢u 02/CT-UB), nay thudc
mot phan thira 64, 65 to ban dd s 43 (Ban d6 dia chinh nam 2003, khu phé D,
phuong T, Quén G, trong d6 budc ong Tran Vin T thao do phan cong trinh vi
pham véi ciu tric: tudng gach, mai tole, dién tich 27,7 m?. Thoi diém vi pham
xay dung “trudc ndm 2003,

Ngay 15/8/2016, Chu tich G tiép tuc ban hanh Quyét dinh s6 2327/Qb-CC
cudng ché thi hanh Quyét dinh s6 389, ndi dung: cudng ché pha dd cong trinh xay
dung vi pham dién tich dién tich 27,7m? ciu trac: tuong gach, mai tole va cudng
ché thu hoi dat déi voi dién tich 27,7m?.

Hién nay phan dién tich nha, dat 27,7m? néu trén van do ong T quan 1y st
dung, chua thuc hién vi¢c thdo d& cong trinh vi pham.

Ngay 03/10/2022, 6ng Tran Van T c¢6 Pon yéu cau giri G kién nghi G ban
hanh Quyét dinh cho phép ton tai cong trinh x4y dung khong phép trén phan dién
tich 27,7m? theo Quyét dinh s6 207/2005/QD-UBND ngay 01/12/2005 cta
UBND Thanh pho nhung ngay 23/11/2022 G ¢6 van ban s6 4719/UBND-QLDT
tra 1oi khong dong ¥ cho phép ton tai cong trinh.
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Ong T d3 khoi kién hanh chinh dbi v6i van ban sé 4719/UBND-QLDT ngay
23/11/2022.

Ngay 06/3/2023, Ong T khai kién bd sung yéu cau tuyén bd hanh vi ciia G
vé viée khong ban hanh Quyét dinh cho phep ton tai cong trinh xay dung khong
phép trén phan dién tich 27,7m? tai thira dat: mot phan thira s6 93, 96 to s6 1 Tai
li¢u 02/CT-UB, nay thudéc mot phan thira 64,65 t& 43 Ban d6 dia chinh nam 2003,
phuong T, Quén G 1a trai phap luat, buoc G chém dat hanh vi trai phap luat.

Ngay 15/3/2023, 6ng Cao Minh T1 yéu cau hay cac Quyét dinh hanh chinh
lién quan dén ddi twong khoi kién gdm cac Quyét dinh s6 389/QD-KPQH ngay
29/01/2016, Quyét dinh sé 2327/QD-CC ngay 15/8/2016 do G ban hanh.

Ly do khoi kién: tai diém a, ¢ khoan 2 Vin ban s6 4719 ctia G cho rang éng
T sir dung phﬁn nha dat dién tich 27,7m? 1a do hanh vi lan chiém dét cua Téng
cong ty M nén khong duoc phép ton tai cong trinh 12 khong dung vi céc 18 sau:

- Phan dién tich nha dat 27,7m? c6 ngudn gbe do 6ng Luong Quang N va vo
la ba Nguyén Thi H str dung 6n dinh, khong c6 tranh chap tir trude nam 1993, ¢6
ké khai ding ky v6i chinh quyén dia phuong, sau d6 6ng N va ba H cho lai con
gai 1a ba Luong Thi Phudc L1 toan bo khudn vién cin nha dat s6 B va ba L1 hoan
tat chuyén nhuong lai toan b nha dat cho 6ng Tran Van T va ba Nguyén Anh T6
vao nam 2014. Ong T va ba T6 tiép tuc quan 1y sir dung 6n dinh phan dién tich
trén cho dén nay, ¢6 xac nhan cua ong Do Tho .

- Trich luc Ban d6 dia chinh do Vian phong dang ky dat dai Thanh phd H ky
ngay 18/8/2022 va Bién ban xac dinh ranh gidi thé hién: ong Lwong Quang N st
dung thira dit s6 64, to ban d6 43; ¢o dién tich: 143.0m?

- Tong cong ty M ciing khong c6 bat ky tranh chip vé quyén st dung dat d6i
v6i phan dién tich 27,7 m? ma 6ng T dang quan 1y.

- Nhu vdy, Cha tich UBND quén G cho rang éng T ¢6 hanh vi 1an chiém sir
dung dién tich dat 27,7 m? dé tir 46 khong cho phép 6ng T dugc ton tai cong trinh
trén dat 12 khong c6 can ct vi 6ng T chi 1a nguoi nhan chuyén nhuong phan nha
dat néu trén.

Péi chiéu khoan 9 Piéu 2 Luat dat dai 2013, khoan 1 Piéu 20 Nghi dinh sd
43/2014 ngay 15/5/2014 cta Chinh phu huéng dan thi hanh Luat dat dai nam 2013
thi truong hop ctia 6ng T du dleu kién duoc cap gidy ching nhén quyen sur dung
dat va s¢ hitu nha o, tai san gan lién v6i dat nén théa man day du diéu kién ton tai
cong trinh xay dung.

Do vdy, éng Tran Van T yéu cdu:

- Hay van ban 4719/UBND-QLDT ngay 23/11/2022 ctia G, Thanh ph Ho
Chi Minh;

- Tuyén bd hanh vi cia G khong ban hanh Quyét dinh cho phép ton tai cong
trinh xay dung khong phép trén phan dién tich 27,7m? tai dia chi thira dat: mot
phan thtra s6 93, 96 to s6 1 Tai liéu 02/CT-UB, nay thudc mot phan thira 64, 65
td 43 Ban d6 dja chinh nim 2003, phuong T, Quéan G 1a trai phép luat.

- Buoc UBND Quén 7 chdm duat hanh vi trai phap luat va budc G cd trach
nhiém thi hanh cong vy, nhi¢m vy ban hanh Quyét dinh cho phép ton tai cong
trinh x4y dung trén theo quy dinh phép luat.

3


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%B9ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%B9ng
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20Qu%E1%BA%ADn%207
https://trolyao.toaan.gov.vn/l%20link/o%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20Thu%E1%BA%ADn%20T%C3%A2y,%20Qu%E1%BA%ADn%207
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20Qu%E1%BA%ADn%207
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20%C4%90%E1%BA%A1i%20di%E1%BB%87n%20h%E1%BB%A3p%20ph%C3%A1p%20c%E1%BB%A7a%20ng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Cao%20Minh%20Trung%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201986%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%206/41%20Phan%20X%C3%ADch%20Long,%20Ph%C6%B0%E1%BB%9Dng%203,%20qu%E1%BA%ADn%20Ph%C3%BA%20Nhu%E1%BA%ADn,%20Th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20Qu%E1%BA%ADn%207
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20Qu%E1%BA%ADn%207
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%B9ng
https://trolyao.toaan.gov.vn/l%20link/o%20T%E1%BB%95ng%20c%C3%B4ng%20ty%20M%C3%ADa%20%C4%91%C6%B0%E1%BB%9Dng%20II
https://trolyao.toaan.gov.vn/l%20link/o%20T%E1%BB%95ng%20c%C3%B4ng%20ty%20M%C3%ADa%20%C4%91%C6%B0%E1%BB%9Dng%20II
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%C6%B0%C6%A1ng%20Quang%20Ngh%C4%A9a
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20Hu%E1%BB%87
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ngh%C4%A9a
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Hu%E1%BB%87
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%C6%B0%C6%A1ng%20Th%E1%BB%8B%20Ph%C6%B0%E1%BB%9Bc%20Lan
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%2024N
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Lan
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Tr%E1%BA%A7n%20V%C4%83n%20T%C3%B9ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201977%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%2024N,%20%C4%91%C6%B0%E1%BB%9Dng%2011N%20(c%C6%B0%20x%C3%A1%20ng%C3%A2n%20h%C3%A0ng),%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20Thu%E1%BA%ADn%20T%C3%A2y,%20Qu%E1%BA%ADn%207,%20Th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Anh%20Th%C6%B0
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%B9ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%C6%B0
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BB%97%20Th%E1%BB%8D.
https://trolyao.toaan.gov.vn/l%20link/o%20V%C4%83n%20ph%C3%B2ng%20%C4%91%C4%83ng%20k%C3%BD%20%C4%91%E1%BA%A5t%20%C4%91ai%20Th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%C6%B0%C6%A1ng%20Quang%20Ngh%C4%A9a
https://trolyao.toaan.gov.vn/l%20link/o%20T%E1%BB%95ng%20c%C3%B4ng%20ty%20M%C3%ADa%20%C4%91%C6%B0%E1%BB%9Dng%20II
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%B9ng
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20qu%E1%BA%ADn%207
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%B9ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%B9ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%B9ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20T%C3%B9ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Tr%E1%BA%A7n%20V%C4%83n%20T%C3%B9ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201977%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%2024N,%20%C4%91%C6%B0%E1%BB%9Dng%2011N%20(c%C6%B0%20x%C3%A1%20ng%C3%A2n%20h%C3%A0ng),%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20Thu%E1%BA%ADn%20T%C3%A2y,%20Qu%E1%BA%ADn%207,%20Th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20Qu%E1%BA%ADn%207
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20Qu%E1%BA%ADn%207
https://trolyao.toaan.gov.vn/l%20link/o%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20Thu%E1%BA%ADn%20T%C3%A2y,%20Qu%E1%BA%ADn%207
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20Qu%E1%BA%ADn%207

- Hay Quyét dinh sé 389/QD-KPQH ngay 29/01/2016 cua Ch tich G.

- Huy Quyét dinh s6 2327/QD-CC ngay 15/8/2016 ciia Chu tich G.

Nguwoi bi kién Uy ban nhan dan Quan G, Chii tich Uy ban nhan dan Quan G
trinh bay:

Phan dién tich 27,7m? tai thira dat: mot phﬁn thtra s6 93, 96 to s6 1 Tai liéu
02/CT-UB, nay thuéc mdt phan thira 64, 65 to 43 ban d6 dia chinh nam 2003,
phuong T, Quan G ong T 14n chiém thuoc Khu dét thudc phﬁn dién tich 5.825m?
do Cong ty B mua lai cia Ngan hang Q2 theo Chirng thu trudc ba tai S ngay
29/12/1971 va dang ky ngay 16/4/1974.

Vi tri cong trinh vi pham xay dung trén phan dat nam ngoai ranh dat duoc
UBND Quén 7 cap Glay chting nhan Quyén st dung dat s6 00476/2006 ngay
10/3/2006 va phan dat nay thudc du 4n Khu Nha & can bo cong nhan vién tai
phuong T ctia Tong Cong ty M dd duoc Kién trac su phé duyét thoa thuan diéu
chinh quy hoach tong mat bang 1/500 tai vin ban s6 9038/KTST-DB2 ngay
16/8/2000.

Ngay 28/7/1995, dai dién Cong ty M1 va dai dién Cong ty X tién hanh ban
giao vi tri va cam méc cac 16 dat dé xay dung cho Cong ty M1.

Ngay 25/02/1998, G da phdi hgp véi UBND phuong T tién hanh do dac, x4c
dinh médc va ban giao dat cho Tong Cong ty M véi tong sb 16 12 40 16.

- Ngay 12/11/1998, G ¢6 Td trinh s6 239/TT-UB-QLDT giii Kién trac su
treong Thanh phd vé dé nghi duyét quy hoach phan 16 khu nha & phuong T, Quéan
G.

Ngay 17 thang 11 nam 2015, UBND phuong T, Quan G da 1ap Bién ban vi
pham hanh chinh cing s6 08/BB-VPHC (vé viéc 14n dat va yéu cau tu pha d&
cong trinh xay dung, bo phan cong trinh xay dung vi pham) ddi v6i 6ng Tran Vin
T, dién tich vi pham 27,7m?, thoi diém vi pham trudc nam 2003.

- Ngay 29 thang 01 nam 2016, Chu tich G ban hanh Quyét dinh s6 389/QD-
KPHQ ap dung bién phap khac phuc héu qua d6i voi ho ong Tran Van T do di c6
hanh vi vi pham hanh chinh: 14n dat va to churc thi cong xay dung cong trinh khong
co glay phép xay dung ma theo quy dinh phai c6 gidy phép xay dung; Bién phap
khac phuc hiu qua (budc 6ng Tran Van T tu pha d& cong trinh xay dung, bd phén
cong trinh xay dung vi pham pha dg 27, 7m? céu tric: twong gach, mai tén va
budc ong Tran Van T khoi phuc lai tinh trang cta dat trude khi vi pham, tra lai
dat da 1an 27,7m?).

Ngay 15 thang 8 nam 2016, Chu tich Uy ban nhan dan Quan G d ban hanh
Quyet dinh s6 2327/Qb-CC cudng ché thi hanh Quyét dinh ap dung bién phap
khic phuc hau qua d6i voi ho ong Tran Van T.

Dé6i vi yéu cau khoi kién ctia ong T thi: Can ctr tai khoan 1 Diéu 1 va khoan
4 Piéu 5 Quyét dinh s6 207/2005/QD-UBND ngay 01/12/2005 ctia UBND Thanh
phé vé to chirc thuc hién Quyét dinh s6 39/2005/QD-TTg ngay 28/02/2005 cua
Thu tuéng Chinh phu, G thi chi xem xét cho tbn tai d6i voi cac truong hop xay
dung khong phép, sai phep trén phan dat co ngudn goc sir dung 6n dinh, khong co
tranh chap, c6 thé xem xét cong nhan quyén sir dung dat.
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Pbi voi phan cong trinh vipham cua ong T xay dung ngoai ranh dat da duoc
G cap Gidy chung nhan quyén st dung dat sd 00476/2006 ngay 10/3/2006, lan
chiém ra phan dit thudc dy an di c6 quy hoach tong mit bang 1/500 duoc duyét;
dong thoi hién nay ong T khong cung cap dugc cac can cu dé xac minh vé thoi
diém xay dung vi pham, phan cong trinh vi pham hién nay c6 tranh chép, khiéu
nai hay khong nén 6ng Tran Vin T dé nghi cho phép ton tai cong trinh xay dung
khong phép 1a chua phu hop.

- Ngoai ra, ngay 01/7/2004, Chinh phu da ban hanh Nghi dinh 48/CP ngay
05/5/1997 vé xir phat vi pham hanh chinh trong quan 1y xay dung, quan 1y nha,
cong trinh ky thudt ha tang d6 thi va Nghi dinh sé 126/2004/ND-CP ngay
26/5/2004 v€ xtr phat vi pham hanh chinh trong hoat dong xay dung, quan ly cong
trinh ha ting d6 thi va quan ly s dung nha; trong do theo quy dinh v€ xtr phat chu
dau tu c6 hanh vi t6 chire xay dung bd phan cong trinh, c¢dng trinh trén dat 1an
chiém thi ngoai hinh thtrc xir phat hanh chinh (phat tién) thi chii dau tu con bi
budc khoi phuc lai tinh trang ban dau di bi thay d6i do vi pham hanh chinh gay
ra hodc budc thao do bd phan cong trinh, cong trinh vi pham.

Do d6, cac Quyét dinh ap dung bién phap khac phuc hau qua sé6 389/QD-
KPHQ ngay 29/01/2016 va Quyét dinh cudng ché thi hanh Quyét dinh ap dung
bién phéap khic phuc hau qua s6 2327/QD-CC ngay 15/8/2016 cua G va Vin ban
s6 4719/UBND-QLDT ngay 23/11/2022 ciia G 1a ding quy dinh phap luat.

Tai ban an hanh chinh so thim s6 1176/2023/HC-ST ngay 14/7/2023 ciia
Toa 4n nhan dian Thanh pho H6 Chi Minh di tuyén xir nhw sau:

1. Chap nhan mdt phan yéu cau khéi kién cua 6ng Tran Vian T, cy thé nhu
Sau.

- Huy Quyét dinh bién phap khic phuc hiu qua sé 389/QD-KPQH ngay
29/01/2016 ctia Chu tich Uy ban nhan dan Quan G, Thanh phé H6 Chi Minh.

- Huy Quyét dinh cudng ché s6 2327/QD-CC ngay 15/8/2016 cua cua Chu
tich Uy ban nhan dan Quén G, Thanh phb HO Chi Minh.

2. Bac mot phan yéu cau khoi kién cta ong Tran Vin T vé cac yéu cau khoi
kién nhu sau:

- Hay vin ban 4719/UBND-QLBT ngay 23/11/2022 ctia Uy ban nhan dan
Quan G, Thanh phd HO Chi Minh.

- Tuyén bd hanh vi ciia Uy ban nhan dan Quén G, Thanh phd Ho6 Chi Minh
khong ban hanh Quyet dinh cho phép ton tai cong trinh xay dung khong phep trén
phan dién tich 27,7m? tai dia chi thira dat: mot phan thira s6 93, 96 to s6 1 Tai licu
02/CT-UB, nay thudéc mot phan thira 64, 65 to 43 Ban d6 dia chinh nim 2003,
phuong T, Quan G, Thanh ph6 H6 Chi Minh 14 trai phap luat.

- Budc Uy ban nhan dan Quan G, Thanh phd Ho Chi Minh cham dit hanh vi
trai phap luat khong ban hanh Quyét dinh cho phép ton tai cong trinh xay dung
khong phep trén phan dién tich 27,7m? tai dia chi thira dat: mot phan thira s6 93,
96 to s6 1 Tai liéu 02/CT-UB, nay thudoc mot phan thira 64, 65 to 43 Ban db dia
chinh nam 2003, phuong T, Quan G, Thanh phé H6 Chi Minh.

- Budc Uy ban nhan dan Quan G, Thanh phé HO Chi Minh c6 trach nhiém
thi hanh céng vy, nhiém vu 1 ban hanh Quyét dinh cho phép ton tai cong trinh
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xdy dung khong phép trén phan dién tich 27,7m? tai dia chi thira dat: mot phan
thira s6 93, 96 td s6 1 Tai liéu 02/CT-UB, nay thudc mot phén thira 64, 65 to 43
Ban do dia chinh nam 2003, phuong T, Quan G, Thanh pho Hb6 Chi Minh.

Ngoai ra, ban 4n so thdm con tuyén vé an phi va quyén khang cdo cia cac
duong su theo quy dinh.

Sau khi xét xir so tham;

Ngay 17/8/2023, nguoi bi kién Uy ban nhan dan Quéan G, Chu tich Uy ban
nhan dan Quan G 1am don khang céo yéu cau sira an so tham theo hudng bac toan
bd yéu cau khoi kién cua ong T.

Ngay 28/7/2023, Vién trudng Vién kiém sat nhan dan Thanh phd HO Chi
Minh khang nghi ban an so tham véi cac 1y do sau: phan dat 6ng T x4y dung nam
ngoai ranh Gidy ching nhan duoc cong nhan va xay dung khong c6 gidy phép;
6ng T khong phai 1a ngudi truc tiép vi pham nhung 14 nguoi st dung cong trinh
lan chiém, Toa an cap so tham vién dan Quyét dinh s6 39/2005/QD-TTG ngay
28/02/2005 va Khoan 3 diéu 22 Nghi dinh s6 43 ctua C phl dé lam cin cr cho
phép cong trinh ctia 6ng T duogc ton tai 1a khong diung doi tuong, nhan dinh cong
trinh xay dyng ctia ong T dugc ton tai nhung lai quyét dinh bac yéu cau hay vin
ban 4719/UBND-QLPT ngay 23/11/2022 ciia Uy ban nhan dan Quan G, Thanh
phb H6 Chi Minh 1a mau thun véi nhau nén dé nghi chap nhan mot phan yéu cau
khai kién, hay phan tra lai dat vi khong xac dinh duoc tra lai dat cho ai con lai
bac toan bd yéu cau khai kién cua ong T.

Trong phan tranh ludn

Nguoi bao vé quyén va loi ich hop phdp ciia nguwoi bi kién trinh bay: Viéc
Uy ban nhan dan Quan G, Chu tich Uy ban nhan dan Quan G ban hanh cac Quyét
dinh la ding trinh tu, thu tyc, ndi dung theo quy dinh phap luét. Ban an so tham
tuyén huy cac Quyét dinh trén la khong dung. Pé nghi Hoi dong xét xtr chap nhan
khang cdo, giir nguyén quyét dinh khac phuc hau qua. Déi véi cac nodi dung khac
nguoi bi kién bao luu quan diém nhu da trinh bay.

Dai di¢n hop phdp cua nguoi khoi kién trinh bay: Uy ban chap nhan thi hanh
Ban 4n phuc tham s 219 ctia Toa an cap cao nén dé nghi Hoi dong xét xir xem
xét dé dam bao tinh théng nhat. Viéc ky tén trong don khang céo ctia nguoi bi
kién ddi véi Chu tich Uy ban nhan dan Quéan G 1a khong dung thim quyén (vin
ban Gy quyén vi pham ca vé mit ndi dung va hinh thirc). Nhu vay ngudi khang
c40 ¢ day chi 1a Uy ban nhan dan Quén G. Ngoai ra, khi c6 Quyét dinh héa gia
thi 6ng N ding ky mua tit ca va sir dung thira 64 trude nim 2002 nhung Uy ban
chi xtr phat ong N mot phan cua thira dat. Qua trinh sir dung dat ong N ¢ dang
ky nén 6ng T ¢6 qua trinh st dung dat hop phap qua chu dit cii 13 ong N. Dé nghi
Hoi ddng xét xir khong chap nhan khang cdo cua nguoi bi kién _cting nhu khang
nghi cua Vién truong Vién kiém sat nhan dan Thanh phd H6 Chi Minh, gitr
nguyén ban 4n so tham.

BPai dién Vién kiém sat nhan dan ccfp cao tai Thanh phé Hé Chi Minh ¢é ¥
kien nhw sau:
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Vé viéc tuan theo phap luat ciia nhitng ngudi tién hanh t6 tung: ThAm phén,
Ho1 dong xét xir, nhitng nguo1i tién hanh t6 tung da tuan thu ding quy dinh cua
luat t6 tung hanh chinh.

V& noi dung: Phén dién tich dit 27,7m? chua dugc cap gidy chuing nhan
quyén sir dung dat; ong T khong phai la nguoi truc tlep vi pham nhung l1a ngudi
stt dung cong trinh 14n chiém, Toa 4n cip so thdm vién dan Quyet dinh s6
39/2005/QD-TTG ngay 28/02/2005 va Khoan 3 diéu 22 Nghi dinh s6 43 ctua C
phu dé 1am can ctr cho phép cong trinh cta 6ng T duoc ton tai 1a khong dung d6i
tuong, nhén dinh cong trinh xay dung cua 6ng T dugc t6n tai nhung lai quyét dinh
bac yéu cau hily van ban 4719/UBND-QLDT ngay 23/11/2022 cua Uy ban nhan
dan Quéan G, Thanh phd H6 Chi Minh 1& mau thudn véi nhau nén dé nghi chap
nhéan mot phén yéu cau khoi kién, hity phan tra lai dat vi khong xac dinh duoc tra
lai dat cho ai con lai bac toan bd yéu cau khoi kién ciia 6ng T. Dé nghi Hoi dong
xét XUr stra ban an so tham theo hudng chap nhan mot phan yéu cau khai kién.

NHAN PINH CUA TOA AN:

Sau khi nghién cutu cdc tai liéu co trong ho so vu an duoc tham tra tai phién
toa va can cur vao ket qua tranh tung tai phién toa phuc tham, quan diém cua vi
dai dién Vién kiém sat. Hoi dong xét xuir nhan dinh:

[1] Vé thii tuc t6 tung:

[1.1] Pon khang céo ctia nguoi bi kién va khang Nghi ctia Vién truong Vién
kién sat nhan dan Thanh pho H lam trong tho1 han luédt dinh va hop 1€ nén duoc
xem x¢€t theo trinh ty xét xir phiic tham.

[1.2] Tai phién toa phuc tham, dai dién hop phap cta nguoi bi kién c6 don
xin xét xir vang mat nén Hoi ddng xét xtr xir vang mit 1a phu hop véi quy dinh tai
Piéu 225 cua bo Luat td tung hanh chinh ndm 2015.

[2] Xét yéu cau khang céo cta nguoi bi kién:

Phan dién tich 27,7m? tai mot phan thira s6 93, 96 to s6 1 Tai liéu 02/CT-
UB, nay thudc mot phan thtra 64, 65 to 43 Ban d6 dia chinh nim 2003, phudng
T, Quan G do 6ng T dang sir dung thudoc Khu dat thudc phan dién tich 5.825m?
do Cong ty B mua lai cia Ngén hang Q2 theo Ching thu trudc ba tai S ngay
29/12/1971 va dang ky ngay 16/4/1974.

Vi tri cong trinh xay dung nay nam ngoai ranh dat dugc UBND Quan 7 cap
Glay chimg nhén quyén st dung dét s6 00476/2006 ngay 10/3/2006 cho 6ng T va
phan dat nay thuéc dy an Khu Nha & can bd céng nhan vién tai phudng T cia
Tong Cong ty M da duoc Kién trac su phé duyét thoa thuén diéu chinh quy hoach
tong miat bang 1/500 tai van ban sb 9038/KTST-PB2 ngay 16/8/2000.

Ngay 25/02/1998, G da phbi hop véi UBND phuong T tién hanh do dac,
xac dinh moc va ban giao dat cho Tong Cong ty M véi tong s6 16 1a 40 16.
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Ong T khong ching minh dugc phan dién tich vi pham nay thudc quyén sir
dung hop phap ctia minh; qua trinh 6ng N sir dung ciing 13 1an chiém dit cua cong
ty M1.

Nhu vy, hanh vi 14n chiém dat va xdy dung khong phép cta 6ng Tran Vin
T d3 duoc Uy ban nhan dan quéan G 1ap Bién ban vi pham hanh chinh sb 08 ngay
17/11/2015. Do do, Chu tich ij ban nhan dan Quan G ban hanh Quyét dinh bién
phap khic phuc hau qua sé 389/QD-KPQH ngay 29/01/2016 ciia Chi tich Uy ban
nhan dan Quén G, Thanh phé HO Chi Minh va do 6ng T khong chdp hanh khic
phuc nén Chu tich G ban hanh Quyét dinh cudng ché s 2327/QP-CC la dung
quy dinh tai Khoan 3, diém a khoan 5 Diéu 10 Nghi Pinh 102/2014 ngay
10/11/2014 cta Chinh Phu vé xtr phat vi pham hanh chinh trong linh vuc quan ly
dat dai.

Tuy nhién, Quyét dinh bién phap khic phuc hau qua sé 389/QP-KPQH
budc 6ng T phai tra lai dat nhung khong néu cu thé tra lai cho ai 1a khong 13 rang,
gy khé khan cho viéc thi hanh quyét dinh nén can thiét phai huy ndi dung nay,
d6ng thoi cling can thiét hity noi dung niy cta Quyét dinh cudng ché s6 2327/QD-
CC.

Toa an cip so tham nhan dinh phan dat 6ng T st dung on dinh tir trudc ndm
1993 va khong c6 tranh chap nén cin cir vao Dleu 101 Luat dat dai nam 2013,
Khoan 3 Piéu 22 Nghi dinh 43 dé xac dinh quyén sir dung dat cua ong T 1a hop
phap thudc truong hop duge cap Gidy ching nhan la khong phu hop voi cac chimg
ctr vé ngudn gdc dat va quy hoach ctia phan dat nén Hoi dong xét xtr chip nhan
toan bd ndi1 dung khang nghi cia Vién trudng Vién kiém sat nhan Thanh pho HO
Chi Minh, sira 4n so tham; cu thé nhu sau:

Chép nhan yéu ciu khoi kién cua 6ng T huy mot phan cta Quyét dinh s6
389/Qb-UBND va mdt phan Quyét dinh s6 2327/QD-UBND c¢6 néi dung bude
ong T tra lai dat lan chiém.

Bac yéu cau khai kién cua 6ng T yéu cau huy Quyét dinh bién phéap khac
phuc hiu qua s6 389/QD-KPQH va Quyét dinh cudng ché s6 2327/QD-CC c¢6 nodi
dung: budc ong Tran Vin T thao d& phan cong trinh vi pham véi ciu tric: tudng
gach, mai tole, dién tich 27,7 m?. Thoi diém vi pham xay dung “trudc nam 2003
va ndi dung ctia Quyét dinh s6 2327/QD-CC cudng ché thi hanh Quyét dinh s6
389, ndi dung: cudng ché pha d& cong trinh xay dung vi pham dién tich dién tich
27,7m? cAu trac: tuong gach, mai tole va cudng ché thu hoi dat dbi voi dién tich
27,7m?,

‘ Phan quy‘ét dinh ctia ban 4n so tham vé viéc bac yéu cau khai kién ctia ong
T vé€ vi¢c yéu cau huy:
- Huy van ban s6 4719/UBND-QLDT ngay 23/11/2022 cta G, Thanh phd
Ho6 Chi Minh.

- Tuyén b hanh vi cia G khong ban hanh Quyét dinh cho phép ton tai cong
trinh xay dung khong phép trén phan dién tich 27,7m? tai dia chi thira dat: mot
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phan thtra s6 93, 96 to s6 1 Tai liéu 02/CT-UB, nay thudc mot phan thira 64, 65
t& 43 Ban do dia chinh nam 2003, phudng T, Quan G, Thanh phé H6 Chi Minh
1a trai phap luat.

- Budc G cham dit hanh vi trai phap luat khong ban hanh Quyét dinh cho
phép ton tai cong trinh x4y dung khong phép trén phan dién tich 27,7m? tai dja
chi thira dat: mot phan thira sé 93, 96 to s6 1 Tai liéu 02/CT-UB, nay thudc mot
phan thira 64, 65 to 43 Ban dd dia chinh nim 2003, phudng T, Quan G, Thanh
phé H6 Chi Minh.

- Buoc G‘ c6 trach nhiém thi hanh céng vu, nhiém vu ‘12‘1 ban hanh Quyét
dinh cho phep ton tai cong trinh xay dung khong phep trén phan dién tich 27,7m?
tai dia ghi thira dat: mot phan thﬁ:gl $0 93,96 t0 s0 1 Tai liéu 02/CT-UB, nay thudc
mot phﬁm thira 64, 65 t0 43 Ban d6 dia chinh nam 2003, phuong T, Quan G, Thanh
pho HO6 Chi Minh khong c6 khang cdo, khang nghi nén gitt nguyén.

[3] Vé an phi hanh chinh so tham: Do yéu cau cua ngudi khoi kién dugc
chap nhan mot phan nén nguoi bi kién Uy ban nhan dan Quan G va Chu tich Uy
ban nhan dan Quan G, Thanh phé H6 Chi Minh chiu an phi.

- Ong Tran Van T khong phai chiu, hoan tra s6 tién tam (mg an phi 300.000
dong (ba tram nghin dong) cho 6ng Tran Van T theo bién lai thu s
AA/2021/0004087 ngay 02/02/2023 cua Cuc Thi hanh 4n Dan sy Thanh pho Ho6
Chi Minh.

[4] An phi hanh chinh phuc thim: Do sira 4n so thAm nén khong ai phai
nop.

Vi cac lé trén;

QUYET PINH:

Can cir Khoan 2 Piéu 241 cua Luat TH tung hanh chinh ndm 2015;

Can cur Nghi quyét 326/2016/UBTVQH14 ngay 30-12-2016 cua Uy ban
thuong vu Quoc hdi, quy dinh vé an phi 1€ phi Toa an.

1. Chap nhan mot phan khang cdo ctia ngudi bi kién Uy ban nhan dan Quan
G va Chu tich Uy ban nhan dan Quan G, Thanh phd HO Chi Minh va chip nhan
Khang nghi cua Vién truong Vién Kiém sat nhan dan Thanh ph6 Hb Chi Minh;

stra mOt phan Ban an hanh chinh so thAm s6 1176/2023/HC-ST ngay 14/7/2023
cua Toa an nhan dan Thanh ph6 H6 Chi Minh.

Can cir Khoan 3 diém a khoan 5 Diéu 10 Nghj Dinh 102/2014 ngay
10/11/2014 cua Chinh Phu vé xtr phat vi pham hanh chinh trong linh vyc quan ly
dat dai.

Tuyén xu:

1.1. Chép nhén yéu ciu khoi kién cta ong Tran Van T: hiy Quyét dinh
Bién phap khac phuc hau qua s6 389/QDb-KPQH ngay 29/01/2016 cua Chu tich
Uy ban nhan dan Quan G, Thanh pho Ho Chi Minh d6i véi ndi dung budc 6ng T
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phai tra lai dat va hiry Quyét dinh Cudng ché s6 2327/QD-CC ngay 15/8/2016 ciia
cua Chu tich Uy ban nhﬁr} dan Quan G, Thanh ph6 H6 Chi Minh d61 véi ndi dung
budc ong T phai tra lai dat.

1.2. Khong chip nhan yéu cau khai kién cuia ong Tran Van T vé viée huy
Quyét dinh bién phap khic phuc hiu qua sb 389/QD-KPQH ngay 29/01/2016 cta
Chu tich Uy ban nhan dan Quan G, Thanh phé HO Chi Minh dbi véi noi dung
budc 6ng Tran Van T thao d& phan cong trinh vi pham véi ciu trac: tudng gach,
mai tole, dién tich 27,7 m? va huy Quyét dinh cudng ché s 2327/QD-CC ngay
15/8/2016 ciia cia Cha tich Uy ban nhan dan Quéan G, Thanh phé H6 Chi Minh
d6i v6i nodi dung cudng ché pha d& cong trinh xdy dung vi pham dién tich dién
tich 27,7m? cau tric: twong gach, mai tole.

1.3. Khong cap nhéan yéu cau khoi kién ctua 6ng Tran Van T vé viéc huy
vin ban 4719/UBND-QLDPT ngay 23/11/2022 ciia Uy ban nhan dan Quan G,
Thanh ph6é H6 Chi Minh; tuyén b6 hanh vi ciia Uy ban nhan dan Quan G, Thanh
phé H6 Chi Minh khong ban hanh Quyét dinh cho phép ton tai cong trinh xay
dung khong phép trén phan dién tich 27,7m? tai dia chi thira dat: mot phan thira
s0 93, 96 to s6 1 Tai liéu 02/CT-UB, nay thudc mot phan thira 64, 65 to 43 Ban
d6 dia chinh nim 2003, phuong T, Quan G, Thanh phé H6 Chi Minh Ia trai phéap
luat; budc Uy ban nhan dan Quan G, Thanh phb Ho Chi Minh chdm dat hanh vi
trai phap luat khong ban hanh Quyét dinh cho phép ton tai cong trinh xay dung
khong phep trén phan dién tich 27,7m? tai dia chi thira dat: mot phan thira s 93,
96 to s6 1 Tai ligu 02/CT-UB, nay thudoc mat phan thira 64, 65 t& 43 Ban d6 dia
chinh ndm 2003, phuong T, Quan G, Thanh phé H6 Chi Minh va budc Uy ban
nhan dan Quan G, Thanh phé Hb Chi Minh c6 trach nhiém thi hanh cong vu,
nhiém vu 13 ban hanh Quyét dinh cho phép ton tai cong trinh xay dung khong
phép trén phan dién tich 27,7m? tai dia chi thira dat: mot phan thira s 93, 96 to
so0 1 Tai liéu 02/CT-UB, nay thudoc mot phan thtra 64, 65 to 43 Ban d6 dia chinh
nam 2003, phuong T, Quan G, Thanh phé H6 Chi Minh.

1.4. V& an phi hanh chinh S0 thém: Uy ban nhén dén Quéan G, Chu tich Uy
ban nhén dan Quén G, Thanh pho H6 Chi Minh m6i dwong sy phai chiu 300.000
dong (ba tram nghin dong) an phi.

- Qng Tran Vin T khong phai chiu, hoan tra lai 300.000 dong (ba trim
nghin dong) cho ong Tran Van T theo bién lai thu s6 AA/2021/0004087 ngay
02/02/2023 cua Cyc Thi hanh an Dan sy Thanh pho H6 Chi Minh.

2. An phi hanh chinh phtic tham: Khong ai phai ndp. Hoan tra lai cho nguoi
bi kién tién tam Gng an phi dd ndp theo cac bién lai thu tiép s@ 0001997 va
0001998 ngay 30/8/2023 cta Cuc thi hanh an dan sy Thanh pho H6 Chi Minh.

Ban an phtic thim c6 hiéu luc phap luat ké tir ngdy tuyén an./.

HOQI PONG XET XU PHUC THAM THAM PHAN — CHU TQA PHIEN TOA
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Tran Vin Muoi Dwong Tuin Vinh

Nguyén Thi Clic
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