TOAANNHANDAN CONG HOA XA HOI CHX NGHIA VIET NAM
TINH PONG THAP Poc lap - Tu do - Hanh phiic

Ban 4n s6: 86/2022/DS-PT
Ngay: 14-3-2022

VIV tranh chép chia tai san chung
cxa vo chong va chia di san thira ké

NHAN DANH
NUOC CONG HOA XA HQI CHX NGHIA VIET NAM

TOA AN NHAN DAN TINH PONG THAP

- Thanh phan Hpi dong xét xvr phiic thdm gom co:
Thdam phdn- Chx toa phién toa: Ong Nguyén Tuan Anh.
Cdc Tham phan: Ong Nguyén T4n Tang.
Ong Pham Minh Tung.
- Thw ky phién toa:
Ba Phan Thi Kim Loan- Thu ky Tda an nhan dan tinh Bong Thap.
- Pai dign Vign kiém sdt nhan dan tinh Pong Thdp tham gia phién toa:
Ba Nguyén Bach Nga - Kiém sat vién.
Vao cac ngay 29 thang 9, 28 thang 10, 26 thang 11, 28 thang 12 cxa nam
2021 va cac ngay 20 thang 01, 18 thang 02, 14 thang 3 nam 2022, tai tru s& Toa
4n nhan dan tinh Bong Thap md phién toa xét xir phuc tham cong khai vu an thu
Iy s6 137/2021/TLPT- DS ngay 01 thang 7 nam 2021 vé viéc “Tranh chdp chia
tai san chung cxa vo chong va chia di san thira ké .
Do Ban an dan sy so tham sé 35/2021/DS-ST ngay 21 thang 5 nam 2021
cxa Toa &n nhan dan huyén Lap Vo, tinh Pong Thép bi khang céo.
Theo Quyét dinh dua vu an ra xét xir phiic tham sé 222/2021/QD-PT ngay
31 thang 8 nam 2021, giira cac duong su:
1. Nguyén don: Ba Phan Thi K, sinh nam 1945 (vang mdt).
Pia chi: S6 XX, 4p An P, xi Pinh A, huyén Lap V, tinh Dong Thap.
Ngueoi dai dién theo Xy quyén cxa nguyén don:
Chi Lé Nguyén Thi Tric X, sinh nam: 1989 (cé mdt).
Dia chi: S6 XX, khom Binh Thanh X, thi trin Lép VX, huyén Lép V, tinh
Péng Thap (theo Hop dong Xy quyén duogc chimg thuc ngay 12/10/2021)
2. Bi don: Anh Phan Thanh T, sinh nam: 1971 (cé mat).
Dia chi: SO 84/X, ép An P, xa Pinh A, huyén Léip V, tinh Dé)ng Thap.



3. Nguoi c6 quyén loi, nghia vu lién quan:

1. Anh Phan Tén L, sinh nim 1968.

Dia chi: S6 XX, ép An P, xa Pinh A, huyén Lép V, tinh Déng Thap (co mar).

2. Chi Phan Thi Kim K (M), sinh nam 1972.

Pia chi: S6 xx, 4p An B, x4 Binh Y, huyén Lap V, tinh Dong Thép (c6 md).

3. Chi Phan Thi D, sinh nam 1974

Dia chi: S6 XX, ép DPat M, x3 Thanh M, huyén Vinh T, thanh phé Can Tho
(co don xin xét xur vang mat).

4. Chi Phan Thi My B, sinh nam 1980.

Dia chi: s6 80/xx, 4p An P, x4 Dinh A, huyén Lap V, tinh Pong Thap (c6
mat).

- Ngwoi khdng cdo: Anh Phan Thanh T 1a bi don trong vu an.
NOI DUNG VU AN:

Pai dién theo Xy quyén cxa nguyén don ba Phan Thi K 1& chi Nguyén Thi
Truc X trinh bay:

Ba Phan Thi K va 6ng Phan Vian X la vo ché)ng, t6 chirc ddm cudi vao
nam 1967 nhung khong ding ky két hon. Trong qua trinh séng chung, ba K va
6ng X co tao lap dugc so tai san 1a thira dat s6 988, to ban do s6 01 (ban d6 299),
dién tich 4.090m? (do dac thuc té 1 4.433m?), dat lta; dia chi thira dat & 4p An P,
xd Pinh A, huyén Lap V, tinh Pong Thap; dat dwoc UBND huyén Thanh H cip
Gidy ching nhan quyén st dung cho 6ng Phan Vin x vao ngay 27-11-1991.
Ngudn goc dat 1a do vo chong nhan chuyén nhuong tir 6ng Phan Van T vao
khoang nam 1976. Vo ngay 27-10-2008, 6ng Phan Vin x chét (theo Gidy ching
tr sO 74/2008 do Xy ban nhan dan xa Pinh A, huyén Lap V cap ngay 31-10-
2008). Ong x chét khong d¢é lai di chiic, hang thira ké thir nhat cxa 6ng Phan Vin
X gom:

1. Cu Phan Thanh K1, sinh niam 1909, chét nam 1983 (cha rudt cxa 0ng
Phan Van X).

2. Cu Pham Thi T, sinh ndm 1909, chét nim 1999 (me rudt cxa 6ng Phan
Van x).

3. Ba Phan Thi K, sinh nam 1945 (vo cxa 6ng Phan Van x).

4. Anh Phan Tén L, sinh nim 1968 (con rudt cxa ong Phan Vin x).

5. Anh Phan Thanh T, sinh ndm 1971 (con rudt cxa 6ng Phan Van x).

6. Chi Phan Thi Kim K, sinh nam 1972 (con rudt cxa ong Phan Van x).

7. Chi Phan Thi D, sinh nam 1974 (con rudt cxa 6ng Phan Van x).
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8. Chi Phan Thi My D, sinh nam 1980 (con rudt cxa 6ng Phan Van x).

Trong hang thira ké thir nhat cxa 6ng Phan Vin x ¢6 cha 1a cy Phan Thanh
K1 va me 1a cu Pham Thi T1 d3 chét, nhirng ngudi con lai trong hang thira ké thu
nhat cxa 6ng Phan Vin x ¢6 anh Phan Thanh T1 khong dong y ky tén dé 1am thu
tuc thira ké.

Nay ba K yéu cau Toa an chia d6i phan tai san chung giira ba K va ong x
theo phap luat ddi vai thira dat s6 988, to ban do sb 01, dién tich qua do dac thuc
té 1a 4.433m2; dit toa lac tai ép An P, xa Binh A, huyén Lép V, tinh Déng Thap,
ba K yéu cau dugc nhan 2.216,5m? Phan dién tich dit con lai 1a 2.216, 5m? 14 di
san thira ké ctia 6ng P, ba K yéu ciu chia phan dién tich nay 1am 06 phan, ba K
va 05 ngudi con mdi ngudi duoc hudng mot phan, cu thé mdi phan 1a 369,4m?,
Tong dién tich ba K yéu cau dugce nhan khi chia tai san chung va chia di san thira
ké theo phap luat 1 2.585,9m? thudc mdt phan thira dat sd 988, td ban do sb 01,
dat do 6ng Phan Vian X ding tén Gidy ching nhan quyén sir dung dat. Ba K yéu
cau dugc nhan hién vat 1 toan bo dién tich dat 4.433m? va dong y tra gia tri cho
mdi dong thira ké dugc hudng theo gia ma Hoi dong dinh gia dd dinh.

Phan dién tich dat tranh chap ndi trén ba K c6 cho anh Lé Van L thué
hang nam dé canh tac. Khi xay ra tranh chap ba K khong cho anh L thué nira,
nhung do anh L d4 15 sa 1aa roi nén ba K dong y dé cho anh L str dung hét mua
vu s& ldy dat lai. Vi vay, ba K khong c6 yéu cau Toa an giai quyét vé viéc thué
dat giira ba K va anh L.

Bi don anh Phan Thanh T trinh bay:

Ba Phan Thi K va 6ng Phan Van X 1a cha me rudt cxa anh T, cha me¢ anh
sinh duoc 05 anh chi em gdm anh Phan Thanh T, chi Phan Thi Kim K2, chi Phan
Thi D, chi Phan Thi My D va anh Phan Tan L. Ong noi 1a cu Phan Thanh K1,
sinh nam 1909, chét nam 1983 va ba noi 13 cu Pham Thi T1, sinh nim 1909, chét
nam 1999.

Vao ngay 27-10-2008, ong Phan Vian X chét nhung khong dé lai di chuc.
Khi con sdng thi ong Phan Vin X (cha anh T) ¢ dtng tén thira dat s6 988, t& ban
d6 s6 01 (ban dd 299), dién tich 4.090m? (do dac thuc té 1a 4.433m?), dat laa; dia
chi thura dat tai ép An P, xa Binh A, huyén Lép V, tinh Déng Thap. Phan dién
tich dat nay tir trude dén nay anh T khong co quan 1y st dung ma hang nim me
rudt cxa anh 1a ba Phan Thi K cho ngudi khac thué dé 14y tién sinh sdng. Nay me
ctia anh T yéu cau chia tai san chung va chia thira ké phan di san do 6ng X chét
dé lai thi anh T cho rang phan dién tich dit nay c6 ngudn gdc 1a cxa ba nodi 1a cu
Pham Thi T1 nhan chuyén nhugng tir dng Phan Vian T2 vao khoang nam 1987 va
dé cho cha 1a ong Phan Van X dai dién ho gia dinh dung tén trong Gidy chung
nhan quyén sir dung dat. Anh T khong c6 ching cr gi dé ching minh dat nay 1a
cXa ba ndéi mua, ma anh T cho rang cha 1a 6ng Phan Vin X 1a con ut & chung
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trong gia dinh, thoi diém ba ndi mua dat va dung tén gidy ching nhan 1a UBND
huyén Thanh H cip dét theo ho gia dinh c6 tén ba ndi chung ho khau, nén 12 tai
san cua ba noi.

Do do, anh T yéu cAu chia tai san 1a phﬁn dién tich dat qua do dac thuc té
la 4.433m? lam 03 phén, ba ndi dugc hudng mot phr:in, phén cua ba noi thi giao
cho anh T dugc quyén quan 1y sir dung dé sau nay anh T lo tho cing dng ba to
tién. Con lai 02 phan thi anh T dong ¥ chia thira ké theo phap luat cho cac dong
thira ké cua ong X gém: Me rudt 1a ba Phan Thi K, cung cac anh chi em la anh
Phan Thanh T, chi Phan Thi Kim K1, chi Phan Thi D, chi Phan Thi My D va anh
Phan Tan Loc mdi ngudi duge hudng mot phan. Anh T yéu cau dugc ldy hién vat
1a dat va dong y tra gid tri dat cho cac dong thira ké khac theo gia ma Hoi dong
dinh gia da dinh.

Nguoi ¢é quyén loi, nghia vu lién quan la anh Phan Tén L trinh bay:

Anh L 1a con rudt cxa 6ng Phan Van X va ba Phan Thi K. Cha me c6 05
nguoi con g@)m: Phan Thanh T, Phan Thi Kim K1, Phan Thi D, Phan Thi My b
va anh Phan T4n L. Cha me c6 tao lap duoc s6 tai san 1 thira dat s6 988, t& ban
d6 s6 01, D tich 4.090m? (do dac thuc té 1a 4.433m?), dat laa; dia chi thira dét tai
ap An P, xa Pinh A, huyén Lap V, tinh Pong Thap; dat do cha 1a 6ng Phan Vin
X dung tén Gidy chimg nhin quyén st dung dat. Vao ngay 27-10-2008, cha la
6ng Phan Vian X chét nhung khong dé lai di chuc. Nay me 1a ba Phan Thi K yéu
cau Toa an chia tai san chung va chia thira ké di san cxa cha dé lai theo phap luat
thi anh L dong ¥ theo nhu yéu cau cxa ba K. Anh L dong ¥ chia D dat 4.433m?
lam 02 phan, phan cua ba K dugc hudng 1a 2.216,5m? Con lai 2.216,5m? 14 di
san cxa cha 1a Phan Van X thi anh L ddng ¥ chia thira ké 1am 06 phan bang nhau
gém me 1a Phan Thi K va 05 anh em 1a Phan Thanh T, Phan Thi Kim K1, Phan
Thi D, Phan Thi My P va anh Phan Tan L mdi ngudi dugc huéng mot phan va
anh L dong y giao dat cho ba K sir dung, con anh L yéu cau duoc nhan gia tri dat
theo gia ma Hoi dong dinh gia da dinh.

Nguwoi c6 quyén loi, nghia vy lién quan la chi Phan Thi Kim K1 trinh bay:

Chi K1 la con rudt ciia 6ng Phan Van X va ba Phan Thi K. Cha me c¢6 05
ngudi con gom: Phan Tan L, Phan Thanh T, Phan Thi D, Phan Thi My D va chi
Phan Thi Kim K1. Cha me c6 tao 1ap duoc tai san 13 thira dat s 988, to ban d6 s6
01, D tich 4.090m? (do dac thuc té 1a 4.433m?), dét lua; dia chi thira dat tai 4p An P,
xa Pinh A, huyén Lép V, tinh Déng Thap; dat do ong Phan Van X ding tén Giéy
chimg nhin quyén st dung. Vao ngay 27-10-2008, cha 1a dng Phan Vin X chét
nhung khong dé lai di chuc. Nay me 1a Phan Thi K yéu cau Toa an chia tai san
chung va chia thira ké di san cua cha dé lai theo phap luat thi chi K1 dong y theo
nhu yéu cau ctia ba K. Chi K1 dong y chia D dat 4.433 1am 02 phan, phan cxa ba K
dugc huong 1a 2.216,5m2 Con lai 2.216,5m? 1a di san ctia 6ng X thi déng ¥ chia
thira ké ra 1am 06 phan bang nhau, mdi ngudi dugc hudng mot phan va chi K1 dong

4



¥ giao dat cho me 1a ba K sir dung, con chi K1 yéu cau dugc nhan gia tri dat theo gia
ma Hoi dong dinh gia da dinh.
Nguoi ¢6 quyén loi, nghia vu lién quan la chi Phan Thi My D trinh bay:

Chi D 1a con rudt cxa 6ng Phan Van X va ba Phan Thi K. Cha me c6 05
ngudi con gdm: Phan Tan L, Phan Thanh T, Phan Thij D, chi Phan Thi Kim K1 va
chi Phan Thi My P. Cha me c6 tao 1ap duogc tai san la thira dat sb 988, to ban do sb
01, D tich 4.090m? (do dac thuc té 1a 4.433m?), dit laa; dia chi thira dat toa lac tai
ap An P, xa Pinh A, huyén Lap V, tinh Pdng Thap; dat do 6ng Phan Van X dtng
tén Gidy ching nhan quyén str dung dat. Vao ngay 27-10-2008, cha la Phan Vin X
chét nhung khong dé lai di chuc. Nay me 1a Phan Thi K yéu cau Toa 4n chia tai san
chung va chia thira ké di san cxa cha dé lai theo phap luat thi chi B ddong ¥ theo
nhu yéu cau cta ba K. Chi B dong y chia D dat 4.433m? lam 02 phan, phan cua ba
K duoc hudng 13 2.216,5m?. Con lai 2.216,5m? 1a di san cua 6ng X thi dong ¥ chia
thira ké ra lam 06 phan, mdi nguoi duoc hudng mot phan va chi B dong ¥ giao dat
cho ba K str dung, chi D yéu cdu dugc nhan gia trj dat theo gia ma Hoi dong dinh
gi4 da dinh.

Nguoi ¢é quyén loi, nghia vu lién quan la chi Phan Thi D trinh bay tai
van ban trinh bay y kién ngay 30-11-2020 nhi sau:

Chi D théng nhét theo yéu cau khai kién ctiia me 1a Phan Thi K. Theo do,
chi D ddng ¥ chia D dat 4.433m? 1am 02 phan, phan cta ba K duoc huong 1a
2.216,5m?. Con lai 2.216,5m? 1a di san cxa dng X thi chi D dong ¥ chia thira ké ra
1am 06 phan, mdi ngudi duoc huong 01 phan va chi D dong ¥ giao dat cho ba K
st dung, phan di san cXa chi D dugc huéng thi chi D yéu cdu dugc nhan gia tri
dat theo gia ma Hoi dong dinh gia da dinh.

Tai bién ban ldy 16i khai ngay 25-3-2021, anh Lé Van L trinh bay:

Anh L c6 thué caa ba Phan Thi K phan D tich dat ma hién nay ba K dang
tranh chap thudc thira s6 988, to ban do s6 01, D tich 4.090m? dat laa; dia chi
thira dat tai 4p An P, x3 Dinh A, huyén Lap V, tinh Pong Thap dé canh tac lua.
Viéc thué dat hai bén khong ¢ 1ap thanh van ban ma chi thoa thuan bang 101 noi,
tho1 han thué 1a thué hang nam, nam nao tra tién nim do. Sau khi xay ra tranh
chép thi ba K khong cho thué nita nhung do anh Ling 15 x6i dat roi nén ba K
dong y dé cho anh Lang lam hét mua vu nay sé tra lai dat. Do d6, anh L khong
yéu cau Toa an giai quyét viéc thué dat gitta anh L véi ba K trong vu 4n nay.

Tai Bdn dn ddn sy so tham sé 35/2021/DS-ST ngay 21-5-2021 cua Toa dn
nhan dan huyén Lap V, tinh Pong Thép da quyét dinh:

Can cir vao khoan 2, khoan 5 Diéu 26; khoan 1 Diéu 35; diém ¢ khoan 1
Piéu 39; Piéu 228; Piéu 147; Piéu 157 va Piéu 165 cxa Bo luat T tung dan su.
Diéu 357; Diéu 468; Diéu 611; Diéu 612; Diéu 613; Diéu 623; Diéu 649; Diéu
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650; diém a khoan 1, khoan 2 DPiéu 651; Dicu 660 cxa Bo luat dan su. Piéu 33 va
Piéu 66 Luat hon nhan va gia dinh. Piém d khoan 1 Diéu 12; Diéu 14; Diéu 26;
khoan 7 Piéu 27 cxa Nghi quyét s6 326/2016/UBTVQH14 ngay 30-12-2016 cxa
Xy ban Thuong vu Qudc Hoi quy dinh vé murc thu, mién, giam, thu ndp, quan 1y
va st dung an phi va I¢ phi Toa an.

Tuyén xu:

1. Chap nhan toan bd yéu cau khai kién ctia ba Phan Thi K.

1.1. Chia cho ba Phan Thi K duoc quyén quan 1y, st dung toan bo D tich
dat do dac thuc té 13 4.433m? muc dich sir dung dat 2L, trong chu vi cac mbc M1,
M2, M3, M4, M5, M6 vé M1 theo so d6 do dac hién trang dét tranh chép ngay
09-9-2020 cxa Chi nhanh Vin phong dang ky dat dai huyén Lap V, thudc thia
dat s6 988, to ban do sb 01, dia chi thira dat 4p An P, x4 Dinh A, huyén Lap V,
tinh Dong Thap; dugc Uy ban nhan dan huyén Thanh H (nay 13 huyén Lap V)
cap cho ong Phan Vin X dimg tén Gidy ching nhan quyén st dung dat vao ngay
27-11-1991.

1.2. Ba Phan Thi K c¢6 trach nhiém hoan tra gia tri ky phan thira ké cho
anh Phan Thanh T véi s tién 27.705.000d (Hai muoi bay triéu bay tram 1é nam
nghin dong).

1.3. Ba Phan Thi K c6 trach nhiém hoan tra gi4 tri ky phan thira ké cho anh Phan
Tan L v6i 86 tién 27.705.000d (Hai mueoi bay triéu bay trim 1é nim nghin dong).

1.4. Ba Phan Thi K c¢6 trach nhiém hoan tra gia tri ky phan thira ké cho
chi Phan Thi Kim K1 véi s tién 27.705.000d (Hai muwoi bay triéu bay tram 1é
nam nghin dong).

1.5. Ba Phan Thi K c6 trach nhiém hoan tra gia tri ky phan thira ké cho chi Phan
Thi D vdi s6 tién 27.705.000d (Hai muoi bay triéu bay trim 1é ndm nghin dong).

1.6. Ba Phan Thi K c¢6 trach nhiém hoan tra gia tri ky phan thira ké cho
chi Phan Thi My D voi s6 tién 27.705.000d (Hai muwoi bdy triéu bay tram 1é nam
nghin dong).

Ké tir ngay c6 don yéu cau thi hanh an cxa ngudi dugc thi hanh an (d6i
v6i cac khoan tién phai tra cho ngudi dugc thi hanh an) cho dén khi thi hanh
xong, bén phai thi hanh an con phai chiu khoan tién 13i cxa s tién con phai thi
hanh 4n theo muc 13i suat quy dinh tai Diéu 357, Diéu 468 Bo luat dan sy nam
2015, trur truong hop phép luat c6 quy dinh khac.

Ba Phan Thi K c6 quyén va nghia vu lién hé v6i co quan Nha nudc
c6 tham quyén dé dang ky, K1 khai sy thay ddi, bién dong d6i voi thua dat sb
988, t ban d6 s6 01, muc dich str dung dét lua; dia chi thira dat 4p An P, xd Dinh
A, huyén Lap V, tinh Dong Thap theo quy dinh cxa phap luat.



(Kém theo Bién ban xem xét, tham dinh tai ché ngay 01-7-2020 cxa Toa
dn nhdn dan huyén Lap Vo va so dé do dac hién trang dat tranh chdp 09-9-2020
cxa Chi nhanh Van phong déing ky ddt dai huyén Lap Vo).

Ngoai ra ban an so thdm con tuyén vé nghia vu cham thi hanh 4n, 4n phi,
cac chi phi t6 tung khac va tuyén vé thoi han, quyén khang cdo va quyén, nghia
vu, thoi hiéu thi hanh an cxa cac duong su.

Sau khi xét xtr so tham, ngay 02-6-2021 bi don anh Phan Thanh T khang
cao d6i voi Ban an dan su so tham sé 35/2021/DS-ST ngay 21 thang 5 nim 2021
cxa Toa an nhan dan huyén Lap V, tinh Pong Thap yéu cau Toa phiic tham stra
ndi dung ban an so tham theo hudng:

Anh T khong dong ¥ chia cho ba Phan Thi K dugc quyén quan 1y, sir
dung toan bd D tich dat theo do dat thuc té 4.433m? muc dich s dung dat 2L
trong chu vi cac mbc M1, M2, M3, M4, M5, M6 vé M1 theo so d6 do dac hién
trang dat tranh chap ngay 09-9-2020 cxa Chi nhanh Vin phong ding ky dat dai
huyén Lap V, thudc thira dat s6 988, to ban dd sb 01, dia chi thira dat tai 4p An P,
xa Pinh A, huyén Lap V, tinh Pong Thap; duoc Uy ban nhan dan huyén Thanh H
(nay 1a huyén Lap V) cip cho 6ng Phan Vian X dung tén gidy chting nhan quyén
str dung dat vao ngay 27-11-1991. Ly do: Phan D tich dt trén 1a dat ho do ong ba
ndi dé lai chir khong phai dat do ong X, ba K mua.

Anh T yéu ciu cap phiic tham giai quyét chia thira ké sb tién ba K cho
thué dat tir khi 6ng X chét cho dén nay.

Anh T yéu cau giam dinh strc khoe, tdm than ctia ba K xem ba cd con
duoc minh man khéng?

Tai phién toa phic tham:

- Nguyén don van giit nguyén yéu cau khaoi kién. Nguoi dai dién theo ty
quyén cua nguyén don 1a chi Nguyén Thi Trac X phat biéu: Dé nghi Hoi dong xét
xtr phtic tham khong chap nhan khang céo cuia bi don Phan Thanh T, giit nguyén
quyét dinh cta ban an so tham.

- Bi don anh Phan Thanh T van git nguyén yéu cau khang céo. Anh T dé
nghi Hoi dong xét xir phiic tham sira quyét dinh cia Ban 4n so tham theo huéng
khong chia tai san chung va khong chia di san thira ké nhu Ban 4n so tham da
tuyén an, ma phai chia 4.433m? dat thanh 03 phan bang nhau: Trong d6 01 phan
chia cho ba noi Pham Thi T1- phan nay giao cho anh T duoc hudng dé sau nay
anh T dung lam tho cing to tién; con lai 02 phan thi chia thira ké theo phap luét
cho cac ddng thira ké cxa 6ng X gém: chia cho me 1a ba K, chia cho c4c anh em
1a Phan Téan L, Phan Thanh T, Phan Thi Kim K1, Phan Thi D va Phan Thi My b
mdi ngudi duge hudng 01 phan. Anh T ldy hién vat s& tra cho céac thira ké khac
bang gia tri dat theo gia cxa Hoi dong dinh gia. Ngoai ra, anh T con yéu cau Toa
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an cap phuc tham chia thira ké s6 tién ma ba K cho thué dat tir khi 6ng X chét cho
dén nay; yéu cau giam dinh xem ba K c¢6 bi tam than hay khong?

Pai dién Vién Kiém sdt nhan dan tinh Pong Thdp phat biéu y kién tai
phién toa phiic tham:

- Vé t6 tung: Ngudi tién hanh td tung va ngudi tham gia td tung di thuc
hién dtng quy dinh cxa Bo luat T tung dan su trong qua trinh giai quyét vu an
va tai phién toa phuc tham.

- Vé noi dung: Dé nghi Hoi ddng xét xir phuc thim khong chap nhan yéu cau
khéng c4o bi don anh Phan Thanh T, giir nguyén quyét dinh cxa ban 4n so thim.

Sau khi nghién ctru cac tai liéu co trong hd so vu an, sau khi thim véan cong
khai tai phién toa, can ctt vao két qua tranh tung tai phién toa va phat biéu y kién
cxa Kiém sat vién.

NHAN PINH CXA TOA AN:

[1] Xét thdy, don khang cdo cxa bi don Phan Thanh T con trong han luat
dinh, ding trinh ty, thX tuc, nén chép nhan.

[2] Tai phién toa hom nay, nguoi khang cao khong rat don khang céo,
nguyén don khong rat don khéi kién, cac duong sy khong thoa thuan dugc vai
nhau vé viéc giai quyét vu an nén Hoi dong xét xir giai quyét vu an theo quy dinh
cXa phap luat.

[3] V& td tung:

[3.1] Nguyén don ba Phan Thi K khoi kién yéu cau chia tai san chung cxa
vo chdéng ba K - 6ng Phan Vin X va chia di san thira ké do 6ng Phan Vian X chét
dé lai nén Toa 4n cap so tham xac dinh quan hé tranh chap 1a “Tranh chép chia tai
san chung cXa vo chong va chia di san thira ké” 13 xac dinh dung quan hé phap
luat va dang thidm quyén giai quyét cxa Toa an nhan dan huyén Lip VO, tinh
Pong Thap theo quy dinh tai khoan 2 va khoan 5 Piéu 26; diém a khoan 1 Diéu
35 va biéu 39 Bo luat T6 tung dan su.

[3.2] Tai phién toa phtic thAm, chi Phan Thi D c6 don xin xét xir vang mit,
nén Toa an can cu quy dinh tai khoan 1 Diéu 228 B luat T tung dan su dé xét
XU Véng mat chi D.

[4] Vé ndi dung:

[4.1] Cac duong sy trong vu an déu thong nhat: Vo chong ong Phan Vian X
va ba Phan Thi K sinh dugc 05 nguoi con gdm: Anh Phan T4n L, anh Phan Thanh
T, chi Phan Thi Kim K1, chi Phan Thi D va chi Phan Thi My B. Trong thoi ky hon
nhan ton tai, vao ngay 27-11-1991 6ng Phan Van X dugc UBND huyén Thanh H
(nay 13 huyén Lap V), tinh Pong Thap cip Gidy ching nhan quyén st dung dat, D
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tich 4.090m? (do dac thuc té 4.433m?), dat lta, thira s6 988, to ban do sb 01 (ban
d6 299), dat toa lac tai 4p An P, xa Pinh A, huyén Lap V, tinh Pong Théap. Ong
Phan Vin X chét vao ngay 27-10-2008 (theo Gidy chung tir s6 74/2008 do UBND
x3 Dinh A cdp ngay 31-10-2008). Ong X chét khong dé lai di chiic. Trong hang
thira ké cxa 6ng X thi ngoai v, con, con c¢6 cha éng X 1 cy Phan Thanh K2 (chét
nam 1983) va me 6ng X 1a cu Pham Thi T1 (chét naim 1999), nhung cha va me cua
6ng X déu chét trudc ong X. Sau khi 6ng X chét, ba K cho ngudi khac thué phan
dét tranh chép lam lua, cho thué chi bﬁng 101 no1, thoa thuan theo nam hoac theo
mua vu chir khong 1ap thanh hop dong vin ban, nay ba K va anh L 14 ngudi thué
dat khong c6 tranh chap.

[4.2] Nguyén don ba Phan Thi K cho rang phan dét tranh chap 1a 4.090m?
(do dac thyc té 1a 4.433m?), dat laa, thudc thira 988, to ban d6 s6 01 (ban dd 299),
toa lac tai 4p An P, xd Pinh A, huyén Lap V, tinh Pong Thap ma UBND huyén
Thanh H cap Gidy ching nhan quyén sir dung cho ong Phan Vin X 13 tai san
chung caa vo chong ba. Nay 6ng X di chét, ba yéu cau duogc chia doi phan dat
nay, ba duoc huong 01 phan (chia tai san chung cta vo chong) twong duong
2.216,5m?, phan con lai chia lam 06 phan, ba huong 01 phan, 05 ngudi con mdi
nguoi huong 01 phan (chia thira ké di san do ong X dé lai). Tong cong ba K dugc
huong 2.585,9m? (2.216,5m? + 369,4m?), con 05 ngudi con thi mdi ngudi duoc
huong 369,4m?. Ba K yéu ciu dugc nhan tai san dugc chia bang hién vat, tirc 12
toan bo D tich 4.433m? dat va dong ¥ tra gia tri cho mdi ngudi con theo gia ma
Hoi dong dinh gia da dinh 1a 27.705.000 dong (75.000 dong/m? x 369,4m?). C6
04 nguoi con l1a anh Phan Téan L, chi Phan Thi Kim K1, chi Phan Thi D va chi
Phan Thi My P ddng y theo yéu cau cua ba K, chi riéng bi don 1a anh Phan
Thanh T khong dong ¥.

[4.3] Bi don anh Phan Thanh T khang céo cho rang dat nay cua ong ba noi
anh (cu K2, cu T1) mua, roi dé cho cha anh 1a 6ng Phan Vian X dung tén do 6ng
X 1a con Ut sébng chung trong gia dinh, viéc UBND huyén Thanh H cip Giay
chtng nhin quyén st dung dat cho éng X 1a cp cho ho chir khong phai cip cho
ca nhan dng X, nén anh T khong ddng ¥ chia theo yéu cAu cxa ba K ma chi dong
¥ chia dat lam 03 phan, ba ndi anh dugc 01 phan thi giao cho anh hudng dé tho
clng tO tién, con 02 phan thi chia thira ké theo phap luat cho me anh, anh T va
cac anh em cua anh T. Xét khang céo nay cua anh T 1a khong c6 can ctr chap
nhan, boi 1& theo 161 trinh bay cua ba K, anh L, chi K1, chi D va chi D thi phan
dat tranh chap nay 1a dat do vo chong ong Phan Vin X va ba Phan Thi K mua cua
ong Phan Van T2 vao khoang nam 1976, tuy thoi gian da lau khong xac dinh
dugc gidy td mua ban nhung cing xac dinh day 13 tai san ma 6ng X va ba K tao
1ap dugc trong thoi ky hon nhan. Hon nira, anh T khong c¢6 chimg clt chirng minh
phan dét tranh chap 12 do ba noi anh T (cu T2) nhan chuyén nhuong va vi éng X
¢ chung hd voi cu T2 nén dugce cho dimg tén nhu 1ap luan cua anh T da néu ra.

Bén canh d6, theo Cong vin s6 164/UBND-NC ngay 02-11-2020 cxa UBND
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huyén Lap V va Cong van s6 1114/CNHLV ngay 19-8-2020 cxa Chi nhanh Vin
phong ding ky dat dai huyén Lap V cung cap thong tin xac dinh: Do viéc luu trit
hd so trude day gip kho khin va cong tac luu trir chua dam bao theo quy dinh
nén khong thé cung cip hd so cip Gidy ching nhan quyén sir dung dat ddi vai
thira 988, to ban do s 01 theo yéu cau cxa Toa an. Tuy nhién, trudc khi cap Gidy
ching nhan quyén st dung dat cho 6ng X d6i véi thira 988, to ban do s6 01 thi s6
muc K1 thé hién tén chua str dung dét 1a 6ng Phan Vian X. Do d6, ¢ du cin cir dé
xac dinh rang, trudc khi duoc Nha nudc cip Gidy ching nhan quyén sir dung
chinh thirc thi 6ng Phan Van X dé xac 1ap quyén sir dung phan dat tranh chap nay
trén thuc té, nén viéc anh T cho réng dét tranh chép cua cu T1 Ia khong c6 can
cu.

[4.4] Bi don Phan Thanh T khang cdo yéu cau Toa an cap phuc tham giai
quyét chia thira ké s tién ma ba K c¢6 duge do cho thué, mudn dét tranh chap ké
tir khi ong Phan Vian X chét cho dén nay. Xét thiy ndi dung nay chua duoc cac
duong sy yéu cau giai quyét & Toa an cdp so tham, nén cin ctt Diéu 293 Bo luat
T tung dan su khong thudc pham vi giai quyét cxa Toa an cip phuc thim, nén
khong xem xét. Anh T ¢6 quyén khoi kién vu an khac theo quy dinh cua phép
luat.

[4.5] Anh T khang céo yéu cau giam dinh tdm than cta me anh 13 ba Phan
Thi K. Xét thiy tai phién toa phiic thAm, nguoi dai D theo uy quyén cua ba K 1a
chi Truc X va nhiing nguoi con con lai cua ba K la anh L, chi Kim K1, chi My B
déu khéng dinh ba K hoan toan tinh tdo, manh khoe, khong cé biéu hién tdm than.
Hon nita, xét thdy vao ngay 12-10-2021 ba Phan Thi K va chi Lé Nguyén Thi
Trac X ¢6 dén tai UBND thi trdn Lip V, huyén Lap V, tinh Dong Thap dé chung
thue gidy Gy quyén tham gia té tung (S6 chimg thuc 224, quyén 01/2021-
SCT/HD, GD), tai ddy Co quan chimg thyc xac dinh tai thoi diém tiép nhan ho so
yéu cau va chung thuc, cac bén tham gia hgp dong iy quyén déu minh man, nhan
thire va lam chu duoc hanh vi ciia minh; ty nguyén thoa thuan giao két hop dong
va da cung ky tén vao trudc mat ngudi tiép nhan ho so. Vi vay khong c6 co so dé
giam dinh tdm than ddi véi nguyén don Phan Thi K, khong chap nhan khang cio
cxa bi don vé phan nay.

[4.6] TU nhitng nhén dinh néu trén, Ho1 déng xét xur phuc tham xét théy
yéu cau khai kién cua nguyén don Phan Thi K 13 ¢ co s& chip nhan, Ban an dan
su so tham sd 35/2021/DS-ST ngay 21-5-2021 cxa Toa an nhan dan huyén Lap
V, tinh Pong Thap giai quyét c6 can cir. Pbi véi yéu cau khang céo cua bi don
Phan Thanh T 1 khong c6 co s&, nén khong chap nhan khang cdo. Vi vay giit
nguyén quyét dinh ctia Ban an so tham.

[4.7] C4c phan con lai ctia ban an so tham khong c6 khang céo, khang nghi
c6 hiéu lyc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

[4.8] Vé an phi dan sy phuc tham: Do khang céo cxa bi don khong duogc
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chap nhan, nén bi don phai chiu an phi dan sy phac tham.
[4.9] Xét quan diém va dé nghi cua dai dién Vién kiém sat nhan dan tinh
DPong Thap tai phién toa phiic thdm la ¢6 can ctr phap luat.
Vi cac lé trén;
QUYET PINH:

Can cr khoan 2, khoan 5 Diéu 26; Diéu 38; Diéu 148 va khoan 1 diéu 308
Bo luat TH tung dan sy;

Cin ctr cac Diéu 357, Diéu 468, Diéu 611, Diéu 612, Piéu 613, Diéu 623, Diéu
649, Biéu 650; diém a khoan 1, khoan 2 Diéu 651, Diéu 660 cxa Bo luat Dan su;

Cin cir Piéu 33 va Piéu 66 Luat hon nhan va gia dinh;

Can ctr Nghi quyét s6 326/2016/UBTVQH14 ngay 30-12-2016 cxa Xy ban
thuong vu Quéc hoi quy dinh vé mirc thu, mién, giam, thu ndép, quan 1y va su
dung an phi va 1€ phi Toa an.

1. Khéng chap nhan khang cao cua bi don anh Phan Thanh T.

2. Giir nguyén quyét dinh cxa Ban an dan sy so tham s6 35/2021/DS-ST
ngay 21-5-2021 ciia Toa an nhan dan huyén Lap Vo, tinh Dong Thap;

Tuyén xir:
1. Chap nhan toan bo yéu cau khai kién cxa nguyén don ba Phan Thi K.

1.1. Chia cho ba Phan Thi K duoc quyén quan 1y, st dung toan bd D tich
dat do dac thuc té 13 4.433m? muc dich sir dung dat 2L, trong chu vi cac mbc M1,
M2, M3, M4, M5, M6 vé M1 theo so d6 do dac hién trang dat tranh chap ngay
09-9-2020 ctia Chi nhanh Vin phong dang ky dat dai huyén Lap V, thudc thia
dat s6 988, to ban dd s6 01, dia chi thira dat tai 4p An P, x3 Pinh An, huyén Lap
V, tinh Pdng Thap; dugc Gy ban nhan dan huyén Thanh H (nay 13 huyén Lap V)
cap cho ong Phan Vin X dimg tén Gidy ching nhan quyén st dung dat vao ngay
27-11-1991.

1.2. Ba Phan Thi K c6 trach nhi¢ém hoan tra gia tri ky phr:fm thtra ké cho
anh Phan Thanh T vdéi s tién 27.705.000d (Hai muoi bay triéu bdy tram 1é nam
nghin dong).

1.3. Ba Phan Thi K c6 trach nhiém hoan tra gi4 tri ky phan thira ké cho anh Phan
Tan L v6i s6 tién 27.705.000d (Hai mueoi bay triéu bay trim 16 niam nghin dong).

1.4. Ba Phan Thi K c6 trach nhi¢ém hoan tra gia tri ky phr:fm thira ké cho
chi Phan Thi Kim K1 véi sb tién 27.705.0008 (Hai muwoi bdy triéu bay tram 1é
ndam nghin dong).
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1.5. Ba Phan Thi K ¢6 trach nhiém hoan tra gié tri ky phan thira ké cho chi Phan
Thi D véi s6 tién 27.705.000d (Hai muoi bay triéu bay tram 1é ndm nghin dong)

1.6. Ba Phan Thi K c¢6 trach nhiém hoan tra gia tri ky phan thira ké cho
chi Phan Thi My D véi sb tién 27.705.000d (Hai muwoi bay triéu bdy tram 1é ndm
nghin dong).

Ké tir ngay c6 don yéu cau thi hanh an cxa ngudi dugc thi hanh an (d6i
v6i cac khoan tién phai tra cho ngudi duge thi hanh 4n) cho dén khi thi hanh
xong, bén phai thi hanh 4n con phai chiu khoan tién 1di cxa s tién con phai thi
hanh 4n theo murc 13i suit quy dinh tai Diéu 357, Diéu 468 B luat dan sy nim
2015, trir truong hop phap luat c6 quy dinh khac.

Ba Phan Thi K c6 quyén va nghia vu lién hé voi Co quan Nha nudc
c6 tham quyén dé dang ky, K1 khai sy thay doi, bién dong d6i voi thia dat sd
988, to ban d6 sd 01, muc dich st dung dat lta; dia chi thia dat tai 4p An P, xa
Pinh A, huyén Lap V, tinh Dong Thép theo quy dinh cxa phap luat.

(Kém theo Bién ban xem xét tham dinh tai ché ngay 01-7-2020 cxa Toa
dn nhdn dan huyén Ldp Vo va So do do dac hién trang ddt tranh chdp 09-9-2020
cxa Chi nhanh Van phong dang ky ddt dai huyén Ldp Vo).

2. V¢ an phi:

2.1. Ba Phan Thj K dugc mién toan bo 4n phi dan su so tham.

2.2. Anh Phan Thanh T phai chiu tién an phi din sy so tham la
1.385.000d (Mét triéu ba trdam tdm muwoi ldm nghin dong).

2.3. Anh Phan Thanh T phai chiu tién an phi phac tham & 300.000d (Ba
tram nghin dong) nhung dugc khau trir vao tién tam Gng an phi da ndp theo Bién
lai s6 0014216 ngay 04-6-2021 tai Chi cyc thi hanh an dan su huyén Lap Vo, tinh
Pong Thap.

2.4. Chi Phan Thi Kim K1 phai chiu sb tién 4n phi dan su so tham I3
1.385.0008 (Mot triéu ba trdam tdm muwoi lam nghin déng). Pugc khau trir vao sb
tién tam Gng an phi ma chi K1 da nop 1a 693.000d (Sdu tram chin muwoi ba nghin
dong) theo bién lai thu s6 BI/2019/0009825 ngay 25-11-2020. S tién an phi chi
K1 phai ndp tiép 1a 692.000d (Sdu trdm chin mwoi hai nghin dong).

2.5. Chi Phan Thi D phai chiu s tién an phi dan sy so tham 1a 1.385.000d
(Mot triéu ba tram tam mueoi lam nghin dong). Puge khau trir vao sd tién tam
tmg 4n phi ma chi D di ndp 1a 693.000d (Sdu tram chin mwoi ba nghin dong)
theo bién lai thu s6 BI/2019/0009842 ngay 01-12-2020. Sé tién an phi chi D phai
ndp tiép 13 692.000d (Scu tram chin muoi hai nghin dong).

2.6. Chi Phan Thi My P phai chiu s6 tién an phi dan su so tham Ia
1.385.000d (Mot triéu ba tram tam muwoi lim nghin dong). Puoc khau trir vao sb
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tién tam Gmg an phi ma chi P da nop 1a 693.000d (Sau tram chin muoi ba nghin
d6ng) theo bién lai thu sé BI/2019/0009824 ngay 25-11-2020. Sé tién 4n phi chi
D phai ndp tiép 13 692.000d (Sdu tram chin muoi hai nghin dong).

2.7. Anh Phan Tan L phai chiu s6 tién an phi dan su so thim la
1.385.000d (Mot triéu ba tram tam mwoi lim nghin dong). Puoc khau trir vao sb
tién tam tmg 4n phi ma anh L da nop 1a 693.000d (Sdu tram chin muwoi ba nghin
dong) theo bién lai thu sé BI/2019/0009823 ngay 25-11-2020. S tién an phi anh
L phai nop tiép 1 692.000d (Sdu trdm chin miweoi hai nghin dong).

3. Vé chi phi td tung: Ghi nhan sy ty nguyén cXa ba Phan Thi K vé viée tu
nguyén chiu s6 tién xem xét, tham dinh tai chd 1a 5.448.000d va chi phi dinh gia
1a 300.000d, tong cong 1a 5.748.000d (Nam triéu bay tram bon muoi tam nghin
dong). S6 tién nay ba Phan Thi K da ndp va chi xong.

4. Cac phan con lai cxa ban an so thAm khong c6 khang cdo, khang nghi
c6 hiéu lyc phap luat ké tir ngay hét thoi han khang co, khang nghi.

Trong truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu
2 Luat Thi hanh an dan sy thi nguot dugce thi hanh an dan sy, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén
thi hanh an hodc bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9
Luat Thi hanh an dan sy; thoi hi¢u thi hanh an dan sy dugc thyc hién theo quy
dinh tai Diéu 30 Luat thi hanh 4n dén su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhn: TM. HQI PONG XET XU PHUC THAM

- VKSND tinh DT; " ( ’ o .

- Phong KTNV - THA TA Tinh: THAM PHAN - CHU TOA PHIEN TOA
- VP TA Tinh; )

- Toa an nhan dan huyén Lap V;

- Chi Cyc THA DS huyén Lap V;

- Cac duong su;

- Luu: Ho so VA (Loan).

Nguyén Tudn Anh
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