TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH THANH HOA Poc 1ap - Tw do - Hanh phic
Ban 4n s6: 26/2019/DS-PT

Ngay: 16/4/2019
V/V: “ Tranh chdp quyén sir dung dat”.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH THANH HOA

- Thanh phéin Hpi dong xét xir phiic thdm gom cé:

Tham phan - Chu toa phién toa: Ba Ngb Thi Ha
Cac Tham phan: Ba Hoang Lan Phuong
Ong Truong Quoc Vian

- Thu ky phién toa: Ong Duong Xuan T - Thu ky Toa 4n nhan dan tinh
Thanh Hoa.

- Pai di¢gn VKSND tinh Thanh Hoa tham gia phién toa: Ba Nguyén Thi
Thanh Tam - Kiém sat vién.

Ngay 16 thang 4 nam 2019, tai tru s& Toa an nhan dan tinh Thanh Hoa xét
xtr phuc tham cong khai vu an thy 1y s6 05/2019/TLPT-DS ngay 21/01/2019, vé
viéc: “Tranh chip vé quyén st dung dat”. Do ban an Déan sy so thim sb
09/2018/DS-ST ngay 30/11/2018 cta Toa an nhan dan huyén HT, tinh Thanh
Hoa do bi don khang céo. Theo quyét dinh dua vu an ra xét xir phuc tham so
26/2019/Qb-PT, ngay 28/02/2019 giira cac duong su:

- Nguyén don: Ong Pham Pinh G, sinh nam 1960

Dja chi: Khu 3, t6 7, 4p TP, xa LP, huyén LT, tinh Pdng Nai, c6 mit.

- Bi don: Ong Pham Dinh X, sinh nam 1957
Dia chi: thon 2, xa HN, huyén HT, tinh Thanh Ho4, c6 mat
- Ngueoi c6 quyén loi, nghia vu lién quan:

1. Uy ban nhan dan xa HN

Nguoi dai dién theo Gy quyén: Ong Nguyén Cong T - Can b dia chinh,
UBND x& HN- dai dién theo iy quyén, vin ban uy quyén ngay 16/10/2018, vang
mat.

2. Ba Pham Thi V, sinh nam 1930

Dia chi: khu 1, t6 15, ép TP, xa LP, huyén LT, tinh Déng Nai, Véng mat.

3. BaHoang Thi T

Dia chi: thon 2, x3 HN, huyén HT, tinh Thanh Hoa,vang mit.

NOI DUNG VU AN

Trong don khéi kién, ban tu khai, 16i khai trong qua trinh giai quyét vu 4n
ong Pham Dinh G trinh bay:

Trude nam 1985, bd me ong la 6ng Pham Dinh L va ba Pham Thi V duoc
nha nudc giao cho mot thira dat thira s6 414, t& ban d6 s6 01 dién tich 420m? & x4
HN, huyén HT, tinh Thanh Hoa. B6 me 6ng sinh dugc ba nguoi con, trong do co
ong. Nam 1978, b 6 ong mat con me ong va ba nguoi con tlep tuc smh song trén
thira dat nay. Nam 1985, me 6ng giao thira dat nay cho 6ng duogc quyén sir dung
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va dimg tén trong hd so dia chinh 299. Thang 01/1990, gia dinh 6ng vao Nam
lam &n, me 6ng vao sau. Trude khi vao Nam, me 6ng lam mot gidy guri ba Pham
Thi C trong coi thira dat, gidy gui c6 xac nhan cta chinh quyén dia phuong. Sau
khi nhan tréng coi duoc mot thoi gian thi ba C khong trong coi nita ma dén & véi
con trai ba C ¢ thon 1, xa HN, huyén HT, tinh Thanh Hoa. Nam 1996, v¢ ong 1a
Nguyén Thi T vé qué thi phat hién gia dinh 6ng Pham DPinh X lam nha trén thira
dat cua ong. Ong c6 phan ddi bang 10i n6i nhung vi ban 1am 3 an xa nén khéng c6
diéu kién dé doi lai. Nam 1996 UBND xa HN gop thura dat s6 414 cia ong vao
thira 412 cua gia dinh 6ng X, nhung 6ng khong biét. Nam 2013, ong & Nam vé va
dén UBND xa HN kiém tra hd so dia chinh méi biét thira dat dung tén ong (theo
hd so 299) da bj gdp vao thira dat nha ong X thanh mot thira dat. Ong G da gui
don khiéu nai ¢én UBND xa HN va UBND huyén HT yéu cau budc ong X phai
tra lai dat cho ong. Sau khi khiéu nai duogc giai quyét, UBND xa HN di tach thira
dat da duoc gdp trude d6 dimg tén 6ng X thanh hai thira, trong d6 thira 147, to
ban do sd 17, dién tich 476m? thudc quyén sir dung cta 6ng. Ong X di xay dung
cong trinh trén dat cia 6ng. Nay ong yéu cau Toa an budc 6ng X phai tra lai gia
tri quyén st dung dat cho 6ng. Ong G ciing chip nhan trich lai mot phan cong
trong coi, tu bo, ton tao thira dat theo quy dinh phap luat.

Tai cac ban khai c6 trong hd so vu 4n, bi don 14 6ng Pham Pinh X trinh
bay: Thira dat 6ng dang st dung c6 nha tho ho “tir dudng”, trude nam 1985 do bd
ong 13 6ng Pham Pinh S quan 1y. Sau khi 6ng S mat, me ong X 1a ba Hoang Thi
T cung con chau quan 1y nha thd ho. B 6ng G 13 Pham Pinh L 14 con nudi cta
gia dinh khong thudc quyén quan 1y nha tho ho, c6 & trén phan dat ao, vuon tap
ctia nha tho. Khi ong L chét, ong G dung tén & 4 gian nha tranh tre, xdy bang hod
voi dat da va & d6 cho dén nam 1990 ong G cung gia dinh vao Nam sinh séng,
trude khi di co gidy giri chinh quyén dia phuong mot vai thang, sau d6 cit chuyén
khau han va c6 giao nha, hoa mau cho ba Pham Thi C quan 1y, trong coi. Pau
nhirng nam 1990, do thoi tiét mua g10, bao lut lién tuc, nha ctra tranh tre nira 1a bi
muc nat hu hai, ba Pham Thi C vé & vdi con trai va giao lai phﬁn dat cho ba
Hoang Thi T (me 6ng X) quan ly. Ba T va ba C thoa thuan chuyén nhuong phan
dat bang mot con trau tri gia 600.000d va 1.000.000d tién mit, tong cong 1a
1.600.000d. Ba T c6 trach nhiém phung tho gia tién 6ng ba chung, trong d6
phung thd ca bd va anh trai da chét ctia 6ng G. Nam 1997, nha nuéc di do gop
nha thd va phan dat me ong st dung thanh thira 213, to ban d6 s6 06 dién tich
475m? dung tén 6ng dugc quyén quan ly st dung. H6 so dia chinh nam 2013 van
xac 1ap quyén su dung dat thugc vé 6ng, dién tich 757, 8m?, thira s6 1221, to ban
dd s6 17. Tir d6 dén nay gan 30 nam, gia dinh 6ng di san lap, ton tao, dong gop
day du tai chinh cho nha nudc. Nay 6ng dé nghi Toa an giai quyét thau tinh, dat
1y, dam bao quyén va nghia vu phai song song.

Tai bién ban lay 1oi khai ngay 28/02/2018, ngudi c6 quyén lgi, nghia vu
lién quan 14 ba Pham Thi V trinh bay: Ngudn gbc thira dat s6 414, to ban d6 so
01, dién tich 420m? (ho so 299) & xa HN c6 tir khi nao ba khong biét. Khi lay ong
Pham Dinh L thi hai v chong ba sinh song trén thira dt nay. Nam 1978, chong
ba chét, dén ndm 1986 ba giao lai cho con trai 1a 6ng G quan 1y, sir dung. Pau
nam 1990, gia dinh 6ng G vao Nam sinh song, 10 ngay sau ba vao Nam. Ngay
14/01/1990 ba c6 viét gidy gui lai nhd ba C (em dng L) trdng coi nha, thu hoach
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hoa mau. Ba khing dinh thtra dat nay ba di ting cho dng G, khong ting cho hay
chuyén nhuong cho bt ci ai.

Pai dién UBND x& HN trinh bay: Ngudn gbc thira dat sb 414 va 412, to
ban d6 s6 01 (theo hd so 299) xa HN ty 1& 1/2000, gdm c6 hai chu sir dung d6 1a:
Thira s6 412 chu sir dung 12 6ng Pham Pinh S (cha d¢ ong X) dién tich 260m? dat
&; Thira s6 414 chu st dung 1a ong G, dién tich 420m?, trong ban dd ghi 1a loai
dat T (dat ao, thuc té xac minh 1a dat ¢, di c6 nha ¢). Hai manh dét trén hai chi
da st dung trude khi 1ap ban d6 299. Nam 1996, doan do dac cua cip trén vé do
thong ké dat cia xa HN, khi do khong c6 can bo dia chinh tham gia chi cir cong
an vién di giam sat. Khi tién hanh nghiém thu hd so két qua do dac UBND x4 ltc
by gio khong kiém tra ddi chiéu cu thé din dén sai sot, toan bo thira dat nha éng
G dugc gia dinh nha ong X hudng dan do gop vao thira dat nha minh vi Iic nay
gia dinh nha 6ng X da 1am nha va méng nha, xay tuong bao ling khu dat. Trach
nhiém ciia UBND x4 trong viéc quan 1y 1ap hd so nam 1996 1a chua kiém tra, xac
minh d6i véi thira dat cho cu thé nén nha éng X di gop hai thira 412 va 414 cua
6ng S va 6ng G thanh mot thira 213, to ban do s6 06 dién tich 475m? dung tén
ong X. Nam 2013, sau khi 6ng G khiéu nai, phat hién ra sai s6t, UBND xa HN da
lam thd tuc tach thita 213, t& ban d0 s6 6, thanh hai thira: thira s6 1221, t& ban d6
s 17 dimg tén dng Pham Dinh X, dién tich 218,8m?, loai dat & nong thon; thira
s6 147, to ban d6 s6 17 dimg tén 6ng G, dién tich 476m?, loai dat & nong thon.

Ba Hoang Thi T trinh bay: Trudc nam 1990, gia dinh ba sir dung mot nta,
gia dinh ong G st dung mot nira thua dat ma 6ng X dang sir dung hién nay. Nam
1990, gia dinh ong G vao mién Nam sinh séng, ba C dén & dugc may ngay thi bo
d6 sau d6 ban cho ba thira ¢at ma 6ng G sir dung trude d6 véi gia 1.200.000d va
2 con trau. Sau d6 ba nhuong lai cho con minh 13 6ng X str dung cho dén nay.

Tai Ban 4n dan sy so tham s 09/2018/DS-ST ngay 30/11/2018 ciia Toa an
nhan dan huyén HT, tinh Thanh Héa d3 quyét dinh:

Can ctr vao Piéu 256, Piéu 599, Biéu 603 BLDS 2005; khoan 2, Piéu 357
BLDS 2015; diém b, khoan 1, Piéu 100; Diéu 166 LPD 2013. Diéu 5; khoan 4
Piéu 27 Phap 1énh an phi, 18 phi Toa an.

1/ Cong nhén thira dat sé 414, to ban d6 s6 01 (hd so 299) 1ap nam 1985,
dién tich 420m? nay 14 thira s6 147, to ban d6 sb 17, dién tich 476m? dat & (ho so
dia chinh ndm 2013) ¢ thon 2, xa HN, huyén HT, tinh Thanh Hoéa thudc quyén sur
dung ctia 6ng Pham DPinh G.

Giao cho dng X dugc quyén st dung thira dat sb 414, to ban dd s6 01, dién
tich 420m? (hd so 299 1ap nam 1985), nay Ia thira s 147, t& ban d6 sd 17, dién
tich 476m? dat ¢ (hd so dia chinh ndm 2013) ¢ thén 2, xa HN, huyén HT, tinh
Thanh Hoéa.

Budc 6ng X phai thanh toan cho 6ng G gia tri quyén st dung dat 1a
380.800.000d. Budc 6ng G phai thanh toan chi phi duy tu, bao quan, lam tang gia
trj dat cho 6ng X so tién 80.800.000d. Déi trir nghia vu, ong X con phai thanh
toan cho 6ng G s tién 300.000.000d.

Ngoai ra an so thim con quyét dinh vé phan 1ai suat cham thi hanh an, &n
phi va quyén khang céo cia duong su theo qui dinh cta phap luat.



~ Ngay 11/12/2018 6ng X c6 don khang cdo v&i ndi dung: Dé nghi Toa &n
cap phac tham Huay ban an so tham néu trén va bac don khéi kién cua 6ng G.

Tai phién toa phuc tham, Ong G khong rat don khéi kién, dng X khong rat
don khang c4o va xuét trinh chimg ctr 1a 02 trich sao ban do dia chinh xd HN nam
1997 va nam 2014,

Y kién cua dai dién Vién kiém sat nhan dan tinh Thanh Hoa: Vé viéc tuan
theo phap luat cia Tham phan, Hoi dong xét xir, Thu ky phién toa va nhing
nguoi tham gia t6 tung trong qua trinh thu 1y, giai quyét va tai phién toa da thuc
hién ding quy dinh cuia BLTTDS. Tai phién toa phuc tham, ong X gitt nguyén noi
dung khang c&o nhung khong xuét trinh duoc can ctr hop phap dé <6 the chap nhan
khang céo. Pdi v6i an phi DSST, 6ng X 13 ngudi cao tudi nén can mién ndp tién
an phi DSST va DSPT cho 6ng. Vi vay, dé nghi HDXX &p dung khoan 1, 2 Diéu
308 BLTTDS; diém d khoan 1 Diéu 12 Nghi quyét so 326/UBTVQH14 khong
chip nhén khang cdo, giit nguyén ban an so thim vé phan nodi dung, sira 4n so
tham vé phan an phi, mién ndp tién an phi DSST, DSPT cho dng X.

NHAN PINH CUA TOA AN

Sau khi nghién curu cac tai liéu co trong hé so vu an, dwoc tham tra tai phién
toa va can cir vao két qua tranh ludn tai phién toa, Hoi dong xét xir nhan dinh:

[1] Vé t6 tung: Pon khang céo cta 6ng X trong han luat dinh, 6ng di ndp tam
g 4n phi dan sy phuc thdm theo quy dinh ctia phap lut nén chip nhan xem xét.

[2] V& ndi dung khéang céo:
- Yéu cau huy ban an so tham:

Xét thdy qua trinh giai quyét vu an, cap so tham di thu thap dau du tai
liu, chimg cir; thuc hién dung trinh tu, tha tuc t6 tung trong qua trinh thu thap
chimg ctr. Khéng c6 can cu vé viéc cép so tham d3 vi pham nghiém trong vé thi
tuc to tung lam anh hudng dén quyén, loi ich hop phap cua duong su. Vi vay
yéu cau hity an so tham cua ong X 1a khong ¢6 cin cit chap nhan

Yéu cau bac don khéi kién:

Xét thay: Loi khai cua ong G phu hop véi 101 khai ba V, ba T; phu hop véi
hé so dia chinh 299 cuia xa HN ciing nhu 10i khai cta dai dién chinh quyén x4
HN. C6 can ctr khang dinh thta dat 414, to ban d6 s6 01 (hd so 299), & thon 2,
x& HN, huyén HT, tinh Thanh Hoa c6 ngudn gbc 13 cua bd me éng G 1a éng L va
ba V, ban d6 299 mang tén éng G do ba V tu nguyén cho 6ng G dung tén. Nam
1990 gia dinh 6ng G vao Nam sinh sdng c6 giri cho ba C tréng coi, ba C tréng coi
mot thoi gian roi vé nha con trai ¢, 6ng X st dung thira dat nay.

Loi khai ong X cho rang thira dat nay truéc nam 1985 do bd ong 1 6ng
Pham Dinh S quén 1y 1a khong c6 can cu.

Thira dat nay 14 cia gia dinh ong G trudc khi vao Nam sinh song nhd ba C
tréng coi, khong thudc quyén sir dung ba C, vi vay 15i nai cia ong X, Ba T 1a ba
C théa thuan chuyén nhuong phan dat bang mot con trau tri gia 600.000d va
1.000.0004 tién mat, tong cong 1a 1.600.000d cho ba T 1a khong c¢b co sd chip
nhan.



S& di trich sao ban db dia chinh ndm 1997 va 2014 dung tén thira dat nay
la 6ng X nguyén nhan 1a do sai sot ctia chinh quyén dia phuong xa HN. Nhan
thdy sai sot, UBND xa HN da lam thu tuc tach thira 213, to ban do s6 6, thanh hai
thtra: thia sb 1221 to ban dd sb 17 dimg tén ong X, dién tich 218,8m?; thira $6
147, to ban 6 sb 17 dung tén ong G, dién tich 476m?.

Tu nhiing co so trén, cap so tham cin ctr vao Diéu 256, Biéu 599, Diéu 603;
khoan 2 Piéu 357 BLDS 2005; diém b khoan 1 Diéu 100; Dic¢u 166 LDD 2013.
Cong nhan thira s6 147, to ban b 56 17, dién tich 476m? & thon 2, x4 HN, huyén
HT, tinh Thanh Héa thudc quyén sir dung ciia 6ng G. Nay 6ng G da vao Nam
sinh sdng nén giao cho 6ng X dugc quyén sir dung, budc 6ng X phai thanh toan
cho 6ng G gia tri quyén sir dung dat sau khi da trich cong stic ton tao, duy tri bao
quan tai san la c6 can cu, phu hop véi quy dinh cua phap luéat.

Khéang céo cua ong X khong c6 can cir nén khong chap nhan. Giit nguyén
quyét dinh ban 4n dan sy so thdm s 09/2018/DS-ST ngay 30/11/2018 cua Toa an
nhan dan huyén HT, tinh Thanh Hoa vé phan ndi dung.

[3] Vé an phi DSST: Khi xét xtr so tham, ong X 1a nguoi cao tudi nén 1€ ra
phai mién an phi cho 6ng theo quy dinh tai diém d khoan 1 Piéu 12 Nghi quyet so
326/U BTVQHI14, tuy nhién toa cap so tham khong giai thich cho 6ng biét quyén
cua minh dé o ong dé nghi xem x¢ét ma budc ong phai chiu an phi la chwa chinh xac,
tai cap phuc tham ong de nghi Toa xem xet 6ng 1a nguoi cao tudi vi vdy, can sira
&n so thAm mién ndp tién an phi dan sy so tham cho ong X.

[4] V& é&n p~h| DSPT: Can cir khoan 1 Piéu 29 Nghi quyét sb
326/UBTVQH14, mién ndp tién an phi DSPT cho 6ng X.

Cac quyét dinh khac cua an so tham khong c6 khang cdo khang nghi da co
hi¢u luc phap luat ké tir ngay hét thoi han khang cao khang nghi.

Vi cac lé trén,
QUYET PINH:

Can cir vao: Khoan 1, 2 Piéu 308; khoan 1 Piéu 148 BLTTDS. biéu 256,
Piéu 599, Piéu 603 BLDS 2005; khoan 2 Piéu 357 BLDS 2015; diém b khoan 1
Diéu 100; Piéu 166 LD 2013. Piém d khoan 1 Piéu 12; Khoan 1 Piéu 29 Nghi
quyét s6 326/UBTVQH14.

Xu: Khong chap nhan khang co ctia 6ng Pham Dinh X, giit nguyén ban 4n
Dan sy so tham s6 09/2018/DS-ST ngay 30/11/2018 cua Toa an nhan din huyén
HT, tinh Thanh Hoa vé phan ndi dung. Sira ban an DSST s6 09/2018/DS-ST
ngay 30/11/2018 vé phan an phi DSST ddi v6i 6ng Pham Dinh X.

Cong nhan thira dat s6 414, t ban do s6 01 (hd so 299) 1ap nim 1985, dién
tich 420m? nay la thira s6 147, to ban d6 s6 17, dién tich 476m? dat ¢ (hd so dia
chinh nim 2013) & thon 2, x4 HN, huyén HT, tinh Thanh Hoéa thudc quyén sir
dung ctuia 6ng Pham Dinh G.

Giao cho 6ng Pham Dinh X dugc quyén sir dung thira dat s6 414, to ban do
s6 01, dién tich 420m? (hd so 299 1ap nam 1985), nay la thira s6 147, to ban d6 sd
17, dién tich 476m? dat & (ho so dia chinh ndm 2013) ¢ thon 2, xd HN, huyén HT,
tinh Thanh Hoéa.



Budc 6ng X phai thanh toan cho éng G gia tri quyén st dung dat 1a
380.800.000d. Budc 6ng G phai thanh toan chi phi duy tu, bao quan, lam tang gia
trj dat cho ong X sb tién 80.800.000d. Déi trir nghia vu, dng X con phai thanh
toan cho 6ng G s tién 300.000.000d.

Khi ban an c6 hi¢u luc phap luat, 6ng G c6 don yéu cau thi hanh 4n, néu
chua thi hanh 4n, 6ng X con phai chiu thém khoan tién 1di trén s tién va thoi
gian chua thi hanh an. Khoan tién 1ai cham thi hanh an duoc tinh bﬁng 50% murc
1ai sudt giéi han quy dinh tai khoan 1, Diéu 468 BLDS.

Vé an phi DSST: Mién ndp 15.000.0004 tién an phi dan sy so thim cho 6ng
Pham Binh X.

Vé an phi DSPT: Mién ndp an phi dan su phuc thim cho 6ng Pham Binh
X, tra lai cho 6ng X toan bo sb tién tam Gmg 4n phi phuc thim 300.000d 6ng da
ndp tai Chi cuc thi hanh an dan sy huyén HT, tinh Thanh Ho6a theo bién lai thu
tién s6 AA/2017/0000278 ngay 18/12/2018.

Céc quyét dinh khéc cua ban 4n so tham khong ¢ khéng céo, khang nghi
c6 hiéu luc phap ké tir ngay hét thoi han khang cao, khang nghi.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhin: TM. HQOI PONG XET XU PHUC THAM
- Toa an Cip cao tai Ha Noi; Tham phan - Chii toa phién toa

- VKSND tinh Thanh Hoa;

- VKSND huyén HT;

- Toa &n ND huyén HT; (P ky)

- THADS huyén HT;
- C&c duong sy;

- Luuy; Ng6 Thi Ha



