TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Déc 1ap — Tuw do — Hanh phic

Ban 4n s6: 31/2021/HNGD-PT
Ngay: 12-01-2021
Vé viéc tranh chép vé cip dudng

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xi phiic thim gom cé:

Thim phan - Chii toa phién toa:  Ong Nguyén Van Tuan.

Cdc Tham phan: Ba Bang Thi Bich Loan.
Ba Poan Thi Trang.
- Thu ky phién toa: Ba Hb Thi Thu Thao - Thu ky Toa 4n

nhan dan Thanh phé H6 Chi Minh.

- Dgi dién Vién kiém sit nhan din Thanh phé Hé Chi Minh tham gia

phién téoa: Ong Tao Minh Quan - Kiém sat vién.

Ngay 12 thang 01 nam 2021, tai tru s& Toa an nhan dan Thanh phé H5 Chi Minh
xét xr phuc tham coéng khai vu 4n hon nhan va gia dinh thy 1y sb
125/2020/TLPT-HNGD ngay 28 thang 10 nam 2020 vé viéc “Tranh chap vé
cap dudng”.

Do Ban an hon nhén va gia dinh s6 756/2020/HNGD-ST ngay 10 thang 8
nam 2020 cta Tda 4n nhan dan quan Q (nay 1a Toa 4n nhan dan thanh phé Q),
Thanh phd Ho6 Chi Minh bi khéng céo.

Theo Quyét dinh dua vu 4n ra xét xir phiic tham s6 5894/2020/QD-PT ngay 24
thang 11 ndm 2020 va Quyét dinh tam ngimg phién toa S6 X7002/2020/QDPT-
HNGD ngay 21 thang 12 ndm 2020 ctia Toa an nhan dan Thanh phd HO Chi Minh,
gitta cac duong su:

- Nguyén don: Ba Nguyén Thi Long H, sinh nim 1977; noi cu tri: S6 X
duong D, khu phé K, phuong P, Quan Q1, Thanh phé Ho Chi Minh; dia chi lién
hé: S6 X1 duong D1, Khu phé K1, phudong P1, quan Q, Thanh phé HO Chi
Minh. Cé mat.

- Bi don: Ong Cao Van D, sinh ndm 1974; noi cu tra: S6 X2 Tinh 16 T, Khu phd
K2, phuong P2, quan Q, Thanh phé H6 Chi Minh. C6 mit.

- Nguoi khang cdo: Nguyén don ba Nguyén Thi Long H.



NOI DUNG VU AN:

[1] Theo cac tai li€u co6 trong ho so vu an va dién bién tai phién toa so
tham, ndi dung vu an dugc tom tat nhu sau:

Ba Nguyén Thi Long H va 6ng Cao Vin D tu nguyén két hon theo Gidy
chimng nhan két hon s X3 do Uy ban nhan dan Phuong P3, Quan Q3, Thanh
phd HO Chi Minh cép ngay 03 thang 12 nim 2002 va da thuan tinh ly hon theo
Quyét dinh s6 1373/2017/QDST-HNGD ngay 21 thang 12 niam 2017 cua Toa an
nhan dan quan Q, Thanh phé H6 Chi Minh. Giira ba H va 6ng D ¢6 02 con chung
1a tré Cao Nguyén Hoang N, sinh ngay 14 thang 4 nam 2003, gi¢i tinh: Nam va
Cao Ngoc Bdo C, sinh ngay 14 thang 6 nam 2011, gidi tinh: Nit; cadc bén thoa thuan
ba H 1 nguoi truc tiép nudi dudng ca 02 con chung va tu nguyén khong yéu cau
ong D cap dudng nudi con.

Ngay 29 thang 4 nam 2020, ba H khaoi kién tai Toa an nhan dan quan Q yéu
cau ong D cip dudng mdi con mdi thang sb tién 5.000.000 ddng, thuc hién cap
dudng tir thang 5 nam 2020 dén khi cac con chung lan luot du 18 tudi, cip dudng
01 lan tong cong 1a 610.000.000 dong ngay khi ban an ctia Toa an c6 hiéu luc phap
luat.

Bi don 6ng Cao Vin D chi dong y cip dudng mdi con mdi thang 3.000.000
dé)ng tr khi Toa an xét xr vu 4n dén khi cac con hoc xong dai hoc do hién tai
ong dang lam viéc tai Chi nhanh Céng ty C, muc thu nhdp mdi thang 13
12.440.000 dong nén 6ng khong c6 du kha nang vé kinh té dé cap dudng nudi
con véi mirc cip dudng va phuong thirc cap dudng ma ba H yéu cau.

[2] Tai Ban 4n hon nhan va gia dinh sé 756/2020/HNGD-ST ngay 10 thang
8 nam 2020, Toa 4n nhan dan quan Q, Thanh phd H6 Chi Minh tuyén xt:

Chap nhan mot phan yéu cau khoi kién ciia nguyén don: Budc ong Cao Vin
D cip dudng nudi 02 con chung 1a cac tré Cao Nguyén Hoang N, sinh ngay 14
thang 4 nam 2003 va Cao Ngoc Bao C, sinh ngay 14 thang 6 nam 2011 mdi thang
6.000.000 dong (mdi nguoi con 3.000.000 dong/thang), bit dau thuc hién tir khi an
c6 hiéu luc dén khi céc con 1an lugt di 18 tudi.

Ngoai ra ban an con tuyén vé an phi va quyén khang céo cua cac duong su.

[3] Sau khi xét xtr so tham, ngdy 24 thang 8 nim 2020, nguyén don ba
Nguyén Thi Long H c¢6 don khang c4o yéu cau Toa an cdp phuc tham xét xur lai
vu an theo hudng chép nhan toan bd yéu cau khoi kién cua ba.

[4] Tai phién toa phtc tham:

Nguyén don giit nguyén khang cdo yéu cau Toa an budc 6ng Cao Van D
cap dudng nudi 02 con chung mdi con mdi thang 5.000.000 ddng, cip dudng
mot 1an véi sd tién tong cong 1a 610.000.000 ddng. Nguyén don cho ring ngoai
khoan tién lwong hang thang ma bi don 6ng Cao Vin D trinh bay thi ong D con
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c6 thu nhap tir viéc cho thué phong tro tai dia chi S6 X4 duong D3, phuong P4,
Quan QI1, Thanh phd H6 Chi Minh, 11 phong x 2.000.000 ddng/thang/phong
nén hoan toan c6 kha ning cap dudng mdi con 5.000.000 dong/thang theo nhu
cau thyc té cua cac con vé chi phi sinh hoat, hoc tap, kham chira bénh. Ba y€u
cau ong D cip dudng mét 1an do sau khi ly hon, 6ng D khong thuc hién theo
dung cam két giita hai nguoi vé viéc ngudn thu tir cho thué cin nha 1a tai san
chung ba st dung dé cham lo cho cac con chung. Hi¢n tai, cdn nha da dugc phan
chia nén ngudn thu nhap tir viéc cho thué di khong con. Ong D khong thé hién
ban than la nguoi cha c6 trach nhiém, thuong xuyén cé nhiitng hanh dong lam
anh huong dén cudc song binh thudng cia ba va cac con chung. Do d6, dé dam
bao quyén loi ciia cac con, dé dam bao viéc nudi dudng, cham séc gido duc cac
con chung duoc thuan loi va ba khong phai mét 1an nita nhd dén Toa an giai
quyét van dé cAp dudng nudi con giira ba va 6ng D, mong Hoi ddng xét xtr chap
nhan yéu cau khang cdo, sira ban an so thim theo hudng chap nhan toan bo yéu
cau khai kién cta ba, budc 6ng D cip dudng nudi 02 con chung mot lan véi sb
tién téng cong 1a 610.000.000 dong ngay khi ban 4n caa Toa an ¢ hiéu lyc phap
luat.

Bi don 6ng Cao Vin D khéng dong ¥ véi toan bd yéu cau khang céo va 10i
trinh bay ctia nguyén don ba Nguyén Thi Long H do 6ng chi c¢6 khoan thu nhap
hang thang 1a lwong tir 10.000.000 dong dén 11.000.000 dong. Sau khi thoa
thuan phan chia tai san chung v6i ba H, 6ng st dung sd tién duoc chia va vay
tién mua ddy nha tro cho thué nhung chi véi 1.200.000 ddng/thang/phong,
khoan thu nhap nay 6ng st dung dé chi tiéu cho cudc séng hang ngdy va tra ng
ngan hang. Do d6, mirc cap dudng mdi con mdi thang 3.000.000 dong theo 6ng
1a da phu hop vé6i thu nhap thuc té ctia 6ng va dap tng nhu cau thiét yéu cia céc
con chung. Ong ddng y cip dudng cho cac con chung hang thang tir khi Toa an
xét X vu én dén khi cac con chung 1an luot hoc xong dai hoc vi dng khong cc')
kha nang cip dudng mot lan. Truong hop ba H khong dong ¥ v6i muc cap
du:0’ng nay, ong yéu cau mdi ngudi nudi 01 con chung dé khong ai co nghia vu
cap dudng.

Dai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh tham gia phién
tda phat biéu ¥ kién cua Vién kiém sat vé viéc tuan tho phap luat t6 tung dan su
trong qua trinh giai quyét vu an & giai doan phuc tham c6 néu: Tham phan, cac
thanh vién Hoi dong xét xir, cac duong sy trong vu an da thuc hién day da quy
dinh cua phap luat vé tb tung dan su. DPé xuét duong 16i giai quyét vu an, dai dién
Vién kiém sat nhan dan Thanh phd H6 Chi Minh c6 ¥ kién: Toa an cdp so thim
nhan dinh va chi chdp nhan mot phan yéu cau khoi kién ctia nguyén don trén co
s& da xem xét dén nhu cau thiét yéu ciia ngudi duoc cap dudng va thu nhap, kha
nang vé tai chinh ctia ngudi c6 nghia vu cap dudng. Vé hinh thirc cip dudng, do
cac bén khong thoa thuan duge phuong thic cap dudng mot 1an, do d6 Toa an
tuyén budc bi don cip dudng hang thang 13 dung theo quy dinh cta phép luit.
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Yéu cau khang céo ctia nguyén don vé viéc ting muc cip dudng, thay d6i hinh
thirc cap dudng la khong cé co sé, dé nghi Hoi dong xét xir khong chap nhan
khang cdo, giit nguyén quyét dinh ctia ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li¢u, ching ctr ¢6 trong hod so vu an, dugc tham
tra cong khai tai phién toa va can cur vao két qua tranh luan, Hoi dong xét xu
phuc tham nhan dinh:

I. V& thu tuc t6 tung: Pon khang c4o cua nguyén don ba Nguyén Thi Long
H lam trong thoi han luat dinh, pht hop véi cac quy dinh tai Diéu 272, Diéu 273
ctia B luat TH tung dan su 1a hop 1€ nén duoc chép nhan xem xét theo trinh tu
phuc tham.

I1. V& noi dung: Xem xét yéu cau khang cio clia nguyén don va phan trinh
bay ctia cac duong su tai phién toa phic tham, Ho1 dong xét xir nhan thay:

[1] Theo quy dinh tai cac diéu 71, 107 va 110 ctia Luat Hon nhan va gia dinh
niam 2014, cha, me c6 nghia vu va quyén ngang nhau, ciing nhau chim soc, nudi
dudng con chua thanh nién; nghia vu cap dudng duoc thyuc hién giita cha, me va con,
cha, me c6 nghia vu cap dudng cho con chua thanh nién, con da thanh nién khong c6
kha ning lao dong va khong c6 tai san dé ty nudi minh trong trudng hop khong sdng
chung véi con. Ba Nguyén Thi Long H va 6ng Cao Vin D két hon theo Gidy
chtng nhan két hon s6 X3 do Uy ban nhan dan Phuong P3, Quan Q3, Thanh
phé HO Chi Minh cép ngay 03 thang 12 nam 2002 va thuan tinh ly hon theo
Quyét dinh s6 1373/2017/QDST-HNGD ngay 21 thang 12 nim 2017 ctia Toa 4n
nhan dan quan Q, Thanh phé H6 Chi Minh. Giira ba H va 6ng D ¢6 02 con chung
1a tré Cao Nguyén Hoang N, sinh ngdy 14 thang 4 nam 2003, gi6i tinh: Nam va
Cao Ngoc Béo C, sinh ngay 14 thang 6 nam 2011, gidi tinh: Nir, cac bén thda thuén
ba H 1a ngudi truc tiép nudi dudng ca 02 con chung. Do d6, 6ng Cao Vin D co
nghia vu cip dudng nudi con, dong gbép cung ba H dé cham soc, nudi dudng 02 con
chung.

[2] Theo quy dinh tai Khoan 24 Piéu 3 cua Luat Hon nhéan va gia dinh, cip
dudng 13 viéc mot ngudi c6 nghia vu dong gop tién hoic tai san khac dé dap tmg nhu
cau thiét yéu ctia nguoi khong séng chung v6i minh; mic du phap luat khéng quy
dinh cu thé nhung c6 thé hiéu nhu cau thiét yéu cta con ngudi gdm an udng, hoc tap
va sinh hoat. Mirc cip dudng dugc x4c dinh cin ctr vao nhu cau thiét yéu cta nguoi
duoc cip dudng nhung ciing phai pht hop v6i muc thu nhap, kha ning thyc té cua
ngudi c¢6 nghia vu cip dudng.

Trong vu an ndy, nguyén don dua ra yéu cau va cung cap thong tin vé cac
khoan chi phi hang thang cho cac con chung ngoai hoc phi, tién an, chi phi sinh hoat
con ¢6 hoc phi cac 16p hoc thém tai trung tim va gia su tai nha, tong chi phi cho ca
02 con mdi thang khoang 30.000.000 dong. Mic du cac khoan chi phi ma ba H néu

4



ra déu 1a phi ton nudi con nhung murc cap dudng H1 dong xét xtr chi xem xét dua
trén cac nhu cau thiét yéu ctia nguoi duge cap dudng.

Ngudi ¢6 nghia vu cap dudng 1a ong Cao Vin D c6 thu nhap hang thang 6n
dinh 1a 12.440.000 dong. Ngoai ra, ba H cung cip thong tin va 6ng D ciing thira nhin
viéc sau khi phén chia tai san chung, 6ng D sir dung tién dé tao thém duogc ngudn thu
nhép 12 tién cho thué phong tro hang thang. Ngoai tién cap dudng, ngudn thu nhap
ctia ngudi c6 nghia vu cdp dudng trude tién ciing phai nhim dap tmg nhu cu cua
chinh nguoi do.

Tham khéo quy dinh cta phap luat vé murc luong t6i thiéu ving trén dia ban
cac quan ctia Thanh phd H6 Chi Minh nam 2020 1a 4.420.000 déng; mic du modi
cong viéc tao murc thu nhap khac nhau nhung quy dinh nay c6 thé xem la muc thu
nhap t6i thiéu du dé dap tmg nhu cu chi tiéu hang thing cta ngudi lao dong phu
hop vé6i diéu kién kinh té, xa hoi cuia timg khu vue.

Trong vu 4n nay, nguyén don yéu cau mirc cap dudng dbi voi mdi con chung
hang thang s6 tién 5.000.000 dong nhung bi don chi dong ¥ cap dudng mic 3.000.000
dong. Dbi chiéu quy dinh ctia phap ludt va voi nhimg nhan dinh néu trén, mutc cip
dudng ma phia bi don dua ra va dugc Toa 4n cap so tham ghi nhén 1a da phu hop voi
hoan canh sbng hién tai cia cac con chung, phtt hop véi nhu cau thiét yéu ctia cac con
va muc thu nhap, diéu kién thyuc té cia ngudi 6 nghia vu cap dudng.

[3] Vé phuong thic cip dudng: Theo quy dinh tai Piéu 54 cua Luat Hén nhan
va gia dinh ndm 2000, nay 1a Diéu 117 ctia Luat Hon nhan va gia dinh nim 2014,
viée cap dudng c6 thé duoc thyuc hién dinh ky hang thang, hang quy, ntra ndm, hang
nam hodc mot 1an. Cac bén c6 thé thoa thuan phuong thirc cip dudng, néu khong
thoa thuan dugc thi yéu cau Toa an giai quyét. Ap dung noi dung huéng dan quy
dinh nay tai Nghi quyét 02/2000/NQ-HDTP ngiy 23 thang 12 nam 2000, cic bén
khong thoa thudn dugc phuong thic cip dudng thi Toa 4n quyét dinh phuong thirc
cap dudng dinh ky hang thang. Do d6, yéu cau cip dudng mot lan cua nguyén don 13
khong ¢ co s¢ dé xem xét chdp nhan. Can giit nguyén quyét dinh ctia ban an so
tham nhu dé nghi cia dai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh
tham gia phién toa.

[4] Nhitng phan quyét dinh khac ctia ban an so tham khong c6 khang co,
khong bi Vién kiém sat khang nghi d phat sinh hiéu luc phap luat ké tir ngay
hét thoi han khang céo, khang nghi.

[5] V& an phi dan su phuc tham: Yéu cau khang cao khong dugc chap nhan
nhung ngudi khang cdo 1a nguyén don khoi kién yéu cau cap dudng cho nguoi
chua thanh nién thudc truong hop duoc mién ndp tién an phi nén ba H khong
phai chiu 4n phi dan sy phuc tham.

Vi cac € trén,

QUYET PINH:



- Can ¢ Khoan 1 Diéu 148, Khoan 1 Diéu 308 cta Bo luat TH tung dan sy;

- Ap dung Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang 12 nim
2016 cua Uy ban Thuong vu Quéc hoi khoa 14 quy dinh vé mirc thu, mién,
giam, thu, ndp, quan ly va st dung an phi va 1€ phi Toa an;

- Ap dung Luéat Thi hanh an dan su;

I. Chap nhan don khang cdo hop 1é cta nguyén don ba Nguyén Thi Long H
vi lam trong thoi han luat dinh.

II. Khong chip nhan yéu cau khang cdo cta nguyén don, giit nguyén quyét
dinh cua Ban an hon nhan va gia dinh sb 756/2020/HNGD-ST ngay 10 thang 8
nam 2020 cta Tda 4n nhan dan quan Q (nay la Toa an nhan dan thanh phé Q),
Thanh ph H6 Chi Minh nhu sau:

1. Chép nhan mét phan yéu cau khoi kién ciia nguyén don ba Nguyén Thi
Long H: Budc 6ng Cao Vian D cap dudng s tién 3.000.000 (Ba triéu) dong moi
thang cho mdi con chung 1a tré Cao Nguyén Hoang N, sinh ngay 14 thang 4 nim
2003, gidi tinh: Nam va Cao Ngoc Bao C, sinh ngay 14 thang 6 nam 2011, gioi
tinh: Nit, bat dau thuc hién tir thang 9 ndm 2020 dén khi cac con chung lan luot
tron 18 tudi hodc khi nghia vu cip dudng cham dut theo quy dinh ctia phap luat.

Ké tir ngay ban an c6 hiéu luc phap luat va khi c6 don yéu cau thi hanh én,
néu ngudi phai thi hanh an khong thi hanh hodc thi hanh khéng day du khoan
tién cap dudng néu trén thi hang thang con phai chiu thém khoan tién 1ai theo
muc 13i suét quy dinh tai Khoan 1 Diéu 468 Bo luat Dan sy nam 2015 tuong img
v6i thoi gian va sb tién cham thi hanh.

Khi ¢6 1y do chinh déng, mtrc cAp dudng cé thé thay doi; viéc thay doi mirc
cap dudng do cac bén thoa thuan. Cac bén c6 thé thoa thuan thay doi phuong
thire cAp dudng, tam nging cap dudng trong trudng hop ngudi cd nghia vu cap
dudng 1am vao tinh trang khé khan vé kinh té ma khong c6 kha nang thuc hién
nghia vu cip dudng. Néu khong thoa thuan duoc thi yéu cau Toa an giai quyét.

2. Nhitng phan quyét dinh khac ctia ban 4n so tham khong co khang céo,
khong bi Vién kiém sat khang nghi da phat sinh hiéu luc phap luat ké tir ngay
hét thoi han khang céo, khang nghi.

III. Vé 4n phi dan sy phic thim: Nguyén don ba Nguyén Thi Long H dugc
mién ndp tién an phi phuc tham.

Truong hop ban an, quyét dinh duogc thi hanh theo Piéu 2 Luat Thi hanh an
dan su thi ngudi duoc thi hanh an, ngudi phai thi hanh an ¢6 quyén thoa thuan thi

hanh 4n; quyén yéu cau thi hanh an; ty nguyén thi hanh 4n hodc bi cudng ché thi
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hanh &n theo quy dinh tai cac diéu 6, 7, 7a, 7b va 9 Luat Thi hanh an dan sy, thoi
hi€u thi hanh an dugc 4p dung theo quy dinh tai Piéu 30 Luat Thi hanh 4n dén su.

Ban 4n phuc tham c6 hiéu luc phap luat ngay sau khi tuyén an.

No/i nhén: TM. HOI PONG XET XU PHUC THAM
- TAND Toi cao; A AN _ 5 i e
_TAND Chp cag tai Tp. HCM: THAM PHAN - CHU TOA PHIEN TOA
- VKSND Ciép cao tai Tp. HCM;

- VKSND Tp. HCM;

- TAND thanh phd Q, Tp. HCM;

- Cuc THADS Tp. HCM;

- Chi cuc THADS thanh phé Q, Tp. HCM;

- Cac duong sy (dé thi hanh);

- Luu. (TC: 17b)

Nguyén Vin Tuin



