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V/v tranh chap bdi thuong thiét
hai, trg cap khi cham dut hop dong
lao dong

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Tham phén — Chii toa phién toa:  Ong Nguyén Ngoc Tai
Cdc Tham phdn: Ong Nguyén Tién Diing
Ba Lé Thi Hoang Hoa

- Thw ky phién toa: Ba Tang Thi Hong Thanh, Thu ky Toa an nhan dan
Thanh ph6 H6 Chi Minh.

- Dgi di¢n Vién kiém sit nhin din Thinh pho Ho Chi Minh: Ong
Nguyén Bé Li¢u — Kiém sat vién tham gia phién toa.

Trong cac ngay 16 thang 5 va ngay 02 thang 6 nam 2023 tai tru s0 Toa an
nhan dép Thanh pho H6 Chi Minh xét xtr phtic tham céng khai vu an lao gTC)ng
thu 1y s6 23/2023/TLPT-LD ngay 16 thang 3 nam 2023 v€ viéc “Tranh chap vé
boi thuong thi¢t hai, vé trg cap khi cham dat hop dong lao dong™.

Do ban 4n lao dong so tham so 758/2022/LD-ST ngay 15 thang 9 nim
2022 cua Toa an nhan dan quan Phu Nhuan, Thanh phdé H6 Chi Minh bi khang
cao.

Theo Quyét dinh dwa vu 4n ra xét xir phiic tham s6 1409/2023/QD-PT ngay
30 thang 3 nam 2023, Quyét dinh hoan phién toa s6 5051/2023/Qb-PT ngay 25
thang 4 nam 2023 va Quyét dinh tam ngung phién toa s6 6386/2023/Qb-PT
ngay 16 thang 5 nam 2023 gitra cac duong su:

- Nguyén don: Ong Lam ’Téru} H; Sinh nam 1984; Dia chi: A Chung cu S N,
Phuong A, Quan F, Thanh pho H6 Chi Minh.

NQuoi dai dién hop phdp ciia nguyén don: Ba Tran Thi Kim C; Dia chi lién
hé: A1.101 Chung cu S N, Phuong A, Quan F, Thanh phé H6 Chi Minh (theo
Giay uy quyén ngay 15/4/2023) (c6 mat)

- Bi don: COng ty TNHH T1; Tru s6: S.08 Parkway Villas s6 B H, Phuong
I, Quan P, Thanh ph6 H6 Chi Minh.



Nguoi dai dién hop phdp cua bi don: Ba Phan Thao HI, §inh nam 1997;
Bia, chi: A Qhung cu T, C B, Phuong A, Quan D, Thanh ph6 H6 Chi Minh
(Giay uy quyén ngay 19/4/2023) (c6 mat)

- Nguoi khang cao: Cong ty TNHH T1 — Bi don.
NOI DUNG VU AN:

Theo don khéi kién ngay 03/02/2021 ciia nguyén don éng Lam Tan H Va
loi trinh bay cua nguoi dai dién hop phap cua nguyén don:

Ong H duoc tuyén dung vao lam viée tai Cong ty TNHH T1 (tur day goi tat
la Cong ty T1) ké tir ngay 25/5/2020, sau 02 thang thir viéc ong tiép tuc 1am viéc
chinh thirc tai Cong ty, mirc luwong thoa thudn gitta Cong ty T1 va 6ng H la
51.000.000 d6ng/thang. Sau khi két thic thoi gian thir viée, tir ngay 25/7/2020,
6ng H van lam viéc cho Cong ty nhung Cong ty T1 khong ky Hop ddng lao
dong bang vin ban gidy v4i ong H. Cong ty T1 c6 mua bao hiém sirc khoe cho
6ng H, thoi han 13 1 nam. T ngay 01/12/2020, ong H nghi viéc theo yéu cau
cla cang ty T1. Cong ty T1 d3 gui email “V/v Cham dirt Hop dong lao dong”
va ban gbc “Thoa thuan cham dut Hop dong thtr viée ngay 30/11/2020” cho ong
H ngay 02/12/2020, 1y do “Ngudi lao dong khong hoan thanh tot cong viée dugce
giao theo yéu cdu ctua Cong ty ” nhung khong dwa ra duge ching ¢t chimg minh
viéc 6ng H khong hoan thanh tot cong viéc. Ngoai ra, Cong ty T1 di khong tuan
thu thoi gian bao trude it nhat 30 ngay theo quy dinh cta diém b khoan 2 Diéu
38 B0 luat Lao dong 2012. Do vay, viéc cham dut Hop dong lao dong ciia Cong
ty T1 voi 6ng H 1a don phuong cham diat Hop dong lao dong trai phap luat theo
Piéu 41 Bo luat Lao dong 2012. Do d6 ong yéu cau Cong ty boi thuong cho ong
cac khoang sau:

+ Bbi thuong mot khoan tlen tuong ng véi tién luong trong nhitng ngay
khong bao trude 1a 29 ngay, sb tién: 49.300.000 dong.

+ Tra tién luong trong nhiing ngay khong duoc lam viée la 7 thang 24 ngay
thang (tir 01/12/2020 dén heét 24/7/2021) cong voi 02 thang tién luong theo Hop
dong lao dong, so tién: 499.800.000 dong

Téng cong s6 tién: 549.100.000 dong.

Tai phién toa so tham, dai dién ong H rut yéu cau Cong ty T1 dong BHXH-
BHYT-BHTN cho ong H. Ong H dong y cham dit hop dong lao dong ke tur
ngay 25/7/2021, khong yéu cau Cong ty nhan tr¢ lai lam viéc.

Bi don Cong ty TNHH T1 ¢6 dai dién hop phdp la ba V6 Thi Truc T trinh
bay:

Ong H duoc tuyén dung thir viéc 02 thang bét dau tir ngay 25/05/2020 mic
luong 51.000.000 dong/thang. Sau khi két thic thoi gian thur viée. CQng ty T1co
dé nghi ky két hop dong va tham gia BHXH nhung ong H khong dong y voi ly
do d€ dugc tiép tuc nhan tro cap that nghiép. Dan ching la sau khi ket thic thoi
gian thur viée, cu the la ngay 29/07/2020, 6ng H da chu dong yéu cau khong ky
két hop dong lao dong vdi Cong ty dé tiép tuc hudng trg cap that nghi¢p. Noi
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dung nay duoc ghi nhén tai tin nhan ctia 6ng H cho nhan vién nhan sy cua Cong
ty. Khi @6, ong H cling dugc giai thich va hleu 1& vé viée s& khong duoc tham
gia BHXH va huong cac ché @6 twong ung néu khong ky HDLD. Tuy nhién,
Ong H van dua ra dé nghi nhu v@y va khong c6 bét ky yéu cau nao sau d6 hay
bat ky khiéu nai, ¥ kién nao véi Cong ty vé viéc khong tham gia BHXH, khong
ky két HDLD. Mit khac, trong qua trinh lam viéc, thyuc té 1a 6ng H cong tac va
lam viéc cling nhu nhan lwong tir mot bén thir ba. Nguoi nay 1a Cong ty ddi tac
ctia COng ty T1, 1a nguoi truc tiép chi dao, quan 1y va giam sat cong viée cling
nhu tra lwvong cho 6ng H. Do d6, cin ctr khoan 1 Diéu 3 Bo luat Lao dong nim
2012, 6ng H khong dugc xem la nguoi lao dong ctia Cong ty T1. T cac 1€ trén,
Cong ty T1 khang dinh ong Lam Tan H khong phai 13 nguoi lao dong ctia Cong
ty T1, cdc bén ciing khong ton tai mdi quan hé hop dong lao dong. Vi vay, 6ng
H khong c6 can ctr dé yéu cau Cong ty T1 thuc hién nghia vu do don phuong
cham dut hop dong lao dong trude thoi han. Cong ty T1 khong dong ¥ véi toan
bd yéu cau khoi kién, dé nghi Toa an xem xét, tuyén khong chap nhan don khoi
kién.

Ban dn lao dong so tham s6 758/2022/LP-ST ngay 15 thang 9 nam 2022
ciia Toa dn nhan dan qudn Phii Nhudn, Thanh phé Ho Chi Minh da xir:

Can ctr Diéu 22, Piéu 27, Piéu 38 va Piéu 42 Bo luat Lao dong nam 2012;
khoan 4 Piéu 7 Nghi dinh 44/2003/ND-CP ngay 09/5/2003 ctia Chinh phii; Luat
thi hanh an dan sy nam 2008 (da duogc sta ddi, bd sung ndm 2014); khoan 2
Piéu 26 Nghi quyét 326/2016/UBTVQH14 ngay 30 thang 12 nim 2016 vé 4n
phi, 1€ phi Toa an.

1. Chap nhan yéu cau khai kién cua 6ng Lam Tan H. Tuyén b Cong ty
TNHH T1 don phuong cham dit hop dong lao dong dbi v6i 6ng Lam Tan H 13
trai phap luat.

2. Bugc Cong ty TNHH T1 tra cho 6ng Lam Téan H 549.100.000 dong. Hop
dong lao dong gitra 6ng Lam Tan H va Cong ty TNHH T1 cham dut ké tir ngay
25 thang 7 nam 2021. Thi hanh mét 1an ngay khi ban an c6 hiéu luc phap luat.

Ké tir ngdy c6 don yéu cau thi hanh an cua nguoi duge thi hanh an cho dén
khi thi hanh xong tat ca cac khoan tién, hang thang bén phai thi hanh 4 an con phai
chiu khoan tién 13i ctia s tién con phai thi hanh 4n theo murc 14i suat quy dinh
tai khoan 2 Diéu 357 B6 luat Dan sy nam 2015.

3. Dinh chi giai quyét yéu cau khoi kién clia ong Lam Tén H vé viée: Yéu
cau Cong ty TNHH T1 dong Bao hiém xa hoi; Bao hiém y t¢; Bao hiém that
nghiép.

4 An phi lao déng so tham: Cong ty TNHH T1 phai ndp an phi 14.982.000
dong.

Ngoai ra an so thAm con tuyén vé quyén khang céo va quy dinh vé thi hanh
an cho cac bén duong su.



Ngay 26/9/2022 bi don ndp don khang céo toan bo ban 4n so tham véi de
nghi Toa an cap phic tham stra ban an so tham, khong chap nhan yéu cau khéi
kién ctia nguyén don.

Tai phién toa phiic tham:

Nguoi khang cao, bi don Cong ty TNHH T1 co dai dién hop phdp la ba
Phan Thao HI trinh bay:

Thoéng qua qué trinh tiép can, nghién ciru hd so va dién bién tai phan xét
hoi tai phién toa ngay 16/5/2023, bi don trinh bay: Th nhét, cin ctr dé Nguyén
don khoi kién vu an 13 B thoa thuan chdm dut Hop dong duge giri dén tir Bi don,
Thir hai, Nguyén don sau khi duoc yéu cau ban giao thiét bi lam viéc di tu
nguyén ban giao va khong bi ép budc, cudng ché tir Bi don. Bén canh do, tai
muc sb 3 & trang 4 Ban an so tham nhén dinh “Cén c bang thda thuan chim dut
Hop dong thir viée do dai dién Cong ty T1 dong dau xac nhan ngay 30/11/2020,
cham dit Hop dong lao dong vaéi ong H” va tir d6 két luan rang Bi don da don
phuong chdm dut Hop dong trai ludt 13 khong co co so, boi 18 ca tén goi va ndi
dung cua van ban nay thé hién minh thi rang day 1a thoa thuan dén tir hai phia va
chi phat sinh hiéu luc khi c¢6 x4c nhan cia ca hai bén, ban chat ctia van ban nay
khong phai Thong bao don phuong cham dut Hop dong lao dong ma chi nham
muc dich két thic qua trinh thuong luong vé viéc cham dat Hop dong véi Ong
H. Néi1 cach khac, cho du théa thuian nay dugc xac nhan boi Cong ty, néu 6ng H
khong ddng ¥ ky vao thoa thudn thi vin ban s& khong c6 hiéu luc, khac véi
Thong béo hodc Quyét dinh s& c6 hiéu luc theo ¥ chi don phuong ctia cha thé
ban hanh. Bi don khéng c6 hanh vi don phuong chiam dit hop dong lao dong
v6i nguyén don. Do ban 4n so thim chua xem xét toan dién, day du cac chung
ctr va cac quy dinh cua phap luat ap dung trong vu an, gay anh huong dén quyén
va loi ich hop phép cia bi don, dé nghi Hoi dong xét xtr chdp nhan khang cao
ctia bi don, stra ban 4n so tham theo huéng khong chap nhan cac yéu cau khoi
kién ctia nguyén don.

Bi don cung cap tai liéu chimg ctr 1 “ndi dung tin nhan trao doi gitra 6ng H
va ba Nguyén H2 (nhan vién Phong t6 chitc nhan su cta Cong ty) (ndp tai phién
toa phic tham ngay 16/5/2023) dé chirng minh cho 10i trinh bay cta bi don tai
Cép so tham. Bi don xé4c dinh trong qué trinh 6ng H 1am viéc tai Cong ty T1, do
ong H dé nghi khong ky hop dong lao dong dé ong H nhan tro cap that nghiép
nén Cong ty khong c6 dang ky ké khai nop BHXH, BHYT, BHTN cho 6ng H,
ddng thdi Cong ty chua trich ndp cling nhu ndp thué thu nhép ca nhan d6i véi
khoan thu nhép tir lwong cua 6ng H.

Nguyén don éng Lam Tan H c6 ba Trdan Thi Kim C dai dién trinh bay:

Do Céng ty T1 don phuong chdm dut Hop df)ng lao dong véi 6ng H trai
phap luét theo Diéu 41 B9 luat Lao dong 2012 nén Cap so tham tuyén chap nhén
cac yéu cau khoi kién cta nguyén don 13 ¢ can cir. Viéc Cong ty T1 cho rang
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giita hai bén khong ton tai mbi quan hé hop dong lao dong, ong Lam Tan H
khong phai la nguoi lao dong ctia Cong ty T1, nén khang cdo 1a khong c6 can
ctr. D& nghi Hoi ddng xét xir khong chap nhan khang cdo cta bi don, giit nguyén
ban 4an lao dong so tham.

Nguyén don xac nhan tai liéu ching cr 1a “ndi dung tin nhén trao ddi giira
6ng H va ba H2 (nhan vién Phong t6 chirc nhan sy ctia Cong ty) do bi don ndp
tai phién toa phic thim ngay 16/5/2023 1a ding n6i dung cac bén thoa thuan
trén tin nhan giira ong Lam Tan Hvaba N guyén H2, phong nhan sy Cong ty T1.
Nguyén don cho rang, theo ndi dung tin nhin thé hién viéc khong ky hop dong
lao dong 1a do Cong ty T1 dé nghi chir khong phai 14 do 6ng H d& nghi. Tai Bién
ban hoa gidi ngay 19/4/2023, bi don cling da thtra nhan gitra hai bén c6 quan hé
lao dong nén bi don méi dua ra dé nghi hoa giai bdi thuong cho nguyén don sd
tién 300.000.000 dong nhung lic d6 nguyén don khong dong ¥. Theo tai liéu
Thoéa thuan cham dit hop dong thir viée (do bi don ky tén dong dau trudce, dua
cho nguyén don) thi 1y do cham duat hop dong thir viéc 1a do nguoi lao dong
khéng hoan thanh tbt cong viée duge giao theo yéu cau ctia Cong ty. Nhung
Cong ty khong cung cap dugc chimg ctr dé chimg minh cho viéc khong hoan
thanh nhiém vu cta nguyén don. Khi chdm dit hop dong, Cong ty cé tra trg cap
thoi viée la mot thang luong. Hanh vi cua Cong ty 1a don phuong cham dut hop
dong lao dong trai phap luat dé nghi Hoi dong xét xir a4p dung an 1& sd
20/2018/AL dé xét xir vu an, xac dinh giita hai bén di xac 1ap quan hé lao dong
1a hop dong lao dong co6 thoi han 1a 12 thang.

Nguyén don xac dinh tai ni dung Don khoi kién ngay 03/02/2021, nguyén
don co yéu cau vé viéc “yéu cau COng ty T1 phai thanh toan cho nguyén don sb
tién BHXH, BHYT, BHTN do phia doanh nghiép c6 trach nhiém phai déng cho
nguoi lao dong nhung da khong dong tir thang 8/2020 tam tinh dén thang
01/2021 (gom 6 thang) 1a 40.461.942 dong”. Nguyén don xac dinh tai Bién ban
hoa giai ngay 27/4/2022, nguyén don co trinh bay yéu cau vé viéc “Yéu cau
Cong ty TNHH T1 dong Béo hiém x4 hoi; Bao hiém y té; Bao hiém that nghiép”
va di rat yéu cau tai phién toa so tham. Viéc Cap so thém dinh chi giai quyét
yéu cau ndy 1a dung véi ¥ chi cia nguyén don. Nguyén don xac dinh ban dau do
nham 14n va nguyén don khong hiéu 18 quy dinh vé BHXH nén méi yéu cau
thanh toan cho nguyén don nhu don khai kién, sau khi tim hiéu nén nguyén don
da diéu chinh thay d6i yéu cau nay cho chinh x4c véi quy dinh cta phap luit.
Hai yéu cau néi trén 1a mot, do nguyén don nham 14an va hiéu sai quy dinh cua
phap luat nén nguyén don khong co tranh chap hay khiéu nai gi. Nguyén don da
nhan tro cap that nghiép dén thang 11/2020.

Bai dién Vién kiém sdt nhdn dan Thanh pho Ho Chi Minh phdt biéu y kién:

V& hinh thtrc: Pon khang céo cua bi don nam trong han luat dinh nén duoc
chap nhan hop 18. Viéc tuan theo phap luat t tung trong qua trinh giai quyét vu
an ctia Tham phan; Hoi dong xét xir; viéc chap hanh phap luat ciia nhiing nguoi
tham gia t6 tung trong giai doan xét xtr phiic tham ké tir khi thu 1y vu an cho dén
truge thoi diém nghi an ding theo quy dinh cta B luat T tung dan su.



Vé ndi dung, sau khi phén tich nhiing tinh tiét c6 lién quan dén vu an, tai
liéu 1a ndi dung tin nhin giita 6ng Lam Tan H va ba Nguyén H2, phu trach nhan
su Cong ty T1 dugc cac bén duong su xac nhan tai phién toa, trén co s B0 luat
Lao dong, Luat bao hiém xa hdi, Luat viéc 1am, xét théy: Cép so tham xét xur
thiéu thu thap chung cur dé 1am 13 cac tinh tiét lién quan dén qua trinh thoa
thuan, giao két va thuc hién hop ddng lao dong, nguyén don va bi don xac dinh
khong ky hop dong lao dong dé nguyén don tiép tuc hudng trg cap thit nghiép
sau khi da co6 viéc lam méi. Viéc nay da vi pham quy dinh tai Piéu 52 Luat viéc
lam, 1am anh huong dén loi ich cta nha nudc, Cap so tham khong dua co quan
bao hiém x4 hoi vao tham gia t6 tung c6 vi pham té tung. Nguyén don, bi don
khong ky hop dong lao dong, khong ké khai dang ky BHXH, BHYT, BHTN
theo quy dinh, da vi pham quy dinh vé bao hiém xa hoi. Cap so tham chip nhan
c4c yéu cau khai kién ciia nguyén don 1a khong dung quy dinh.

Vién kiém sat nhan dan Thanh phé Ho Chi Minh dé nghi chap nhan khang
cdo cua bi don, hiy ban an so tham, giao ho so vé Toa an nhan dan quan Phu
Nhuéan dé xét xtr lai theo thu tuc so tham.

NHAN PINH CUA TOA AN:
[1] Vé td tung:

[1.1] Khang cao cua nguyén don nam trong han luat dinh phu hop khoan 1
Piéu 273 B9 luat t6 tung dan sy nim 2015 nén dugc chap nhan.

[1.2] Cép so tham ap dung cac quy dinh ctua Bo luat t6 tung dan sy nhung
khong ghi 16 Piéu luat a4p dung trong phan nhan dinh va quyét dinh cua ban an
so tham, khong xac dinh quan h¢ phap luat tranh chap va thim quyen giai quyét
vu 4n 1a co thiéu sot, dé nghi Cap so tham can rat kinh nghiém va khéac phuyc.

Céan ctr quy dinh tai dlem’a khoan 1 Piéu 32 B(_) luat to tung dan su xac
dinh quan h¢ phap luat tranh chap vé don phuong cham dit hop dong lao dong

Can cur quy dinh tai diém ¢ khoan 1 Piéu 35, diém a khoan 1 DPiéu 39 Bo
luat t6 tung déan su, do bi don c6 tru sé tai quin P nén xac dinh Toa 4n nhéan dan
quan Phu Nhuan, Thanh phé Ho Chi Minh thy 1y va giai quyét vu an 1a dung
tham quyén.

[1.3] Qua trinh giai quyét vu an tai Cap so tham, 10i khai ctia nguyén don
va bi don c6 mau thuan véi nhau nhung Cap so tham khong 1am rd 16i khai cia
cac bén duong su, khong yéu cau duong sy ndp tai liéu ching cit dé ching
minh, khong cho céc bén ddi chit dé 1am rd méau thudn trong qua trinh chuan bj
xét xtr, dan dén viéc danh gia cac tinh tiét, cac tai liéu chimg ct chua chinh Xéc,
thiéu khach quan. Thiéu sot ndy da duoc Cip phiic thim khic phuc va 1am rd
nén khong can thiét phai hiy an theo quy dinh tai khoan 3 Piéu 308, khoan 1
Diéu 310 Bo luat t6 tung dan sy ndm 2015.

[1.4] Dbi v0i noi dung duoc tuyén tai trong phan Quyét dinh cta Ban an
lao dong so tham s6 758/2022/LD-ST ngay 15 thang 9 nam 2022 cua Toa an
nhan dan quan Phua Nhuan vé viéc “3. Pinh chi giai quyét yéu cau khéi ki¢n cua
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6ng Lam Tan H vé viéc: Yéu cau Cong ty TNHH T1 dong Bao hiém x4 hoi; Bao
hiém y té; Bao hiém that nghiép”. Thong qua viéc xét hoi tham tra tai phién toa
phuc tham, nguyén don xac dinh trong qué trinh chudn bi xét xtr so tham, khi
cung cép 16i khai (ban tu khai) va trinh bay kién tai cac phién hop hoa giai,
nguyén don khong c6 trinh bay viéc minh yéu cau Toa an giai quyét d6i voi
“yéu cdu COng ty T1 phai thanh toan cho nguyén don sb tién BHXH, BHYT,
BHTN do phia doanh nghiép c6 trach nhi€ém phai dong cho nguoi lao dong
nhung di khong dong tir thang 8/2020 tam tinh dén thang 01/2021 (gdm 6
thang) 12 40.461.942 ddng” nhu thé hién tai ndi dung Pon khoi kién ngay
03/02/2021 va Thong bao vé viéc thu Iy vu an s6 0223/2021/TB-TLVA ngay
31/3/2021 cta Toa &n nhan dan quan Phu Nhuan. Nguyén don x4c dinh tai Bién
ban hoa giai ngay 27/4/2022, nguyén don c6 trinh bay yéu cau vé viéc “Yéu cau
Cong ty TNHH T1 dong Béo hiém x4 hoi; Bao hiém y t&; Bao hiém thét nghiép”
voi ly do nguyén don da nham 14n, khong hiéu 16 quy dinh vé BHXH nén moi
yéu cau thanh toan cho nguyén don nhu don khoi kién nén da thay ddi yéu cau
cho chinh xac, hai yeu cau nay 1a mét. Theo cac tai liéu chimg ctr 6 trong hé so
vu an, Ciap so thAm khong c6 ghi nhan vé viéc nguyén don c6 sy thay d01 yéu
cau khoi kién so véi yéu cau Cong ty T1 phai thanh toan cho nguyén don s6 tién
BHXH, BHYT, BHTN nhu dé khoi kién ban dau 1a co thiéu sot. Do nguyén don
thira nhan viéc thay d6i yéu cau trong qua trinh khoi kién va xac dinh tai phién
tdoa so tham, nguyén don da rat yéu cau vé viéc “Yéu cau Cong ty TNHH T1
dong Bao hiém x4 hoi; Bao hiém y té; Bao hlem that nghi¢p” va khong co6 tranh
chap hay y kién gi vé viéc dinh chi giai quyét yéu cau nay, khong c6 tranh chap
khiéu nai d6i véi yéu cau khoi kién vé BHXH nhu dé khoi kién ban dau, nguyén
don khong co khang cao vé viéc nay nén Hoi dong xét xu phuc tham khong xem
xet. Ngoai ra, Cép so tham c6 nhan dinh vé viéc yéu cau Cong ty T1 nhan 6ng
Lam Tan H tro lai lam viéc nhung khong dinh chi giai quyet yéu cau khai kién
nay cua 6ng Lam Tan H 14 c6 thiéu sot nén Cap phuc tham bd sung ndi dung nay
trong quyet dinh cua ban an phiic thim. Cap so tham can rat kinh nghiém khi
gidi quyet cac trudng hop thay doi, bo sung, rat yéu cau trong qué trinh giai
quyet vu an.

[1.5] Dbi véi dé nghi hay ban an so tham cua Vién kiém sat nhan dan
Thanh phd H6 Chi Minh do Cap so tham khong dua Co quan bao hiém xd hoi
c6 tham quyén (noi ngudi lao dong da nhan tro cap that nghiép) tham gia t6 tung
1a vi pham nghiém trong thu tuc t6 tung 14 c6 co so. Tuy nhién Hoi dong xét xur
nhan thdy: Cin ctt quy dinh tai khoan 1 Piéu 5 Bo luat td tung dan sy nam 2015

thi “Duong su co quyén quyét dinh viéc khoi kién, yéu cau Toa an co tham
quyén giai quyét vu viéc dan sy. Toa an chi thu ly giai quyet vu viéc dan su khi
c6 don khoi kién, don yéu cau cua duong sy va chi giai quyet trong pham vi don
khoi kién, don yéu cau d6”. Do duong sy khong c6 yéu cau giai quyét xur 1y doi
v6i s0 tién tro cap that nghiép ma nguyén don da nhan sau khi di c6 viée lam
nén Cap so tham khong dua Co quan bao hiém xi hoi vao tham gia to tung la
dung quy dinh. Viéc phat hién hanh vi vi pham phap luat vé BHXH, vé thué thu



nhép ca nhén trong qua trinh giai quyét vu an s& duoc Hoi dong xet xur gui ban
an, kién nghi dén Co quan bao hiém xa héi, Co quan thué c6 tham quyén.

[1.6] Qu4 trinh giai quyét vu an, Cap so tham thiéu kiém tra cdc quy dinh
ctia phap luat nén khong phat hién hanh vi vi pham phap luat vé BHXH, BHTN
d6i véi truong hop “Nguoi lao dong 1a ong Lam Tan H dang hudng trg cp that
nghiép, khi tim kiém va c6 viée lam mdi, da thue hién xong giai doan thur viéc
tai Cong ty T1 (ngudi str dung lao dong moi) nhung thoa thuin khong ky két
hop dong lao dong theo quy dinh dé tiép tuc hudng tro cap that nghiép va khong
dong BHXH bt budc dbi v6i hop dong lao dong mai”.

Tai Cap phuc thim, qua ddi chiéu cac quy dinh cua phap luat tai:
- Piéu 186 Bo luét Lao dong nam 2012,

- Khoan 1 Diéu 4 Nghi dir}h 44/2013/ND-CP huong gl?ln B,C) luat Lao dong
Vév trach ,nhi’ém tham gia bao hi€ém xa hoi bat budc, bao hiém that nghi€p va bao
hiém y t€ bat budc ctia nguoi st dung lao dong va nguoi lao dong,

- Khoan 3 Diéu 53 Luat viéc 1am nam 2014: “Nguoi dang huong tro cap
that nghiép bi cham dut huong trg cap that nghiép trong cac truong hop sau day:
...b) Tim duogc viéc lam;...”;

- Khoén 9 Diéu 1 Nghi dinh 61/2020/ND-CP sita doi, bo sung mét s6 dicu
cua Nghi dinh s6 28/2015/ND-CP quy dinh chi tiét thi hanh mot s6 diéu
cua Luat Viéc lam (2013) veé Bao hiém that nghi¢p

Trong trudng hop niy nguoi lao dong di khong thong bao dén C1 vé viée
minh di tim duoc viéc 1am theo quy dinh cua phap luat vé Bao hiém that nghiép
dé chdm dut huong tro cip that nghiép. Pong thoi nguoi lao dong va ngudi sir
dung lao dong khong giao két hop dong lao dong dé ngudi st dung lao dong ké
khai dang ky BHXH, BHYT, BHTN 1én co quan bao hiém x& héi nham, khong
thuc hién nghia vy dong BHXH, BHYT, BHTN bit budc theo quy dinh ciia Bo
luat Lao dong va Luat bao hiém xa hoi. Pay 1a hanh vi vi pham phap luat.

Truong hop nguoi lao dong dugce xac dinh la ¢6 viée lam néu trén s€ bi
cham dut huong ché do tro cap that nghiép theo quy dinh Piéu 21 Nghi dinh
28/2015/ND-CP. Chinh vi thé, s tién trg cap that nghiép ma NLD nhén khi da
c¢6 viéc 1am sé& bi truy thu ding theo quy dinh tai Piéu 38 Quyét dinh 595/QP-
BHXH. Hoi df)ng xeét xur phic tham thay réng can kién nghi dén Co quan bao
hiém xa hoi c6 tham quyen dé xtr Iy hanh vi vi pham, truy thu s6 tién tro cap that
nghiép ma ong Lam Tan H da nhan sau khi da co viéc lam va xu ly d6i voi hanh
vi ctia ong Lam Tan H va Cong ty T1 vé viéc khi xac lap quan h¢ lao dong chinh
thire sau thoi gian thu viéc nhung khong giao ket hop dong lao dong dé ngudi
lao dong 6ng Lam Tan H tiép tuc hudng tro cdp that nghiép va ca hai bén 6ng
Lam Tan H va Coéng ty T1 khong dong BHXH, BHYT, BHTN bit budc theo
quy dinh cua phép luat.

Tai phién toa phiic thim Cong ty xac nhén chua nop thué thu nhap ca nhan
d6i voi truong hop ciia ong Lam Téan H tai co quan thué. Hoi dong xét xtr phiic
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tham thay rang can kién nghi Chi cuc thué Quéan P truy thu thué Thu nhap c4
nhan d6i véi thu nhap tu tién lwvong ma 6ng Lam Tan H d3 nhan khi thoa thuan,
xac lap va thuc hién quan hé lao dong vai Cong ty TNHH T1 tir ngay 25/5/2020
dén 30/11/2020 theo dung quy dinh cta phép lut.

[2] Xét yéu cau khang cdo cta bi don, nhan thiy:

[2.1] V& quan hé lao dong, cin ci cac tai liéu ching ctr va 101 trinh bay cia
cac bén duong sy, thé hién:

- Ngay 20/5/2020, Cong nghé W gui email cho 6ng Lam Tan H Thu moi
lam viéc véi ndi dung moi 6ng H lam viéc tai Cong ty voi: thoi gian thir viée 1a
hai thang; Hop ddng lao dong s& dugc ky chinh thirc sau khi két thuc thoi gian
thtr viéc va nhan dugc ban danh gia vé nhan su; Vi tri 1a Lap trinh vién F; Noi
lam viéc 12 Van phong Cong ty ; Mirc lwong thuc nhan (net) 12 51.000.000 dong.

- Hai bén x4ac nhan bat dau 1am viée (tht viéc) 13 ngay 25/5/2020.

[2.2] Loi khai cua bi don tai Ban tu khai, Bién ban phién hop, tai phién toa
so tham ludn thé hién nhat quan mot noi dung: Sau khi két thiic thoi gian thir
viéc, Cong ty T1 ¢6 dé nghi ky ket hop déng va tham gia BHXH nhung ong H
khéng dong y véi Iy do dé dwoc tiép tuc nhan tro cdp that nghiép. Cu thé la ngay
29/07/2020, ong H da chu dong yéu cau khéng ky két hop dong lao dong voi
Cong ty dé tiép tuc huong tro cdp that nghiép. Noi dung nay dwoc ghi nhan tai
tin nhan ciia 6ng H cho nhan vién nhan sw ciia Cong ty. Khi do, éng H ciing
dwoc gidi thich va hiéu ré vé viéc sé khéng dwoc tham gia BHXH va huwong cdc
ché do twong iing néu khong ky HDLD. Tuy nhién, ong H van dwa ra dé nghi
nhir vdy va khong co bat ky yéu cau nao sau dé hay bat ky khiéu nai, y kién nao
véi Cong ty vé viéc khong tham gia BHXH, khong ky két HDLDP.

[2.3] Loi khai cua nguyén don tai phién toa so tham xac nhan viéc khong
giao két hop dong lao dong sau khi két thic thoi gian thar viée 1a do nguyén don
dang huong tro cap that nghiép. Qua xét hoi tai phién toa phuc tham, nguyén
don thira nhan viéc nay va xac nhan nguyén don da nhan trg cip that nghiép dén
thang 11/2020.

[2.4] Can ctr tai liéu chimg cw 13 “ndi dung tin nhan trao doi gitta 6ng H va
ba H2 (nhan vién Phong t6 chirc nhan sy ciia Cong ty) do bi don ndp tai phién
toa phiic tham ngay 16/5/2023 (dugc hai bén ky tén xac nhan noi dung chimg
ctr) d dugc tham tra tai phién toa phiic thim ngay 16/5/2023, xac dinh:

- Sau khi két thuc thoi gian thtr viée, ngay 27/7/2020, 6ng H hoi ba H2 vé
viéc ong H co6 qua thoi gian thtr viée khong (pass probation) va trude khi dong
bao hiém xa hoi (néu c0) thi bao cho 6ng H biét, ba H2 x4c nhan 6ng H di qua
thir viéc (pass). Theo dé nghi cta nguyén don, hai bén c6 thoa thuan voi nhau
vé viéc hai bén van xac 1ap quan hé lao dong nhung khong ky két hop dong lao
dong, khong khai bao BHXH dé nguyén don tiép tuc hudng trg cap that nghiép
dén thang 12/2020. Cu thé trong ndi dung tin nhan ngay 27/7/2020 c6 doan thé
hién: 6ng H viét “Do anh dang lanh lwong thdt nghiép, a so em lam thii tuc bdo
hiém xd hoi”, ba H2 tra 101 “néu ko c6 j thay déi thi thang 8 déng bhxh cho
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anh”. Sau d6 ong H tra 10i truc tiép d6i voi tin nhan cua ba H2 “néu ko c6 j
thay déi thi thang 8 déng bhxh cho anh” bang ndi dung “Nho em thang 12 ha
doéng. Do Céng ty trudc ddy lam ldu nén con lanh that nghiép dai”. Dién bién
tin nhan di thé hién rd viéc khong khai bao bao hiém xd hot (khong ky hop
ddng lao dong) 1a do 6ng H dé nghi, khong phai do yéu cau cua Cong ty T1. Do
do trinh bay cua nguyén don vé ly do khong ky hop ddng lao dong 1a do Céng
ty T1 yéu cau la khong dung.

- Ngay 23/11/2020, nguyén don éng Lam Tan H c6 trao d6i voi ba Nguyén
H2 phu trach nhan su ciia Cong ty T1 vé viéc nho lam hop dong lao dong, v
kién ba H2 nhén sy 1a OK va khai BHXH lu6n tir thang 12/2020. Nguyén don
c6 hoi vé thoi han hop dong lao dong (hop dong 1an 2), y kién ba H2 nhan su 1a
1 nam, sau do 1a khong thoi han, y kién ong H 1a khong thoi han dé khoi mat
thoi gian ky két hop dong nhiéu lan. Nhu vay, nguoi lao dong da thira nhan
khoang thoi gian lam viéc sau thoi gian thir viéc khong ky hop dong lao dong 1a
hop dong lao dong lan 1 va Hop dong lao dong lan 2 s& duoc ky két tir thang
12/2020. Thuc té hai bén da thuc hién quan hé lao dong theo ding thoéa thuan
ndy, nguoi lao déng d3 lam viéc theo yéu cau cua ngudi st dung lao dong. Thoi
han ctia hgp dong lao dong sau khi thir viéc nay 1a do cac bén thoa thuan. Nhu
vay, thoi diém dugc duge cac bén thoa thuan cham dut viéc thyc hién quan hé
lao dong nhung khong ky két hop dong lao dong dé khéng dong BHXH va
nguoi lao dong dugc tiép tuc hudng tro cap that nghiép tir co quan BHXH 1a
ngay 30/11/2020 va Hop ddng lao dong lan 2 s& duoc ky két dé thyc hién dong
BHXH tir thang 12/2020.

[2.5] Can ctr khoan 6 Diéu 3, khoan 1 Diéu 7 Bo luét Lao dong nam 2012
vé quan hé lao dong, Piéu 15 Bo luat Lao dong nam 2012 vé hop dong lao dong,
xac dinh hai bén da xac lap quan hé lao dong nhung khong giao két hop dong
lao dong. Thoa thuan nay vi pham quy dinh tai khoan 1 Diéu 18 Bo luat Lao
dong nam 2012 vé viéc “Trude khi nhan nguoi lao dong vao 1am viée, nguoi sir
dung lao dong va ngudi lao dong phai truc tiép giao két hop dong lao dong.”
Tuy nhién hai bén da thuc hién xong thdéa thudn nay va hai bén khong c6 tranh
chap gi d6i voi thoa thuan dd duoc hai bén thuc hién xong. Nguoi st dung lao
dong da thanh toan tién luong cho ngudi lao dong dén ngay 30/11/2020.

[2.6] Viéc nguyén don cho rang, sau khi két thuc thoi gian thir viéc, do hai
bén khong giao két hop dong lao dong nén cho rang quan hé hop dong lao dong
gitta hai bén duogc xéac 1ap 1a hop ddng lao dong c6 thoi han mot nim (tir ngay
25/7/2020 dén 25/7/2021 1a khong c6 cin ctr boi hai bén di c6 thoa thudn xéac
lap va thyc hién quan hé lao dong nhung khong giao két hop dong lao dong cho
dén ngay 30/11/2020 nhu di nhan dinh néu trén.

[2.7] Can cr quy dinh tai khoan 1 Diéu 36 Bo luat Lao dong nam 2012,
hop dong lao dong chdm dut khi hét thoi han hop dong. Ké tir sau ngiy
30/11/2020, 6ng Lam Tan H khong con lam viée tai Cong ty T1. Do d6, viéc
Ccong ty T1 chdm dut quan hé lao dong véi ong Lam Tan H vao ngay
30/11/2020 la dang quy dinh ctua phap luat.
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[2.8] Ngoai ra, tai liéu “Thoa thuan chim dut Hop déng thr viéc ngay
30/11/2020” ma Cong ty T1 gui cho 6ng Lam Tan H thé hién dé nghj thoa thuan
tra thém cho 6ng H 1 thang tién lwong va 1y do chdm dut 1a do 6ng H khéng
hoan thanh tbt cong viéc dugc giao. Pay la théa thuan dugc dua ra tir phia bi
don duoc giri dén nguyén don, chi c6 chit ky va dong dau tir phia bi don, khong
c6 chit ky ctia nguyén don nén khong du diéu kién dé hai bén xac lap thoa thuin
khi chdm dat hop ddng. Nguyén don sau khi nhan dé nghi ndy da ban giao cong
viéc cta minh lai cho bi don. Pay khong phai ching cir thé hién hanh vi don
phuong cham dut hop dong lao dong.

[2.9] Xét de nghi ap dung An 1§ s6 20/2018/AL ctia nguyén don tai phién
toa phuc tham:

Nhén thay sau khi két thic thoi gian thir viéc, ngudi lao dong va ngudi st
dung lao dong c6 thoa thuan tiép tuc thuc hién quan hé lao dong (viée lam c6 tra
luong) nhung khong giao két hop dong lao dong trong mot thoi han dé ngudi lao
dong tiép tuc hudng tro cip that nghiép sau khi tim dugc viée 1am mdi..

Truong hop nay khong thudc truong hop dugc quy dinh tai An 18 s6
20/2018/AL nén Hoi dong xét xur khong chap nhan ap dung An 1€ 20/2018/AL
theo nhu dé nghi cia nguyén don.

[2.10] Do Cong ty T1 cham dut hop dong lao dong véi ong Lam Tan H 1a
dung phap luat, nguyén don ong Lam Tan H khoi kién khong ¢6 can ctr nén Hoi
ddng xét xir chdp nhan khang céo cta bi don, stra 4n so tham, khong chap nhan
cac yéu céu khai kién ciia nguyén don vé viéc: bdi thuong mot khoan tién tuong
tmg voi tién luwong trong nhiing ngay khong bao trude 1a 29 ngay, so tién:
49.300.000 ddng; tra tién luong trong nhimg ngay khong dugc lam viée la 7
thang 24 ngay thang (tir 01/12/2020 den hét 24/7/2021) cong voi 02 thang tlen
luong theo Hop dong lao dong, sb tién: 499.800.000 dong. Tong cong sb tién:
549.100.000 dong.

[3] Vé an phi lao dong so thaim: do stra 4n so tham, yéu cau cua nguyén
don khong chap nhan nén phai chiu 4n phi so tham, tuy nhién nguyén don 1a
nguoi lao dong thudc trudng hop duoc mién an phi so tham theo quy dinh tai
Diéu 12, Piéu 26 Nghi quyét sé 326/2016/UBTVQH14 ngay 30/12/2016 nén
khong phai chiu an phi lao dong so tham.

[4] V& an phi lao dong phtc tham: do khang cao duoc chap nhan nén ngudi
khang cao khong phai chiu an phi lao dong phuc tham theo quy dinh tai Piéu 29
Nghi quyét sb 326/2016/UBTVQH14 ngay 30/12/2016. Hoan lai cho bi don 5O
tién tam Gng 4n phi phtic tham da tam ndp.

Vi cac lé trén;
QUYET PINH:

Cén cr vao diém a khoan 1 Dicu 32, diém ¢ khoan 1 Diéu 35, diém a khoan
1 Bidu 39, khodn 1 Piéu 273, khoan 2 Diéu 308, khoan 2 Diéu 309 ciia Bo luat
to tung dan sy ndm 2015;
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Can ctr Piéu 15, Piéu 16, Piéu 17, Piéu 18, Diéu 22, khoan 1 Piéu 36,
Diéu 186 Bo luat Lao dong nim 2012; Khoan 1 Diéu 4 Nghi dinh 44/2013/ND-
CP cua Chinh phu; Khoan 3 Diéu 53 Luat viéc 1am nam 2014; Khoan 9 Diéu 1
Nghi dinh 61/2020/ND-CP sira ddi, bd sung mot s6 diéu cua Nghi dinh sd
28/2015/ND-CP quy dinh chi tiét thi hanh mot sd diéu cua Luat Viéc lam
(2013) vé Bao hiém that nghiép; Luat thi hanh 4n dan sy nim 2008 (d3 duoc stra
d6i, bd sung nam 2014); khoan 2 Piéu 26 Nghi quyét 326/2016/UBTVQH14
ngay 30 thang 12 nam 2016 vé 4n phi, 1 phi Toa 4n.

[1] Chép nhan khang céo cua bi don, Cong ty TNHH T1, stra ban é4n lao
dong so tham s6 758/2022/LD-ST ngay 15 thang 9 nam 2022 cua Toa an nhan
dan quan Phua Nhuan, Thanh ph6é H6 Chi Minh.

[2] X4c dinh Hop ddng lao dong gilta ong Lam Tan H va Cong ty TNHH
T1 cham dat ké tir ngay 30 thang 11 nim 2020 va Cong ty TNHH T1 don
phuong cham dit hop dong lao dong ddi voi 6ng Lam Tan H 1 dung phap luat.
Khong chap nhan yéu cau khoi kién ctua ong Lam Tan H vé viéc:

- Boi thudng mot khoan tié‘n tuong ng voi tién lwong trong nhitng ngay
khong bao trudce 1a 29 ngay, so6 tién: 49.300.000 dong.

- Tra tién luong trong nhiing ngay khong duoc lam viéc 1a 7 thang 24 ngay
thang (ttr 01/12/2020 dén hét 24/7/2021) cong v4i 02 thang tién luong theo Hop
d6ng lao dong, so tién: 499.800.000 dong

Tong cong sd tién: 549.100.000 dong.

[3] Dinh chi giai quyét yéu cau khoi kién cta 6ng Lam Tan H vé viée: Yéu
cau Cong ty TNHH T1 déng Bao hiém xi hoi; Bao hiém y té; Bao hiém that
nghiép (da duoc 6ng Lam Tan H thay d6i so v6i yéu cau ban dau tai Pon khoi
kién ngay 03 thang 02 nam 2021 1a “yéu cau Cong ty T1 phai thanh toan cho
nguyén don sb tién BHXH, BHYT, BHTN do phia doanh nghiép c6 trach nhiém
phai dong cho nguoi lao dong nhung da khong dong tir thang 8/2020 tam tinh
dén thang 01/2021 (gom 6 thang) 1a 40.461.942 dong”. Pinh chi giai quyét yéu
cau khoi kién ctia 6ng Lam Tan H vé viéc: Yéu cau Cong ty TNHH T1 nhén ong
Lam Tan H tro lai 1am viéc.

[4] Kién nghi dén co quan bao hiém xi hoi co tham quyén (Bao hiém x4
hoi quan P va Bao hiém x3 hoi Thanh phd H) truy thu tién trg cap that nghiép
ma ong Lam Tan H d3 nhan sau khi d3 tim dugc viéc 1am mdi va truy thu
BHXH, BHYT, BHTN va xt Iy d6i v6i hanh vi ciia 6ng Lam Tan H va Cong ty
TNHH T1 vé viéc khi xé4c 1ap quan h¢ lao dong chinh thirc sau thoi gian thur viée
nhung khong giao két hop dong lao dong dé nguoi lao dong 6ng Lam Tan H tiép
tuc hudng trg cip thit nghiép va ca hai bén ong Lam Tan H va Coéng ty T1
khong déng BHXH, BHYT, BHTN bit budc theo diing quy dinh ctia phap luat.

Kién nghi Chi cuc thué Quan P truy thu thué Thu nhap ca nhan déi véi thu
nhap tir tién luong ma 6ng Lam Tan H d4 nhan khi thoa thuan, xac lap va thyuc
hién quan hé lao dong voi Cong ty TNHH T1 tir ngay 25/5/2020 dén 30/11/2020
theo ding quy dinh cta phép luat.
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[5] Ap phi lao dong so tham: 6ng Lam Tan H khéng phai chiu an phi lao
dong so tham.

[6] An phi lao dong phuc thim: Cong ty TNHH T1 khong phai chiu 4n phi
lao dong phuc thim. Hoan lai cho Coéng ty TNHH T1 sé tién 300.000 dong da
tam ndp theo Bién lai thu tién tam ung an phi s AA/2021/0029783 ngay
07/10/2022 cua Chi cuc thi hanh dn dan sy quan Phi Nhuan.

[7] Ban an phuc tham c6 hi¢u luc phap luat ké tir ngay tuyén an.
Noi nhin: , TM. HQI PONG XET XU PHUC THAM
- Toa dn nhén dan t0i cao; THAM PHAN - CHU TQA PHIEN TOA
- Toa an nhan dan cap cao tai Tp.HCM; :
- Vién kiém sat nhan dan cip cao tai
Tp.HCM;
- Vién kiém sat nhan dan TP.HCM;
- Toa an nhan dan quén Phu Nhuan,
TPHCM;
- B4o hiém x4 hoi Thanh phé H6 Chi Minh; N
- Chi cyc thué quan Phu Nhuén; Nguyen Ngoc Tai
- Chi cyc Thi hanh an dan sy quén Phu
Nhuan, TPHCM,;
- Cac duong sy (dé thi hanh);
- Luu hd so vu an.

28.02.2023 11:11
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