TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI PA NANG Doc lap - Tu do - Hanh phic

Ban é4n s6: 127/2017/HC-PT
Ngay 18 thang 8 nam 2017
“V/Iv Kién quyét dinh xir phat vi
pham hanh chinh trong hoat
dong thuong mai”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Hpi dong xét xir phiic tham gom co:

Thdm phan — Chii toa phién toa: Ong Pham Ba Son
Cdc Tham phdn: Ong Lé Tu
Ong Truong Cong Thi
Thu ky phién toa: Ba Pham Thi Thu Ba, Thu ky Toa an nhan dan cép cao tai
Pa Nang.
Pai dién Vién kiém sdt nhdn ddn cdp cao tai Pa Nang: Ong Nguyén Xuin
Thanh, Kiém sat vién tham gia phién toa.
HAm nay, ngay 18 thang 8 nam 2017 tai try s& Toa an nhan dan cép cao tai
Pa Ning, xét xir phtic thim cong khai vu an hanh chinh thu Iy sé: 111/2017/TLPT-
HC ngay 17 thang 5 nam 2017 vé “Kién quyét dinh xir phat vi pham hanh chinh
trong hoat dong thuong mai”. Do ban an hanh chinh so tham sé 06/2017/HC-ST
ngay 12/4/2017 ctia Toa 4n nhan dan tinh Pak Lik bi khang céo. Theo Quyét dinh
dua vy 4n ra xét xir s6 111A/2017/QDXXPT-HC ngay 25 thang 7 nim 2017 giita
cac duong su:
* Ngwoi khéi kién: Ong Tran Quéc Th; dia chi: Nha s6 5XX duong L,
phuong E, thanh phd B, tinh Pak Lik.
- Nguoi dai dién theo uy quyén: Ong Nguyén Vin K; dia chi: Nha sé 20/4
duong V4 Vin Kiét, thanh phd B, tinh Dak Lak. Co mit.
* Nguwoi bi kién: Chu tich Uy ban nhan dan tinh Dak Lik; Dja chi tru sd: S6
09 dudng Lé Duén, thanh phé B, tinh Pak Lak.
Pai dién theo iy quyén: Ong Nguyén Hai N — Chirc vu: Pho chu tich. C6 mat
* Nguwoi c6 quyén loi, nghia vu lién quan: Doi quan 1y thi truong sé XY,
thudc Chi cuc quan 1y thi truong tinh Bak Lak.
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Pai dién theo uy quyén: Ong Nguyén Quédc T — Chirc vu: Doi trudng. Co mit
* Nguoi khang cao: Ngudi khoi kién ong Tran Qudc Th.
NOI DUNG VU AN:

Trong don khoi kién ngay 07/11/2016 va qud trinh t6 tung, nguwoi khoi kién
la dng Tran Quéc Th trinh bay:

Ong cung v6i Nguyén Thé V, Tran Quéc T1 kinh doanh dich vu in 4n -
Photocopy trén dia ban thanh phd B. Dé c6 nguyén liéu phuc vu cho viée in an,
Photocopy, ngay 23/8/2016, dng mua 2000 ram gidy Copypaper 60 A4 véi gia tri
79.200.000d, cia Cong ty TNHH thuong mai- Dich vu- San xuét gidy KH (sau day
goi tac 1a Cong ty gidy KH) Dia chi: s6 33/8/19A duong P, phuong XX, quéan V,
thanh phé H6 Chi Minh; Viéc mua ban gidy gitta ong va Cong ty gidy KH c6 day
da hoa don gia tri gia tang, phiéu xuat kho, bién ban giao nhan hang hoa va cac
gidy to chirng minh gidy duoc nhap khau hop phép.

Sau khi mua gidy, ong thué 6ng Lé Van P van chuyén gidy bang 6 to tur
thanh phd H6 Chi Minh vé thanh phd B. Khi xe 6 to ciia 6ng B véan chuyén giy
dén nga tu tinh Binh Phudc, thi xe 6 t6 bi hu hong, ong P da thué ong Nguyén
Thanh Ng diéu khién xe 6 t6 tai bién s6 47C - 112.95 tiép tuc van chuyén 2000 ram
gidy vé thanh phé B. Do so suat, 6ng D khong giao cho 6ng Ng chtng tir hoa don
2.000 ram gidy khi van chuyén. Ngay 24/8/2016, ong Ng diéu khién xe vao bén xe
phia Nam thanh phd B, boc d& hang hoa, thi bi Poi quan 1y thi truong sd X, thudce
Chi cuc quan 1y thi truong tinh Pak Lak, yéu cau xuét trinh hoa don, ching tir
nguodn goc 2000 ram gidy. Do cac gidy to nay ong P dang giit, nén 6ng va 6ng Ng
chua thé cung cap dugc, Poi quan 1y thi trudng s6 X 1ap bién ban cho rang ong co
hanh vi kinh doanh hang hoéa nhap l4u, nén di tam giit 2000 ram gidy cung voi
phuong tién van chuyén 14 xe 6 to ctia 6ng Ngn.

Ngay 25/8/2016, 6ng di cung cip day du hoéa don, chimg tir lién quan dén
2.000 ram gidy la cia Cong ty gidy KH nhéap khau hop phap nhung Doi quan 1y thi
truong sb X khong xem xét giai quyét.

Ngay 31/8/2016, Chu tich UBND tinh Pak Lik ban hanh quyét dinh so:
2560/Qb-XPVPHC, x1r phat vi pham hanh chinh dbi vai ong béng hinh thirc phat
tién 30.000.000d va tich thu 2.000 ram gidy cta 6ng; Khong ong ¥ véi quyét dinh
xur phat vi pham hanh chinh néu trén, ngay 11/9/2016, 6ng da lam don khiéu nai
dén Chu tich UBND tinh Pak Lak nhung khong duoc giai quyét.

Quyét dinh xtr phat vi pham hanh chinh néu trén 13 trai phap luat, xdm pham

dén quyén va loi ich hop phap ciia 6ng. Vi vy, 6ng khoi kién yéu cau Toa 4n giai
quyét: Hay quyét dinh xir phat vi pham hanh chinh sé: 2560/QB- XPVPHC ngay



31/8/2016 ciia Chu tich UBND tinh Dék Lik; Budc Chu tich UBND tinh Pak Lik
tra lai cho ong 400 thing gidy, hiéu Copy Paper 60 A4 (05 ram/thung).

Qud trinh tham gia té tung, nguoi bi kién la Chii tich UBND tinh Pak Lak
trinh bay:

Vao luc 09 gio 30 ngay 24/8/2016, tai bén xe phia Nam thanh phd B, Doi
quan 1y thi truong sé X, thuéc Chi cuc quan 1y thi truong tinh Pak Lik, tién hanh
kham phuong tién xe 6 to bién sd 47C-112.95 va phat hién dang van chuyén 2.000
ram gidy A4 (400 thing, mdi thung 05 ram), hiéu Copypaper 1a hang nhap khau tir
Indonexia. Tai thoi diém kiém tra, ong Nguyén Thanh Ng 1a 1ai xe, khong xuit
trinh dugc hda don, ching tir chirng minh tinh hop phap ctua hang hda.

Pén khoang 14 gio 30 cing ngay, 6ng Tran Qubc Th 1a chu s¢ hitu s6 hang
hoa néu trén, dén tru so DPoi quan 1y thi truong s6 X va xuat trinh ban Fax héa don
gia tri gia ting s6: 0006907 ngay 24/8/2016 ciia Cong ty gidy KH, dia chi try so tai
thanh phd HO Chi Minh. P6i quan 1y thi truong s6 X, khong chap nhan hoa don
nay, vi khong tuan tha dang theo quy dinh tai khoan 1 Diéu 3 va diém a khoan 1
Piéu 6 Thong tu lién tich sd: 64/2015/TTLT-BTC- BCT-BCA-BQP ngay
08/5/2015 cta lién Bo: Tai chinh, Cong Thuong, Cong an, Qubc phong. Dén 16
gid cung ngdy, Doi quan 1y thi truong sé X 1ap bién ban vi pham hanh chinh sb:
001615/BB-VPHC d6i v6i 6ng Tran Qudc Th vé hanh vi kinh doanh hang hoa
nhap lau, vi pham khoan 1 Diéu 17 Nghi dinh s6: 185/2013/NB-CP ngay
15/11/2013 cua Chinh phu, dugc sua doi, bd sung mot s6 diéu tai Nghi dinh $6:
124/2015/ND-CP ngay 19/11/2015 cua Chinh phu.

Pén 14 gio 30 phut ngay 25/8/2016, 6ng Tran Qudc Th dén tru sd Poi quan
ly thi truong s6 X va xuét trinh hoa don gia tri gia ting sd: 0006907 ngay
23/8/2016 ciia Cong ty gidy KH xuat ban cho 6ng Th.

Hai hoa don gi4 tri gia ting, ma ong Tran Qudc Th xuat trinh cho Poi quan
ly thi truong s6 X, ghi ngay khac nhau, tén hang héa dich vu khac nhau, nham d6i
pho tinh hop phép cta hang héa, cu thé: Ban fax hoa don ngay 24/8/2016, ghi tén
hang héa dich vu: Gidy Copy Paper 60 A4, s6 luong 2.000 ram; Hoa don ngay
23/8/2018, ghi tén hang hoa, dich vu: Gidy Copy Paper 60 A4 (4.103,6kg), s6
lugng 2.000 ram.

Do tang vat vi pham hanh chinh cta 6ng Tran Québc Th, can tich thu co gia
tri 82.000.000d, vuot qua thAm quyén xir phat ctia Poi quan 1y thi truong sé X va
Chi cuc truéng Chi cuc quéan 1y thi truong tinh Dak Lik, nén ngay 29/8/2016, Chi
cuc quan 1y thi truong tinh Pak Lak, di chuyén ho so vi pham hanh chinh cta 6ng
Th, d¢én Chu tich UBND tinh Dak Lik dé xem xét viéc xtr phat.



Sau khi xem xét hd so vi pham hanh chinh caa 6ng Th, ngay 31/8/2016, Chu
tich UBND tinh Pak Lik ban hanh quyét dinh sd: 2560/QD-XPVPHC xir phat vi
pham hanh chinh d6i v6i 6ng Tran Qubc Th, bang hinh thirc xtr phat chinh 14 phat
tién 30.000.000d, dwoc quy dinh tai diém i khoan 1 Diéu 17 Nghi dinh sb:
185/2013/ND-CP ngay 15/11/2013 ctua Chinh phii; Hinh thic xtr phat bd sung:
Tich thu tang vat 1a 400 thung gidy in A4, hiéu Copy Paper ngoai nhap lau, duoc
quy dinh tai diém a khoan 4 Piéu 17 Nghi dinh sb: 185/2013/ND-CP Ngay
11/9/2016, dng Th c6 don khiéu nai ddi véi quyét dinh xir phat vi pham hanh chinh
ctia Chu tich UBND tinh Pk Lik. Sau khi xem xét ndi dung khiéu nai cta ong Th,
ngay 31/10/2016, Chu tich UBND tinh Pak Lik ban hanh quyét dinh sb: 3245/QD-
XPVPHC, stra d6i mot phan quyét dinh sd: 2560/QD-XPVPHC: Khong xir phat
tién ddi v6i ddi voi éng Tran Quéc Th, véi 1y do dd qua thoi han ra quyét dinh xur
phat vi pham hanh chinh d6i v6i 6ng Th, dugc quy dinh tai khoan 1 Diéu 66 Luat
xtr 1y vi pham hanh chinh; Giit nguyén quyét dinh xtr phat bo sung ddi véi 6ng Th
1a tich thu tang vat vi pham hanh chinh, dugc quy dinh tai khoan 2 Diéu 66 Luat
xtr Iy vi pham hanh chinh.

Quyét dinh s6: 2560/QD-XPVPHC ngay 31/8/2016 ctia Chi tich UBND tinh
Pik Lak xir phat vi pham hanh chinh ddi voi 6ng Tran Qudc Th vé viéc: Tich thu
tang vat vi pham hanh chinh, 12 dang véi quy dinh cua phép luat, dé nghi hoi dong
xét XU bac yéu cau khoi kién cua ong Th.

Tai ban an hanh chinh so tham so6 06/2017/HC-ST ngay 12/4/2017, Toa an
nhan dan tink Pak Lak da quyét dinh:

Ap dung: Diém a khoan 2 biéu 193 Luat t6 tung Hanh Chinh; khoan 1 Biéu
3 va diém a khoan 1 Piéu 6 Thong tu lién tich s6: 64/2015/TTLT-BTC-BCT-BCA-
BQP ngay 08/5/2015 caa Bo Tai chinh, Bo Cong thuong, Bo Cong an, Bo Quéc
phong; Diém i khoan 1 Diéu 17 va diém a khoan 4 Diéu 17 Nghi dinh
$6:185/2013/ND-CP ngay 15/11/2013 ctia Chinh Phu; Cac diém b, d khoan 3
Picu38 Luat xir Iy vi pham hanh chinh; Phép lénh vé &n phi, 1& phi Toa an.

Tuyén xur:

1. Bé4c yéu cau khai kién cua dng Tran Qudc Th vé viéc: Hay Quyét dinh xir
phat vi pham hanh chinh s6: 2560/QD-XPVPHC ngay 31/8/2016 cua Chu tich
UBND tinh Dik Lak dbi v&i d6i voi Tran Qudc Th va budc Cha tich UBND tinh
Pik Lk tra lai cho 6ng 400 thing giay, hiéu Copy Paper 60 A4.

Ngoai ra, ban &n hanh chinh so tham con tuyén vé phan an phi va quyén
khang cao, khang nghi theo quy dinh phéap luat.

Ngay 25 thang 4 nam 2017, ngudi khoi kién 6ng Tran Quéc Th c6 don
khang c4o toan bo ban an hanh chinh so tham.
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Tai phién toa hom nay, dai di¢n VKSND cép cao tai Pa Nezmg, dé nghi: Huy
toan bo ban 4n so thAm va chuyén hd so vu 4n cho Toa an cép so tham xét xir lai
vu an do vi pham nghiém trong vé xac dinh nguoi tham gia té tung.

NHAN PINH CUA TOA AN:

Can ctr cac tai liéu, chung cr ¢6 tai hd so vu an da duoc tham tra tai phién
toa; Qua nghe y kién tranh ludn, y kién cua Ki€m sat vién. Ho1 dong xét xur phuc
tham xét thay:

Ban 4n s6 06/2017/HC-ST ngay 12/04/2017 cta TAND tinh Pak Lik:
khong chip nhan yéu ciu khoi kién cta 6ng Tran Quéc Th, vé viée “Huy Quyét
dinh s6 2560/QD-XPVPHC ngay 31/08/2016 ctia Cha tich UBND tinh Pak Lak”.

Xét thay rang: Ngay 24/08/2016 anh Nguyén Thanh Ng diéu khién xe 6 t6
tai 47C-112.95 dang boc d& hang hoa tai bén xe phia Nam thanh phd B, tinh Pak
Lak thi bi Poi quan 1y thi trudng s6 X, thudc Chi cuc quan 1y thi truong tinh Dik
Lak 1ap bién ban thu giit 2.000 ram giay hiéu Copy Paper 60 A4 (400 thung, 05
ram/thung). Tai Quyét dinh sd 2560/QD-XPVPHC ngay 31/08/2016 cta Chi tich
UBND tinh Pik Lik, quyét dinh xir phat vi pham hanh chinh, d6i voi 6ng Tran
Quéc Th, trong d6: Hinh thire xir phat chinh 30.000.000 dong va hinh thirc phat bo
sung: Tich thu tang vat 400 thung gidy in A4 hiéu Copy Paper ngoai nhap (5
ram/thing). Ong Th khiéu nai dén Chu tich UBND tinh Pak Lik. Tai Quyét dinh
s6 3189/QP-UBND ngay 25/10/2016 cua Chu tich UBND tinh Pak Lak: Cong
nhan mot ph?m ndi dung don khiéu nai cua ong Tran Qudc Th, vé xir phat vi pham
hanh chinh qua thoi han quy dinh. Tai Quyét dinh sé 3245/QD-XPVPHC ngay
31/10/2016 ctia Chua tich UBND tinh Pak Lak quyét dinh stra d6i Piéu 1 ctia Quyét
dinh s6 2560/QD-XPVPHC ngay 31/08/2016, nhu sau: Hinh thirc xtr phat chinh
khong xir phat tién; Ly do: qua thoi han xtr phat vi pham hanh chinh dugc quy dinh
tai khoan 1 Piéu 6 Luat xir Iy vi pham hanh chinh; giit nguyén cac quyét dinh khac
ctia Quyét dinh s6 2560/QD-XPVPHC ngay 31/08/2016. Toa an cap so tham xac
dinh cach tinh thdi hiéu theo khoan 2 Diéu 152 ctia Bo luat Dan sy 2005 13 o su
nham 1an. Bai 18, diém b khoan 1 Diéu 6 Luat xtr 1y vi pham hanh chinh néu r&: Vi
pham hanh chinh dang dugc thyc hi¢n thi thot hi¢u duoc tinh tir thoi diém phat
hién hanh vi vi pham. Mat khac, tai khoan 3 Diéu 21 Luat xur 1y vi pham hanh
chinh, quy dinh: Hinh thirc xtr phat bd sung chi duoc ap dung kém theo hinh thirc
XU phat chinh. Déi véi tang vat thu giir 1a gidy photocopy c6 ngudn gdc ngoai nhap
khong thudc danh myc hang hoa cdm nhap, cdm luu hanh. Vi vay, Quyét dinh s6
2560/QD-XPVPHC ngay 31/08/2016 ciia Chu tich UBND tinh Pak Lak, quyét
dinh tich thu tang vat 12 400 thung gidy in A4 hiéu Copy Paper ngoai nhap lau cua
6ng Tran Qudc Th la khéng phi hop quy dinh tai khoan 2 Piéu 66 Luat xu 1y vi
pham hanh chinh.



Xét thiy rang: Doi quan 1y thi trudng sb X thudc Chi cuc quan 1y thi truong
tinh Dak Lik 1a don vi phat hién vi pham thu giit tang vat vi pham theo chtic ning,
nhiém vy dugc giao cua Chi cuc quan 1y thi truong tinh Pak Lik. Ong Tran Qudc
Th khai kién Quyét dinh sé 2560/QD-XPVPHC ngay 31/08/2016 cia Chu tich
UBND tinh Pik Lik c6 lién quan dén tang vat do Doi quan 1y thi truong sb 01
dang thu gitr. Toa an cap so thim dua Doi quan 1y thi trudng s6 X va Chi cuc quan
Iy thi truong tinh Dak Lik tham gia t6 tung v6i tu cach nguoi bao vé quyén, loi ich
hop phap cho ngudi bi kién ma khong dua Doi quan 1y thi truong sé X, thudc Chi
cuc quan 1y thi trudng tinh Dak Lak tham gia t tung, v6i tu cach nguoi cd quyén
loi1, nghia vu li€én quan vo1 bén bi kién 1a khong phu hop quy dinh tai Piéu 53,
Diéu 58 cua Luat td tung Hanh chinh. Trudng hop nay co su vi pham nghiém trong
vé thu tyc to tung clia vu an, anh hudng dén quyén, loi ich hop phap cia ngudi
khéi kién.

Hoi dong xét xtr cap phiic tham xét thdy: Can hily ban 4n so tham va chuyén
hd so vu an cho Toa an cap so tham dé xét xur lai vu an theo dung quy dinh cia
phép luat. Vi vay, ndi dung khang cio cta 6ng Tran Qubc Th. Hoi dong xét xur
khong xét. Hoan tra tam tmg an phi phiic thim cho 6ng Tran Quéc Th.

Vi cac 1€ trén,
Can cu khoan 3 Diéu 241 Luat t6 tung hanh chinh,
QUYET PINH:

Huay Ban 4an Hanh chinh so tham s6 06/2017/HC-ST ngay 12/04/2017 cua
Toa an nhan dan tinh Pak Lak. Chuyén ho so vu an cho Toa an nhan déan tinh Dik
Lak xét xtr lai theo quy dinh ctia phép lut.

Hoan tra cho ong Tran Quédc Th tam (mg an phi phic tham da nop theo Bién
lai s6 AA/2016/0001170 ngay 03/5/2017 tai Cuyc thi hanh 4an dan sy tinh Dik
Lik.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- TANDTC; ) THAM PHAN — CHU TQA PHIEN TOA
- VKSNDCC tai Pa Néing;

- TAND tinh Pak Lak;
- VKSND tinh Pak Lik; (D k)

- Cuc thi hanh an dan sy tinh Pak Lak;
- Nhitng ngueoi tham gia 16 tung;
- Luu an van,

Pham Ba Son

- Luu ho so.



