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- Thanh phan Hpi dong xét xir phiic thdm gom co:

Thdm phan - Chii toa phién toa: Ong Pham Hung Nudi.

Cdc Tham phan: Ong Nguyén Qudc Pinh.

Ba Truong T6 Huong.

- Thw ky phién toa: Ba Tran Thi Thu Uyén - Thu ky Toa 4n nhan dén tinh
Soc Trang.
A - Dai di¢n Vién Kié{ﬂ sdt nhdn ddn tinh Soc Trang tham gia phién toa:
Ong Nguyén Minh Tri - Ki€ém sat vién.

Ngay 04 thang 01 nam 2022, tai tru s& Toa an nhan dan tinh Soc Trang xét

xu phuc tham cong khai vu an thy ly sO 02/2021/TLPT-LD ngay 06 thang 08 ndm
2021, vé viéc “Tranh chdp tién tro cap khi cham dut hop dong lao dong”.

Do Béan an Lao dong so tha;l’m s 02/2021/LD-ST ngay 27 thang 05 nim
2021 cua Toa &n nhan dan thanh pho Soc Trang, tinh Soc Trang bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phiic tham sé 171/2021/QP-PT ngay
06 thang 10 nam 2021, gitta cac duong su:

- Cac nguyén don:.

1/ Qng Tran Hoang M, sinh nam 1968; Pia chi: Ap C,xa T, huyén L, tinh Séc
Trang. (vang mat)

2/ C)ng Dién Ngoc T, sinh r}ém 1976; Pia chi: S6 nha 801, duong P, Phuong
T, thanh pho S, tinh S6c¢ Trang. (vang mat)

* Ngwoi dai dién theo ity quyén ciia nguyén don: Ba Nguyén Thi My L, sinh
nam 1958; Dia chi: S6 132/130, duong H, phuong T, quan N, thanh phd Can Tho
(theo Gidy iy quyén ngay 25/2/2020 va ngay 02/3/2020 — BL 50,74). (c6 mit)

- Bj don: Cong ty c¢d phan M Séc Trang; Dia chi: S6 X, duong P, Phuong T,
thanh ph6 Soc Trang, tinh Sé¢ Trang.



, * Ngu’o"i" dai‘dién theo phap lud{ cua bi don: C)ng Tran Ngoc H — Té)ng Giam
doc Cong ty co6 phan M Soc Trang. (vang mat)

* Nguoi dai dién theo uy quyén cua bi don: Ba Nguyén Thi H, sinh nam
1962; Dia chi: SO nha 290/9C, duong L, phuong H, quan N, thanh pho Can Tho.
(c6 mat)

- Newoi khang cdo: Ong Tran Hoang M va dng Pién Ngoc T 1a nguyén don.
NOI DUNG VU AN:

Theo céc tai liéu, chimg ctr c6 trong ho so, ndi dung vu an, quyét dinh ban
an so tham va noi dung khang c4do duoc tém tat nhu sau:

_1- Nguoi dai dién theo uy quyén ciia nguyén don Tran Hoang M va
Dien Ngoc T 1a ba Nguyen Thi My L trinh bay:

Céc nguyén don 13 ong Tran Hoang M va éng Dién Ngoc T 1a ngudi lao dong
ctua Cong ty c6 phan M Séc Tring (sau day viét tat 1a Cong ty). Vao thang 01/1998,
6ng Tran Hoang M va 6ng Bién Ngoc T ky Hop dong lao dong véi Cong ty c6 phan
M Soc Tring, loai hop dong khong xac dinh thoi han. Ngay 26/7/2019 va ngay
04/09/2019, 6ng Tran Hoang M va 6ng Dién Ngoc T nhan Quyét dinh cham dut hop
dong lao dong véi Cong ty véi ly do nghi viéc theo nguyén vong. Cong ty xac nhan
thoi gian lam viéc thuc té dé huong tro cap, 6ng Tran Hoang M 1a 11 nam va ong
Pién Ngoc T 1a 13 nim.

Cong ty thanh toan tién tro cap thoi viéc cho 6ng M ngay 20/08/2019 sé tién
la 30.332.500 ddng va cho 6ng T ngay 02/10/2019 sé tién 1a 32.435.000 dong,
nhung thanh todn khong dung theo quy dinh cua phép luat. Cong ty chi lay muc
lwong binh quan tdi thiéu thyuc linh dé 1am cin ct chi tra trg cdp ma khéng &p dung
mtc luong t6i thiéu ving dbi véi ngudi lao dong 1am viéc theo hop dong lao dong
theo quy dinh cua phap luat lao dong hién hanh nén gay anh huéng nghiém trong
dén quyén va loi ich hop phap caa 6ng M va ong T.

Nay 6ng M va 6ng T yéu cau Cong ty 4p dung muc luong t6i thiéu ving
(3.250.000d) va cong thém 7% lao dong da qua dao tao (227.500d = 3.250.0004 x
7%) theo quy dinh tai diém ¢ khoan 1 Piéu 3, diém b khoan 1 Piéu 5 Nghi dinh
157/2018/ND-CP ngay 16/11/2018 cua Chinh phu, dé 1am can c tinh trg cap tho6i
viéc khi chdm dut hop dong lao dong. Yéu cau Toa an budc Cong ty tra trg cip
tho1 viée cho:

- Nguyén don M sé tién 80.330.250d6ng (Mtrc lwong t6i thiéu ving va 7%
la 3.477.500d x hé sb lwong 4,2 x 5,5 thang lwong). Cong ty da tra cho nguyén don
M s tién 1a 30.332.500d6ng, nén Cong ty con phai tra thém cho nguyén don M sb
tién 49.997.750ddng (80.330.250d - 30.332.5004).

- Nguyén don T sb tién 84.538.025d0ng (Mtic lwong téi thiéu ving va 7% la
3.477.500d x hé sb luong 3,74 x 6,5 thang luong). Cong ty di tra cho nguyén don
T s6 tién 1a 32.435.000d6ng, nén Cong ty con phai tra thém cho nguyén don T s6
tién 52.103.025ddng (84.538.025d - 32.435.0004).
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2. Nguoi dai dién theo 1y quyén ciia bi don, ba Nguyén Thi H trinh bay:
Ong Tran Hoang M va 6ng DBién Ngoc T déu 1a nguoi lao dong ciia Cong ty, theo
Hop dong lao dong khong x4c dinh thoi han. Tong thai gian 1am viéc cho Cong ty,
d6i voi 6ng M 12 11 nam va éng T 12 13 nam.

Ong M nghi viéc theo Quyét dinh s6 128A/QD-TGP.2019 ngay 26/7/2019,
Cong ty di chi tra trg cdp thoi viéc cho 6ng M s6 tién 30.332.500d0ng. Ong T nghi
viéc theo Quyét dinh s 141/QD-TGP.2019 ngay 04/9/2019, Cong ty di chi tra tro
cap théi viée cho dng T sd tién 32.435.000d6ng.

Déi véi yéu cau khoi kién ciia cac nguyén don thi bj don khong dong ¥ vi:

- Cin ctr diém a khoan 1 Diéu 21, Nghi dinh 05/2015/ND-CP ngay
12/01/2015: Tién luong ghi trong hop dong lao dong do ngudi lao dong thoa thudn
vo1 nguoi st dung lao dong dé thuc hién cong viéc nhét dinh, bao gém: Muc luong
theo cong viéc hoac chirc danh Ia mirc luwong trong thang lwong, bang luong do
nguoi st dung lao dong xay dung theo quy dinh tai Diéu 93 cua Bo luat Lao dong.

- Can ct Nghi dinh s6 49/2013/ND-CP ngay 14/5/2013 ctia Chinh phi vé
viéc quy dinh chi tiét thi hanh mot s diéu cua Bo luat Lao dong vé tién luong,
nam 2018 Cong ty d xay dung hé thong thang luong, bang luong 1am cin cr chi
tra tién luong cho nguoi lao dong, thang bang luong nay Cong ty da ding ky va
dugc sy chap thuan cia Phong Lao dong — Thuong binh x3 hoi thanh phd Soc
Trang (tai Thong bao s6 07/TB-LDTBXH ngay 31/1/2018).

- Theo hé thong thang bang luong ndi trén thi mic lwong binh quan cua 06
thang lién ké trudc khi nghi viéc, cua 6ng M (tir thang 02/2019 — 07/2019) 1a
4.523.000d/thang va cua 6ng T (tir thang 03/2019 — 8/2019) la 3.997.000d/thang.
Mt luong nay 1a co sé dé Cong ty tra lvong hang thang cho 6ng M va éng T.

Tuy nhién, 6ng M va éng T ¢6 tham nién lam viéc 1au nam tai Coéng ty, nén
Cong ty lay mirc lvong déng bao hiém xa hoi cho 6ng M 1a 5.515.000dong/thang
va ong T 14 4.990.000d6ng/thang dé lam can ctr tra tién tro cap cho Ong M va 6ng
T. Cong ty da ap dung mirc luong nay dé 1am cén ¢ tra tlen trg cap cap thoi viée
la c6 phan lgi cho 6ng M va 6ng T (mirc luong tra tro cap thoi viée 16n hon mirc
luong tai hé théng thang, bang luong Cong ty xay dung va di duoc Co quan quan
Iy vé lao dong cua dia phuong chap thuan).

Viéc cac nguyén don yéu cau Cong ty lay hé s6 luong (6ng M 4,20 va dong T
3 74) nhan v6i mirc luong t6i thicu vung 3.477. 500d6ng lam mirc luong chi tra trg
cap thoi viéc la khong dang, vi hé s6 3,74 va 4,20 1a tinh theo ngach, bac tu thang
12/2015, Iac d6 Cong ty chua xay dung hé thong thang bang luong riéng ma van
ap dung theo hé théng thang, bang lwong cta cic cong ty Nha nude ban hanh kém
theo Nghi dinh sd 205/2004/ND-CP ngay 14/12/2004. Nhung tir thang 01/2018
Cong ty da xay dung hé thong thang bang luong theo hudng dan tai Nghi dinh sb
49/2013/NB-CP ngay 14/5/2013 cta Chinh Phii. Hé thdng thang bang luong nay
1am co s& dé chi tra luong cho ngudi lao dong va dugc thuc hién tir thang 01/2018
dén thang 11/2019.



Do d6, viéc Cong ty tra tién trg cap thoi viée cho 6ng M 1a 30.332.500 dong
(11 ndm x 5.515.000 dong x %2 ) va 6ng T 1a 32.435.000 dong (13 nam x 4.990.000
dong x %) la ding quy dinh cua phap luat nén Cong ty khong chap nhan ddi véi
yéu cau khoi kién cta nguyén don 6ng Tran Hoang M va 6ng Dién Ngoc T.

* Su’ viéc duogc Toa an nhan danq than,h pho Soc Trang, tinh Soc Trang thu 1y,
giai quyét. Tai Ban an Lao dong so tham s6 02/2021/LD-ST ngay 27 thang 05 nam
2021, da quyét dinh:

Can cir: Diém b khoan 1 Piéu 32, diém ¢ khoan 1 Piéu 35, diém a khoan 1
Diéu 39, khoan 1 Diu 95, khoan 4 Diéu 96, Dicu 271, Diéu 273, Dicu 280 cua Bo
luat Té tung dan su; Khoan 3 Piéu 36, Diéu 48 cua Bo luat Lao dong ndm 2012;
Piém a khoan 1 Piéu 12 cua Nghi quyet s6 326/2016/UBTVQH14 ngay 30 thang
12 ndm 2016 ctia Qubc Hoi quy dinh vé mirc thu, mién, giam, thu, nop, quan ly va
st dung an phi, 16 phi Toa an; khoan 1 Piéu 8 Thong tu sb 47/2015/TT-
BLDTBXH ngay 16 thang 11 nam 2015 ctia B6 Lao dong Thuong binh va Xa hoi
hudng dan thyc hién mot so diéu vé hop dong, ky luat lao dong, trach nhiém vat
chat cia Nghi dinh s6 05/2015/ND-CP ngay 12 thang 01 nam 2015 cua Chinh phu
quy dinh chi tiét va huéng dan thi hanh mot s6 noi dung ciia Bo luat Lao dong.

Tuyén x1r:

1. Khong chap nhén yéu cau khoi kién cua cac nguyén don 6ng Tran
Hoang M, 0ng Dlen Ngoc T veé viée yéu cau budc Cong ty c6 phan M Soc Trang
thanh toan thém tién trg cip thoi viéc cu thé cho ong Tran Hoang M s tién
49.997.750 d¢éng (bdn muoi chin triéu chin trim chin muoi bay nghin bay traim
nam muoi dong), ong Pién Ngoc T s6 tién 52.103.025 déng (ndam muoi hai triéu
mot tram 1¢ ba nghin khong tram hai muoi 1am dong).

Ngoai ra, ban 4n so thim con tuyén vé an phi so thim va thong bao quyén
khang céo cua cac duong su theo luat dinh.

* Ngay 02/06/2021, nguyén don Tran Hoang M va Dién Ngoc T dong co
don khang cao toan bo ban an so tham ctia Toa an nhan dan thanh phd Soc Tring.
Vi ly do: Toa an cap so tham khong xem xét day du, chinh xac va khach quan cac
chting cir ¢ trong hod so vu an, cling nhu 101 trinh bay tai phién toa nén bac yéu cau
khai kién anh hudng dén quyén va loi ich chinh dang ctia nguyén don. Yéu cau céap
phuc tham xem xét lai va chap nhan yéu cau khoi kién cua nguyén don.

* Tai phién toa phuc tham, ngudi dai dién theo Gy quyén cua cac nguyén
don 13 ba Nguyén Thi My L khong rat lai don khoi kién va gitr nguyén ndi dung
khang cdo cua nguyén don Tran Hoang M Va Pién Ngoc T. Cac duong su khong
tu thoa thuan dugc voi nhau vé viée giai quyét vu an.

* Kiém sat vién phat biéu y kién cua Vién klem sat vé viéc tudn thu va chap
hanh phap luat t6 tung cua nhimg nguoi tién hanh t6 tung va tham gia to tung trong
qua trinh giai quyét vu an o giai doan phuc thAm va tai phién toa phuc tham. Bong
thoi, phat biéu quan diém vé tinh c6 can cir va hop phap cua khang cao va cho rang
khang céo cua nguoi khang céo 1a khdng co co so, dé nghi Hoi dong xét xtr khong



chép nhan khang cao, ap dl_m"g khoan 1 Piéu 308 Bo luat T tung Dan sy nam
2015, gitr nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu c6 trong hd so vu an, duwoc thim tra céac
chtng ct tai phién toa, can cir vao két qua tranh tung, y kién phat biéu va dé nghi
ctia Kiém sat vién va nhitng nguoi tham gia t6 tung, Hoi dong xét xtr nhan dinh:

[1] Vé 6 tung:

[1] Vé chu thé, noi dung, hinh thirc don khang céo va thoi han khang céo
ctia Tran Hoang M va Pién Ngoc T 14 dung theo quy dinh tai Diéu 271, Piéu 272
va Piéu 273 Bo luat TH tung Dan sy nim 2015, nén khang cdo hop 18 va ding theo
luat dinh, vu an duoc xem xét lai theo trinh ty phuc tham ddi voi noi dung khang
c40 va c6 lién quan dén viéc khang céo.

[2] Tai phién toa phuc tham, tuy nguyén don va bi don déu ving mit nhung
c6 nguoi dai dién, viéc vang mat cling khong giy trd ngai cho viéc xét xir. Do vay,
Ho61 déng x€t Xr can ctr theo quy dinh tai khoan 3 biéu 296 Bo luat TH tung Dan
su nam 20135, tién hanh xét xir vu an.

[11] Vé néi dung:

[1] Cac duong sy thira nhan va thong nhat, nguyén don Tran Hoang M va
Pién Ngoc T 13 nguoi lao dong ctia Cong ty, theo hop dong lao dong khong xac
dinh thoi han. Cong ty ky hop dong lao dong voi nguyén don Tran Hoang M vao
ngay 01/01/2000 (BL 46), voi nguyén don Pién Ngoc T vao ngay 01/01/1998 (BL
59).

[2] Cong ty dd cham dat hop dong lao dong theo nguyén vong vai nguyén
don Tran Hoang M ké tir ngay 01/8/2019, theo Quyét dinh sé 128A/QD-TGD.2019
ngay 26/7/2019 (BL 48); véi nguyén don Pién Ngoc T ké tir ngay 07/09/2019,
theo Quyét dinh s 141/QD-TGD.2019 ngay 04/9/2019 (BL 72).

[3] Cac nguyén don v&i Cong ty théng nhat vé thoi gian tinh tro cip cla
nguyén don M 1a 11 nim va cta nguyén don Pién Ngoc T 1a 13 nim. Ngay
20/08/2019 va ngay 02/10/2019, Cong ty da thanh toan tién trg cap thdi viéc cho
nguyén don M sd tién 30.332.500d0ng va cho nguyen don T sb tién
32.435.000d6ng. Cac nguyén don xac nhan c6 nhan s tién nay.

[4] Tuy nhién, theo cac nguyén don cho rang Cong ty thanh toan tién tro cap
thoi viéc khong dung quy dinh cia phap luat lao dong hién hanh, Cong ty chi lay
mirc lwong binh quan tbi thiéu thuc 1anh dé lam can c chi tra tro cdp ma khong ap
dung murc luong tdi thiéu ving dbi v6i ngudi lao dong lam viée theo hop dong lao
dong nén gdy anh hudng nghiém trong dén quyén va loi ich hop phap chinh déng
ctia cac nguyén don. Tir do, cac nguyén don khoi kién yéu cau Toa an budc Cong
ty ap dung Mt luong téi thiéu ving (3.250.000d) va cong thém 7% lao dong da
qua dao tao (227.500d = 3.250.000d x 7%) theo quy dinh tai diém ¢ khoan 1 Piéu



3, diém b khoan 1 Diéu 5 Nghi dinh 157/2018/ND-CP ngay 16/11/2018 ctia Chinh
phu, dé lam can ctr tinh trg cap thoi viéc khi cham dit hop dong lao dong.

[5] Theo do, cac nguyén don yéu cau Tda an budc Cong ty tra trg cap thoi
viéc cho nguyén don M sé tién 80.330.250 dong (Mirc lwong ti thiéu ving va 7%
la 3.477.500d x hé sb lwong 4,20 x 5,5 thang luong) va nguyén don T sb tién
84.538.025d6ng (Muc luong tbi thiéu vung va 7% la 3.477.500d x hé sd luong
3,74 x 6,5 thang luong). Cong ty dd tra cho nguyén don M s tién 1a
30.332. SOOdong va nguyen don T s0 tién la 32.435. OOOdong, Cong ty con phai tra
cho nguyén don M sd tién la 49.997.750d6ng va nguyén don T s tién la
52.103.025d6ng.

[6] Xét thay, ngay 01/8/2019 va ngay 07/09/2019 Cong ty da cham dat hop
d6ng lao dong dbi v4i nguyén don Tran Hoang M va Pién Ngoc T, 14 theo nguyén
vong cua cac nguyén don, thudc truong hop “Hai bén théa thudn cham dirt hop
dong lao dong” theo quy dinh tai khoan 3 Diéu 36 B luat lao dong nam 2012
(tuong mg khoan 3 Piéu 34 Bo luat lao dong nam 2019) nén Cong ty da thyc hién
tra trg cp thoi viéc cho nguyén don Tran Hoang M va Dién Ngoc T 1a dung theo
quy dinh tai Diéu 48 B luat lao dong nam 2012 (twong tmg Diéu 46 Bo luat lao
dong nam 2019).

[7] Theo quy dinh tai khoan 1 Diéu 48 Bo luat lao dong nam 2012 “Khi hop
a”é‘ng lao dong cham dirt theo quy dinh tai cac khoan 1, 2, 3, 5, 6, 7, 9 va 10 Piéu
36 cua B¢ ludt nay thi nguoi sw dung lao dong co trach nhiém chi tra tro ccfp thoi
viéc cho nguoi lao déng da lam viéc thuong xuyén tir dii 12 thang tré 1én, méi nam
lam viéc duwoc tro cdp mot nua thang tien lwong” va khoan 2 Diéu 48 cua B luat
lao dong nam 2012 “Thoi gian lam viéc dé tinh tro cdp théi viée la tong thoi gian
ngueoi lao déng da lam viéc thuc té cho nguwoi sir dung lao déng triv di thoi gian
ngueoi lao dong da tham gia bao hiém that nghiép theo quy dinh ciia Ludt bdo hiém
xa hoi va thoi gian lam viéc da dwoc nguoi sw dung lao dong chi tra tro cép thoi
viéc”. Do d6, Cong ty phai c6 trach nhiém chi tra tro cip thoi viéc cho cac nguyén
don mdi nam 1am viéc dugc tro cdp mot nira thang tién luong, v4i tong thoi gian
cac nguyén don di lam viéc thuc té cho Cong ty, trir di thoi gian cac nguyén don
da tham gia bao hiém that nghiép (tinh dén thang 12/2008). Cong ty da thuc hién
chi tra tro cap thdi viéc cho ciac nguyén don mdi nim lam viéc nira thang tién
lwong, nguyén don M véi tong thoi gian thuc té 1am viéc cho Cong ty 1a 11 nim
nén COng ty chi tra 5,5 thang tién luong, nguyén don T véi tong thoi gian thuc té
lam viéc cho Cong ty 1a 13 nim nén Coéng ty chi tra 6,5 thang tién luong 1a dung
theo quy dinh tai khoan 1 va 2 Diéu 48 ctia Bo luat lao dong nim 2012 (tuong tng
khoan 1 va 2 Diéu 46 ctia Bo luat lao dong nam 2019).

[8] Tuy nhién, vé tién luong dé tinh trg cap thoi viée, COng ty 1dy murc lwong
dong bao hiém x3 hoi cho cac nguyén don (binh quén ong M 5.515.000d6ng/thang
va 6ng T 4.990.000d6ng/thang) dé lam cin cl tinh tién luong chi tra cho cac
nguyén don. Nhung céc nguyén don thi khong dong ¥, yéu cau Cong ty ap dung
“Mirc luong t6i thiéu ving” va cong thém 7% lao dong da qua dao tao theo quy
dinh tai diém ¢ khoan 1 Piéu 3, diém b khoan 1 Piéu 5 Nghi dinh 157/2018/ND-
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CP ngay 16/11/2018 cua Chinh phi, nhan véi hé s6 luong dé lam can ct tinh tro
cap thoéi viéc khi cham dut hop dong lao dong do6i vai cac nguyén don.

[9] Xét thay, ngay 26/01/2018 Coéng ty da xay dung va ban hanh h¢ thong
thang luong, bang luong theo Quyet dinh s6 01/QD- HDQT.2018 ngay 26/01/2018
cua Hoi dong quan tri Cong ty, dé 1am can ct chi tra tién luong cho nguoi lao dong
ké tir thang 01/2018 (BL 173-176); hé thdng thang luong, bang bang luong nay
Cong ty da dang ky va tai Thong béo s6 07/TB-LDTBXH ngay 31/01/2018 Phong
Lao dong — Thuong binh x3 hoi thanh phé Séc Trang chap thuan cho trién khai
thuc hién (BL 177). Vé nguyén tic xay dung thang luong, bang lwong va dinh muc
lao dong, cling nhu thuc hién cta Cong ty 1a dam bao dung theo qui dinh tai Piéu
7, Pidu 8 va diém a khoan 2 Diéu 10 Nghi dinh s 49/2013/ND-CP ngay
14/5/2013 ctia Chinh pha vé viéc quy dinh chi tiét thi hanh caa mot sé diéu caa Bo
luat lao dong Vé tién luong va theo hudng din tai khoan 7 Piéu 18 Théng tu sb
17/2015/TT-BLDTBXH ngay 22/04/2015 cua B6 Lao dong — Thuong binh va X&
hoi. Hé théng thang luong, bang luong nay dugc ap dung ké tir thang 01/2018 dén
thang 11/2019 thi duoc thay thé boi hé thong thang luong, bang luong ban hanh
theo Quyét dinh s6 01/QD-DBST/2019 ngay 01/11/2019 ctia Tong Giam déc Cong
ty.

[10] Trén thyc té hé thong thang luong, bang luong néu trén Cong ty da ap
dung, thuc hién tra luong cho nguoi lao dong trong Cong ty (trong d6 cd cac
nguyén don) ké tir thang 01/2018 va thyc hién chi tra cho cac nguyén don dén khi
cham dut hop dong lao dong, khi ap dung thuc hién néi chung hang thang ky va
nhan tién luong nguoi lao dong, cting nhu cac nguyén don khong c6 khiéu nai hay
phan d6i, khi Cong ty chi tra tién trg cap cac nguyén don ddng y nhan va ciing
khong khiéu nai. Tai thoi diém Cong ty chi tra trg cap cho cac nguyén don thi hé
thng thang luong, bang lwong néu trén van con hiéu luc va phi hop theo quy dinh
cua phap luat vé lao dong.

[11] Mac du, trude khi xay dyng va ban hanh hé théng thang luong, bang
luong theo Quyét dinh s6 01/QD-HPQT.2018 ngay 26/01/2018 caa Hoi ddng quan
tri Cong ty, ngay 27/09/2016 Hoi dong quan tri Cong ty c6 Thong bao sb 126/TB-
HPQT.2016 thdng nhat chi truong chi tra trg cap théi viéc, mat viéc theo dé nghi
ctia Ban diéu hanh tai To trinh s6 34/TT-TGD.2016 ngay 26/9/2016 cho mot s6 dbi
tuong cu thé; cling nhu sau khi xay dyng va ban hanh hé thong thang luong, bang
luong theo Quyét dinh s6 01/QD-HDQT.2018 ngay 26/01/2018 ctia Hoi dong quan
tri Cong ty, ngay 06/02/2018 Hoi ddng quan tri Cong ty c6 Thong bao s6 25A/TB-
HDQT.2018 chap thuan chu truong chi tra trg cap thdi viéc, mat viéc theo tinh
than Thong bao s 126/TB-HPQT.2016 ngay 27/09/2016 va d& nghi caa Tong
Giam ddc tai To trinh s6 24A/TT-BTGD.2018 ngay 06/02/2018 cho dbi tuong la
nguoi lao dong cd thoi gian cng tac tir nam 2008 tro vé trudc. Tuy nhién, tai thoi
diém cac nguyén don thoi viéc theo tu nguyén thi cac Thong béo sé 126/TB-
HPQT.2016 ngay 27/09/2016 va Cong ty c6 Thong bao sé 25A/TB-HPQT.2018
ngay 06/02/2018 da hét hiéu luc ké tir ngay 04/07/2019 (theo Théng béo s6 06/TB-
HPQT/2019 ngay 04/07/2019. Pong thoi, theo Quy ché thanh toan tién luong va
cac ché do cho ngudi lao dong, ban hanh kém theo Quyét dinh s6 17/QDb-
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HDPQT/2019 ngay 07/4/2019 cua Hoi dong quan tri (c6 hiéu luc ké tr ngay
04/07/2019), tai tai Diéu 14 ciing quy dinh trg cap théi viéc va mat viéc “Thuc hién
theo quy dinh cia phap ludt vé lao déng hién hanh” va tai Pidu 16 quy dinh “Quy
ché va Van ban quy dinh Vé tién lwong, thuong cho nguwoi lao dong 1am viéc tqi
Céng ty ban hanh triede day trdi véi quy ché nay déu bai bo”.

[12] Mat khéc, theo hé théng thang lwong, bang luong thi mic lwong binh
quan 06 thang lién ké trudc khi nghi viéc cua nguyén don M 4.523.000d/thang va
cua nguyén don T 3.997.000d/thang, nhung Cong ty chi tra cho cac nguyén don
theo muc lwong Cong ty dong bao hiém x& hoi, theo binh quan thi nguyén don M
5.515.000d6ng/thang va nguyén don T 4.990.000d6ng/thang 1a c6 lgi cho céac
nguyén don.

[13] Tur nhitng phan tich néu trén, Cong ty da thuc hién chi tra trg cip thoi
viéc cho cac nguyén don la dung phap luat, theo khang cdo cac nguyén don yéu
cau Céng ty ap dung “Murc luong t61 thiéu ving” va cong thém 7% lao dong da
qua dao tao, nhan véi hé s6 luvong dé 1am can ct tinh tro cap théi viéc khi chim
dut hop dong lao dong dbi vai cac nguyén don la khdng co co so xem xét, nén
khang co cua cac nguyén don khong duogc Hoi dong xét xtr cap phic tham chap
nhan.

[14] Kiém sat vién dé nghi khdng chap nhan toan bo noi dung khang céo
cua nguoi khang cao, ap dung khoan 1 bicu 308 B luat To tung Dan sy 2015 gitr
nguyén ban én so tham la c6 can ctr, nén dwoc Hoi dong xét xur cap phuc tham
chap nhan.

[15] Tuy khang céo khong dwoc chap nhan, ban an S0 thAm dugc giur
nhguyén, nhung nguoi khang cao la nguoi lao dong nén duoc mien nop tien an phi
phic tham theo quy dinh tai diém a khoan 1 bicu 12 Nghi quyet so
326/2016/UBTYQH14 ngay 30/12/2016 ctua Uy ban thuong vu Quoc hoi quy dinh
vé muc thu, mien, giam, thu, nop, quan ly va st dung an phi va I¢ phi Toa an.

[16] Cac quyét dinh khac cia ban &n dan sy so tham khong c6 khang céo,
khang nghi da c6 hi¢u luc phap luét ke tir ngay hét han khang cao, khang nghi theo
quy dinh tai Bicu 273 va biéu 280 Bo luat T6 tung Dan sy nam 2015.

Vi cac lé trén;

QUYET PINH:

Can cu vao khoan 1 Diéu 308 va khoan 6 Diéu 313 Bé luat TH tung Dan su
nam 2015;

Ap dung diém a khoan 1 Bieu 12 Nghj quyet s6 326/2016/UBTVQH14 ngay
30/12/2016 cua Uy ban thuong vu Quoc hoi quy dinh vé muac thu, mién, giam, thu,
nop, quan ly va s dung an phi va Ié phi Toa an;

1/. Khdng chap nhan khang céo caa nguoi khang cao Tran Hoang M va Dién
Ngoc T.



2/. Gitr nguyén Ban 4n Lao dong so tham s6 02/2021/LD-ST ngay 27 thang
05 nam 2021 cta Toa &n nhan dan thanh pho Soc Trang, tinh Séc¢ Trang. Nhu sau:

“Can cir: diem b khoan 1 Diéu 32, diém ¢ khodn 1 Diéu 35, diém a khodn 1
Diéu 39, khodn 1 Diéu 95, khodn 4 Diéu 96, Diéu 271, Diéu 273, Diéu 280 ciia Bé
ludt Té tung ddn sw; khodn 3 Piéu 36, Bzéu 48 cua B¢ ludt Lao dong nam 2012;
biém a khodn 1 Piéu 12 ciia Nghi quyet 6 326/2016/UBTVQH14 ngay 30 thang
12 nam 2016 ciia Quéc Hoi quy dinh vé mirc thu, mién, giam, thu, ngp, quan ly va
sir dung an phi, 16 phi Toa an; Khodn 1 Piéu 8 Thong tw s6 47/2015/TT-BLDTBXH
ngay 16 thang 11 nam 2015 ciia Bé Lao dong Thieong binh va Xa Hoi huéng dan
thyc hién mot s6 diéu vé hop dong, ky ludt lao déng, trach nhiém vit chat ciia Nghi
dinh s6 05/2015/ND-CP ngay 12 thang 01 nam 2015 cua Chinh phu quy dinh chi
tiét va hiedng dan thi hanh mét sé néi dung ciia Bo ludt Lao déng.

Tuyén xu:

Khong chap nhdn yéu cau khoi kien cua cac nguyén don ong T ran Hoang
M, Ong Dlen Ngoc T vé viéc yéu cau bujc Cong ty co phan M Soc Trang thanh
todn thém tién tro cdp théi viéc cu thé cho éng Tran Hodng M sé tién 49.997.750
dong (bon muoi chin tridu chin trdm chin mwoi bdy nghin bdy trdm nam mroi
dong), ong Pién Ngoc T sé tién 52.103.025 dong (ndm muwoi hai triéu mot tram 1é
ba nghin khéng tram hai muweoi lam dong).

Vé an phi dan sw so tham: Cdac nguyén don éng Tran Hoang M, dng Dién
Ngoc T dwoc mién nop tién dan phi ddan sw so tham.”

3/. A~n phi dan sy phtic thim: Ngudi khang cdo Tran Hoang M va Pién Ngoc
T dugc mién ndp.

4/. Cac quyét dinh khac cua ban an dan sy so tham khong co khang cao,
khang nghi da co6 hi¢u luc phép luat ké tir ngay hét han khang céo, khang nghi.

5/. Ban 4n phuc tham nay c6 hiéu luc phap luat ké tir ngdy tuyén an.

Truong hop ban an, quyét dinh dwoc thi hanh theo quy dinh tai Piéu 2 Ludt
Thi hanh dn ddn sy (stka d6i, b6 sung ndam 2014) thi ngwoi dwoc thi hanh dn, nguoi
phdi thi hanh dan c¢é quyén théa thudn thi hanh dn, quyén yéu cdu thi hanh dn, tir
nguyén thi hanh an hodc bi cwdng ché thi hanh én theo quy dinh tai céc Diéu 6, 7,
7a va 9 Ludt Thi hanh dan dén sy (sia d6i, bé sung nam 2014), thoi hiéu thi hanh
an duoc thyc hién theo quy dinh tai Piéu 30 Ludt Thi hanh dn dén sw (suta doi, bo
sung nam 2014).



Noi nhin:
- Cac duong sy;

TM.HQI PONG XET XU PHUC THAM

THAM PHAN - CHU TQA
- VKSND tinh Séc Trang;
-VKSND TP S;
-TAND TP S;
- Chi cuc THADS TP.S; (Pa ky tén, dong dau)
- Luu ho so vu an.

Pham Hung Nuoi
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