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V/v tranh chép don phuong
chdm dut hop dong lao
dong va bao hiém xa hoi.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic tham gom cé:

Tham phdan — Chii toa phién toa: Ba Chau Kim Anh

Cdc Tham phan: Ba Nguyén Thi Tuyét Minh

Ong D) Giang

- Thur ky phién toa: Ong Lé Thanh Pat - Thu ky Toa an nhan dan Thanh phd
Ho6 Chi Minh.

- Pai dién Vign kiém sdt nhin dan Thanh phé Hé Chi Minh tham gia phién
tda: Ba Nguyén B4 Thu Thu - Kiém sat vién.

Trong ngay 01 va ngay 25 thang 11 nam 2024, tai Phong x{r an - T0a an nhan
dan Thanh phd H6 Chi Minh xét xir phuc tham cong khai vu 4n lao dong thu 1y s6
73/2024/TLPT-LD ngay 01 thang 10 nam 2024, vé viéc: “Tranh chap don phuong
cham dut hop dong lao dong va bao hiém xa hoi”.

Do Ban 4n lao dong so tham sd 20/2024/LD-ST ngay 25 thang 7 ndm 2024,
vé viéc: “Tranh chap don phuong cham dut hgp dong lao dong va bao hiém xa hoi”
ctia Toa an nhan dan quan Go Vap, Thanh phd H6 Chi Minh bi khang cdo.

Theo Quyét dinh dua vu 4n ra xét xir phtc thim s6 5358/2024/QD-PT ngay
08 thang 10 nim 2024 va Quyét dinh hoan phién toa phuc tham sd 15860/2024/QD-
PT ngay 01 thang 11 nim 2024 cta Toa 4n nhan dan Thanh phé H6 Chi Minh, gitta:

- Nguyén don: ba Nguyén Thi Kim C, sinh nam 1982.

Ngueoi dai dién theo iy quyén ciia nguyén don: 6ng Nguyén Pinh X, sinh nim
1973; theo Gidy ty quyén s6 cong chimg 007425, quyén s6 04 TP/CC-SCC/HPGD,
ngay 11/12/2020, 1ap tai Van phong C1, Thanh phé H6 Chi Minh.



Cung dia chi: S6 B, duong P, Phuong A, quan G, Thanh phé HO Chi Minh.

- Bi don: Cong ty TNHH MTV S
Nguwoi dai dién theo phdp ludt ciia bi don: 6ng Nguyén Xuan K; chic vu:
Giam dbc.
Dia chi tru so: SO A, duong P, Phuong A, quan G, Thanh phé HO Chi Minh.
Ngueoi dai dién theo ity quyén cia bi don: 6ng Nguyén Thanh L, sinh nim
1982; theo Gidy iy quyén ngay 01/5/2023, 1ap bai Cong ty TNHH MTV S.
Dia chi lién hé: S6 D duong S, Phuong A, Quan A, Thanh phdé HS Chi Minh.
- Do ¢6 khang c4o ctia: nguyén don — ba Nguyén Thi Kim C.

NOI DUNG VU AN:

“Theo don khéi kién ghi ngay 22/7/2020 ciing nhw qud trinh gidi quyét vu
dn, tai phién toa so thdm nguyén don va ngwoi dgi dién theo iiy quyén ciia nguyén
don - dng Nguyén Pinh X trinh bay:

Nam 2001, nguyén don va Céng ty TNHH MTV S (sau day goi tat 1a “Cong
ty””) ky Hop ddng lao dong khong xac dinh thoi han, nhung nguyén don khong nhé
rd ngay/ thang ky Hop dong, chi nhé cudi nam 2001. Bi don khong giao cho nguyén
don ban hop dong nay. Ngay 31/12/2013 va ngay 22/4/2014, nguyén don ky thém
Phuy lyc Hop dong lao dong.

Ngay 02/5/2020, bi don thong bao don phuong chdm dit hop dong voi nguyén
don. Ngay 07/5/2020, bi don dua don xin nghi viéc yéu cau nguyén don viét nhung
nguyén don khong dong y.

Ngay 09/6/2020, nguyén don nhan dugc Quyét dinh s6 29-2020-QD/NV-
CTKY ngay 08/5/2020 v6i Iy do chdm dut hop dong tir ngdy 17/6/2020 (sau day goi
tat 1a “Quyét dinh chdm dat Hop dong lao dong S6 29 ngay 08/5/2020”). Bi don
cham dat hop dong khong dung phap luét cin cir theo cac Diéu 37, Diéu 38, biéu
39 cua B0 luat Lao dong.

Ngay 24/6/2020, tai Phong Lao dong - Thuong binh va Xa hdi quan G (sau
day goi tat 1a “P. LDTB&XH Q. G”) hoa giai khong thanh.

Ngay 21/7/2020, nguyén don nhan dugc S6 bao hiém x4 hoi, phat hién bi don
khong tham gia bao hiém xa hoi 17 thang cho nguyén don, gom thang 3/2007; cac
thang 6, thang 7, thang 8, thang 9/2008; cac thang 02, thang 4, thang 5, thang 6/2009;
cac thang 9, thang 10, thang 11, thang 12/2011; céac thang 01, thang 02, thang 3,
thang 4/2012.



Ngoai ra bi don dong thiéu tién tham nién tir thang 02 dén thang 12 nim 2017;
thang 01 dén thang 12 nam 2018; thang 01/2020. Bi don khong tré tién phy cap, tién
xdng, nha tro va tién dit do tir ngay 01/01/2015 1a 427.000ddng/thang, tir ngay
01/01/2016 dén ngay 16/6/2020 1a 660.000d6ng/thang.

Nay nguyén don khéi kién yéu cau Toa an budc bi don:

- Hiy Quyét dinh cham dut Hop dong lao dong S6 29 ngay 08/5/2020; nhan
nguyén don tr¢ lai lam viéc.

- Tra tién luong cho nhiing ngdy nguyén don khong duoc lam viée tir ngay
17/6/2020 dén ngay két thuc phién toa so thim, tam tinh 36 thang x
8.606.114d6ng/thang = 309.820.104ddng.

- Pong bao hiém xa hoi cho nhimg ngay nguyén don khong dugc 1am viéc,
theo mirc lvong 8.606.114dd6ng/thang.

- Vi pham thoi han bao trudc 45 ngdy x 8.606.114dong/thang =
12.909.171dong. Véi ly do Thong bao sé 21/2020-TB-CDHPLP/CTKY ngay
02/5/2020 (sau dau goi tat 1a “Thong bao S6 217) 1a nguyén don c6 ky nhan, khong
nhd ngay ky, nguyén don cho rang thong bao nay khong dung phép luat.

- Tra tién phu cap tién xang, nha tro dat do:

+ Nam 2015, tir thang 01/2015 dén thang 12/2015: 12 thang x
427.000dong/thang = 5.124.000d0ng (theo Phu luc hop dong da ky ngay 22/4/2014,
tién lwong co ban 2.890.000d6ng/thang, phu cap dit d6 310.000d6ng/thang, phu cap
xang, thué nha 350.000d6ng/thang. Bi don co chi tra phu cap 233.000d6ng/thang
nén con thiéu);

+ Tirngay 01/01/2016 dén ngay 16/6/2020 1a 53,5 thang x 660.000dong/thang
=35.310.000d6ng (theo Phu luc hop ddng da ky ngay 22/4/2014, tién lwong co ban
2.890.000dong/thang, phu cap dat do 310.000d6ng/thang, phu cip xing, thué nha
350.000d6ng/thang)

- Tra hodc dong tién bao hiém x4 hdi, bao hiém y té, bao hiém that nghiép cho
nguoi lao dong theo mirc lwong hién tai 5.179.400d6ng cho 17 thang ma bi don
khong tham gia bao hiém x& hoi nam 2007, ndam 2008, nim 2009, nam 2011, nim
2012: 17 thang x 32% x 5.179.400d0ng/thang = 28.175.936d6ng.

Bi don da thu tién cac khoan bao hiém xa hoi ctia nguyén don, 17 thang nay
nguyén don c6 di 1am, c¢6 ky s6 nhan luong hang thang, s6 nay bi don giit nén nguyén
don khong co dé cung cap cho Toa, khong c6 tai liéu, chimg ctr thé hién nguyén don



nhan luong cia 17 thang nay, nguyén don cling khong c¢6 tai liéu chimg cur chirng
minh nguyén don c6 di lam 17 thang nay.

- Boi thuong thiét hai tén that tinh than 02 thang x 8.606.114d0ng/thang =
17.212.228dbng. Do nguyén don khong dong ¥ ky don xin thdi viéc nén bi gy kho
khin trong cong viée, gdy strc ép rat nhiéu 1am nguyén don bi ton thit tinh than.

- Nguyén don yéu cau bi don tra lai ban sao Gidy khai sinh ctia cac con nguyén
don tén Nguyén Pinh Anh T, sinh ngay 16/01/2008 va Nguyén Quynh Kim N, sinh
ngay 15/3/2010. Gidy khai sinh nguyén don giao cho bi don dé lam ché d6 thai san
va qua thiéu nhi, bi don khong c6 bién giao nhan dua cho nguyén don, sau khi sinh
con duogc 01 thang 1a nguyén don giri buu dién giri vo Cong ty, khong ndp truc tiép).

- Rut yéu cau bi don tra lai ban sao Ching minh nhan dan ctia nguyén don.

- Rut yéu cau bi don c6 trach nhiém hd trg tién tro cép mét viéc lam 19 nim
(ndm 2001 dén nam 2020) ma nguyén don cong hién cho bi don mdi nim 01 thang
tién lwong (binh quén tinh trén 12 thang 1am viéc cudi tir thang 6/2019 dén thang
6/2020 1a 8.606.114d0ng) 19 nim x 8.606.114d6ng = 163.516.166d6ng.

*Phia bi don cé ngwoi dgi dién theo gy quyén trinh bay:

Bi don lam viéc tai Cong ty tir ngay 09/11/2001, c6 ky Hop dong lao dong
khong xac dinh thoi han vao cudi nim 2001, khong nhd ngay thang vi ban luu hop
d6ng nay khdng con. Thoi diém ky Hop dong lao dong, bi don c6 giao cho ngudi
lao dong 01 ban nhung theo quy dinh chung cua Cong ty khdng phai dua cho nguoi
lao dong ky nhan. Theo thong 1é Cong ty 14 ting lwong vao thoi diém gitra nam,
thuong mdi nam ky 01 1an, khi c6 thay d6i mic lwong co ban vung ... thi s& ky lai
hop dong hoac Phuy luc hop dong, can ctr theo tinh hinh thuc té va phap luat mdi thoi
ky. Toan bd hop ddng, gidy to lién quan dén ngudi lao dong trude ndm 2007, Cong
ty khong con, ly do Cong ty bi ngap nudc thuong xuyén nén toan bo da bi hu hong,
khong cd ban nao dé cung cap cho Toa &n. Tir nam 2007 trd vé sau thi thong thudng
mdi nam ky mot dén hai Phu luc Hop dong lao dong. Trong qué trinh 1am viéc tai
Cong ty, nguyén don da ky két cac Hop dong lao dong va Phu luc Hop ddng lao
dong sau:

- Hop dong lao dong sé 111/11-07 ngay 01/01/2007;
- Hop dong lao dong s6 111/77-07 ngay 01/7/2007;
- Phu luc Hop déng lao dong ngay 01/01/2008;

- Phu luc Hop dong lao dong ngay 01/02/2008;

- Phu luc Hop déng lao dong ngay 01/01/2009;



- Phu luc Hop déng lao dong ngay 01/01/2011;

- Phu luc Hop dong lao dong ngay 01/01/2012;

- Phu luc Hop déng lao dong ngay 18/7/2013;

- Phu luc Hop déng lao dong ngay 31/12/2013;

- Phu luc Hop déng lao dong ngay 22/4/2014;

- Phu luc Hop dong lao dong ngay 31/12/2014;

- Phu luc Hop déng lao dong ngay 01/01/2016;

- Phu luc Hop d6ng lao dong ngay 31/12/2016;

- Phu luc Hop dong lao dong ngay 29/12/2017.

Cac Phu luc Hop dong lao dong ngay 30/5/2019, ngay 31/01/2020, ngay
26/5/2020, nguyén don khong ky nhung bi don van chi luong theo cac phu luc nay.

Trong Phy luc Hop dong lao dong ngay 22/4/2014 va ngay 31/12/2013 duoc
ky két gitra nguyén don va bi don, ngoai muc luong co ban ma ngudi lao dong dugc
nhan, Phu luc hop ddng con quy dinh mot “khoan phu cip dat do”, khoan phu cap
dat do nay duoc hiéu 1a khoan tién bi don phu cap thém cho nguoi lao dong khi thi
truong truot gid, phu cap an udng, hd tro tién dién thoai...

Do dich bénh COVID-19 kéo dai da gay anh huong nghiém trong dén tinh
hinh san xuat kinh doanh. Bi don da ¢ géng bé tri cong viéc cho ngudi lao dong, dé
kéo dai va duy tri hoat dong. Tuy nhién, bi don budc phai tién hanh cit giam hon
50% s6 lao dong du da ap dung nhiéu bién phép khac phuc.

B4o cdo két qua hoat dong kinh doanh tir ngay 01/01/2019 dén ngay
30/9/2019, tir ngay 01/01/2020 dén ngay 30/9/2020.

Email tir d6i tac 1au nam cua Cong ty vé viéc tri hodn viéc thanh toan tién
hang; théng bao da hoan thanh thu tuc pha san (ban tiéng D va ban dich); Quyét dinh
khong dong bao hiém xa hoi cho cong nhan vién nop don xin tam hodn thyc hién
Hop dong lao dong ngay 10/4/2020 (danh sach dinh kém).

Ngay 16/4/2020, bi don da tién hanh ban bac véi dai dién Ban chap hanh Cong
doan co s va dai dién cong nhan dé thdng nhat thoa thuan tang 100.000d5ng tién
phu cap cho toan thé cdng nhan vién con lam viéc va giam bién ché mot sé cong
nhan vién theo hinh thirc cham dut Hop dong lao dong.

Ngay 28/4/2020, do khong du viéc cho tat ca cong nhan vién, bi don di cb
gang tim moi bién phap khic phuc, da tién hanh ban bac véi dai dién Ban chap hanh
Cong doan co sd va cac dai dién cong nhan di dén thong nhat thoa thuan phuong an



cho mét s cong nhan vién nghi theo ché @6 tam hodn thuc hién Hop dong lao dong
tir ngay 01/5/2020 dén ngay 31/5/2020, bi don hd tro 2.000.000dong/ngudi.

Ngay 02/5/2020, bj don da ban bac véi dai dién Ban chap hanh Cong doan co
s& va dai dién cong nhan dé théng nhat thoa thuan vé viéc cham dat Hop dong lao
déng cua codng nhan vién do anh hudong caa tinh hinh dich bénh COVID-19, budc bi
don phai thu hep kinh doanh, san xuat, mac du da tim moi bién phép khac phuc.
Cong nhan vién thudc trudng hop cham dat Hop dong lao dong dugc nghi ¢ nha
khong phai dén Cong ty 1am viéc va duoc hudng 70% luong vi bi don khong cé viec
dé lam.

Ngay 04/5/2020, cac dbi tac 1on thong bao ngimg dit hang trong vai thang.
Do khong ban dugc hang, bi don ra Théng bao vé viéc bé tri lai lich 1am viéc trong
thang 5/2020, cac to di lam va chadm cdéng 04 ngay/tuan, bit dau tir ngay 04/5/2020.

Ngay 06/5/2020, bi don ban hanh Quyét dinh s 28/2020-QD/CTKY vé viéc
tam hodn thuc hién Hop dong lao dong d6i véi mot sé cdng nhan vién tir ngay
01/5/2020 dén ngay 31/5/2020 (c6 danh sach dinh kém quyét dinh). Ngay 25/5/2020,
bi don ban hanh Quyét dinh 90/2020-QB/CTKY vé viéc cham dut Hop ddng lao
d6ng duoc huong 70% luong dbi vai mot s6 cong nhan vién, khéng dong bao hiém
X&a hoi (c6 danh sach dinh kém).

Ngay 02/6/2020, bi don cting ban bac véi dai dién Ban chap hanh Cong doan
co s& va dai dién cong nhan dé thdng nhat thoa thuan tra 70% luong co ban cho cong
nhan nhitng ngay nghi & nha, do bi don khong c6 du viéc 1am va bé tri lich 1am viéc
cho mét s6 t6 (di 1am 03, 04 hozc 05 ngay mét tuan).

Bi don cham dut Hop dong lao dong véi nguyén don vi 1y do bat kha khéang
(dich bénh COVID-19), nhiéu khach hang 16n caa bi don thong bao ngimg dat hang,
khong c6 du viéc cho cong nhan 1am, tién hang trude do bi tri hodn sang thang
08/2020 méi dugc thanh toan, mot sb dbi tac 14u ndm da hoan thanh thu tuc phé san,
bi don phai cit giam 50% lao dong. Mac du tinh hinh kinh té kho khan, nguoi lao
dong khong phai dén 1am viéc trong thoi han bao trudce 45 ngay, bi don van tra 70%
lwong cho nguoi lao dong. Ngay 02/5/2020, bi don ra Thong bao S6 21 vé viéc cham
dut hop ddng véi nguyén don tir ngay 16/6/2020. Ngay 08/5/2020, bi don ban hanh
Quyét dinh cham dat Hop dong lao dong S6 29 ddi voi nguyén don ké tir ngay
17/06/2020 (dam bao thoi han bao trudc 45 ngay).

Tur nam 2013, bi don chi luong qua tai khoan ngan hang, cé thu dién tir bao
s tién trudc khi chuyén khoan, bi don khong c¢6 ban giay ky nhan luong trong thoi
gian nay. Trudc ndm 2013, bi don chi cung cap duoc bang ky nhan lwong mot s6
thang d3 nop cho Toa &n, con lai da hu hong khéng con dé cung cap.
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V& phan trg cdp mat viéc: nguyén don da tham gia bao hiém that nghiép tur
thang 01/2009 dén thang 6/2020; bi don da chi tra tién tro cap thdi viéc cho nguyén
don tir thang 11/2001 dén thang 12/2008 1a 7,5 ndm, mdi nim theo quy dinh phap
luat 13 0,5 thang luong, ngdy 16/6/2020, bi don da chuyén khoan sé tién nay cho
nguyén don 1a 17.735.250 dong. Pay 1a trg cip thdi viéc, khdng phai tién tham nién
(tir thang 02/2008 tro vé trude Cong ty khong ¢ quy dinh tro cap tham nién).

Déi véi yéu cau tra tién phu cap tién xing, nha tro, dit do:

+ Tir thang 01/2015 dén thang 12/2015: 12 thang x 427.000ddng/thang =
5.124.000ddng. Bi don khong ddng y (theo Phu luc hop ddng da ky ngay 22/4/2014,
tién lwong co ban 2.890.000d6ng/thang, phu cap dat do 310.000d6ng/thang, phu cap
xang, thué nha 350.000d0ng/thang, chi &p dung dén 31/12/2014, sau d6 bi don ¢o
ky Phu luc Hop dong lao dong véi nguyén don ngay 31/12/2014 dugc 4p dung tir
ngay 01/01/2015 quy dinh tién lwong co ban ting 1én 3.317.000d6ng/thang, phu cap
xdng xe 233.000d6ng/thang, khdng co céc khoan phu cap khac);

+ Tir ngay 01/01/2016 dén ngay 16/6/2020 1a 53,5 thang x 660.000d6ng =
35.310.000d6ng, bi don khong dong y (theo Hop dong lao dong s6 35/T1-16 ngay
01/01/2016 tién luong co ban 3.745.000d6ng/ thang, phu cap tham nién
25.000dong/nam, thyc té bi don chi tra 25.000d6ng/thang, cac khoan phu cap khéc
khéng co).

+ Tir ngdy 31/12/2016, nguyén don va bi don ky Phu luc hop déng &p dung
tir 01/01/2017, luong co ban 1a 4.012.500d6ng, khong c6 phu cap, khéng c6 tham
nién nhung trén thuc té dé hd trg céng nhan, bi don van chi tra tién tham nién.

+ Tir ngdy 29/12/2017, nguyén don va bi don ky Phu luc hop déng &p dung
tir 01/01/2018 luwong co ban tang 1a 4.258.600d6ng, khdng c6 phu cap, khéng co
tham nién nhung trén thyuc té dé hd tro cdng nhan, bi don van chi tra tién tham nién.

- Nguyén don yéu cau bi don tra hodc dong tién bao hiém xa hoi, bao hiém y
té, bao hiém that nghiép theo mic luong 5.179.400dong cho 17 thang ma bi don
khong tham gia bao hiém x& hoi cia nim 2007, nam 2008, nam 2009, nam 2011,
nam 2012: bi don khong dong y. Vi ngay 17/5/2017, do thay doi mau s6 bao hiém
x& hoi nén co quan Bao hiém x& hoi quan G ¢6 yéu cau bi don chuyén dén ting cong
nhan phiéu ddi chiéu qua trinh dong bao hiém x& hoi trong d6 c6 nguyén don, doi
chiéu tir thang 01/2001 dén thang 02/2017, nguyén don d ky xac nhan vao phiéu va
khéng co y kién, khiéu nai. Thuc té nhiing thang bi don khong dong bao hiém xa hoi
cho nguyén don l1a do nguyén don khong di lam va xin nghi khong luong. Thang
9/2011 dén thang 4/2012, c¢6 don xin nghi ciia nguyén don, theo Két luan giam dinh
cua Bo C2 xac dinh dung chir ky ctia nguyén don.
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- B6i thuong thiét hai ton that tinh than 02 thang luong x 8.606.114ddng =
17.212.228dbng va tra tién luong cho nhitng ngay nguyén don khong duoc 1am viéc
do theo dudi vu Kién tir ngdy 17/6/2020 dén ngay két thuc phién toa so tham; bi don
khong dong ¥ vi Cong ty don phuong cham dut Hop dong lao dong ding phap luat.

- Nguyén don yéu cau bj don tra lai ban sao gidy khai sinh 02 ngudi con caa
nguyén don, khi 1am thu tuc thai san, bi don di ndp cho co quan Bao hiém xa hoi
quan G, khdng con giir nén khong c6 dé tra lai cho nguyén don.

Nguyén don trinh bay cubi thang 6/2020 do ngudi lao dong co y kién dén bi
don thi bi don méi chiju tra 70% luong d6i voi nguoi lao dong nghi & nha 1a khong
dung. Vi theo Quyét dinh s6 90/2020-QB/CTKY ngay 25/5/2020 dbi véi ngudi lao
dong nghi ¢ nha va hudéng 70% luong s€ duoc thanh toan vao ky luong thang 5 va
thang 6 nam 2020.

Tai Bdn dn lao dong so tham sé 20/2024/LD-ST ngay 25 thang 7 nim 2024,
Toa an nhan dan qudn Go Vip, Thanh pho Hé Chi Minh, tuyén xie:

Can clr vao: Diéu 5; diém a khoan 1 Piéu 32; diém ¢ khoan 1 Diéu 35; diém
a khoan 1 Biéu 39; Piéu 93; Diéu 94; khoan 6 Diéu 95; Piéu 102; Piéu 244; Diéu
266; Biéu 271; Biéu 273 va DBiéu 280 cua Bo luat T tung dan sy nam 2015;

Can ct Diéu 22; Piéu 23; Diéu 24; biéu 25; Diéu 36; Diéu 38; Piéu 47; Diéu
90 va Piéu 202 cia Bo luat Lao dong nam 2012;

Can ctr Piéu 113 cua Luat Bao hiém xa hoi nam 2006;

Can cu Luat phi va Ié phi; Luat thi hanh an dan su;

Ap dung Nghi quyét s6 326/2016/UBTVQH ngay 30/12/2016 cua Uy ban
thuong vu Qudc Hoi quy dinh vé muc thu, mién, giam, thu, nop, quan ly va sir dung
an phi, 1€ phi Toa an;

Tuyén xir:

1/ Khong chap nhan yéu cau cua nguyén don budc bi don:

- Hity Quyét dinh cham dut hop dong lao dong S6 29 ngay 08/5/2020.

- Phai nhan nguyén don tr¢ lai lam viéc.

- Tra tién luong cho nhiing ngay nguyén don khong duoc lam viéc tir ngay
17/6/2020 dén ngay 18/7/2024, tinh tron 49 thang x 8.606.114d6ng =
421.699.586d6ng.

- Bong bao hiém x& hoi cho nhimg ngay nguyén don khong dugc 1am viéc tir
ngay 17/6/2020 dén ngay 18/7/2024 theo mirc luong 8.606.114dong/thang.



- Tra luong 45 ngay khong bao trude: 45 ngay x 8.606.114ddng =
12.909.171d4ng.

- B4i thudng 02 thang luong x 8.606.114d0ng = 17.212.228ddng.
- Phai tra phu cap xang xe, nha tro, dat do:

+ Tir ngdy 01/01/2015 dén ngay 31/12/2015: 12 thang x 427.000d6ng/thang
= 5.124.000d6ng.

+ Tir ngay 01/01/2016 dén ngay 16/6/2020: 53,5 thang x 660.000d6ng/thang
=35.310.000d6ng.

- Tra cho nguyén don bao sao Giay khai sinh t&n Nguyén Dinh Anh T, sinh
ngay 16/01/2008 va Nguyén Quynh Kim N, sinh ngay 15/3/2010.

2/ Pinh chi giai quyét yéu cau khai kién caa nguyén don yéu cau bj don tra
hoic dong tién bao hiém xa hoi, bao hiém y té, bao hiém that nghiép ma bi don
khong tham gia bao hiém x& hoi cho nguyén don 17 thang gém thang 3/2007; cac
thang 6, thang 7, thang 8, thang 9/2008; cac thang 02, thang 4, thang 5, thang 6/2009;
cac thang 9, thang 10, thang 11, thang 12/2011; cac thang 01, 02, thang 3, thang
4/2012; theo murc lwong 5.179.400d6ng/thang 1a 28.175.936d4ng.

3/ Pinh chi giai quyét yéu cau khai kién cia nguyén don yéu cau bi don co
trach nhiém hd trg tién trg cap mat viéc 1lam 19 nam tir ndm 2001 dén nam 2020 1a
163.516.166d6ng.

4/ Pinh chi giai quyét yéu cau khai kién caa nguyén don yéu cau bj don tra
lai nguyén don ban sao chitng minh nh&n dan ctia nguyén don.

Ngoai ra, ban an lao dong so tham con tuyén vé an phi lao dong so tham,
quyén khang cao va nghia vu thi hanh an cua cac duong su.

Ngay 06 thang 8 ndm 2024, nguyén don c6 don khang cao toan b ndi dung
Ban 4n so tham, dé nghi toa an cip phic tham stra ban an so tham, chap nhéan toan
bd yéu cau khoi kién cta nguyén don.

*Tai phién toa phiic thim:

Nguyén don yéu cau hodn phién tda véi 1y do chua giai quyét khiéu nai bang
van ban do chua cho duong sy tiép can ho so. Pong thoi, cd yéu cau chuyén hé so
qua Co quan Canh sat diéu tra v6i 1y do bi don lam gia hd so dé chiém doat tai san
ctia nguyén don. Tuy nhién, nguyén don va ngudi dai dién theo Gy quyén cung xac
dinh vao ngay 31/10/2024 di dugc Toa an nhan dan Thanh phé HO Chi Minh cho
tiép can ho so dé sao chup va ghi chép tai liéu, nhung nguyén don khong dong y ghi
chép Bién ban phién toa va Bién ban nghi an. Toa an cip so thim thuc hién cach
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thire thu mau chit ky cua nguyén don trén To A4 dé giam dinh 1a khong dung quy
dinh, nhung khong néu dugc can cu.

Ngoai ra, nguyén don dé nghi néu xét xtr thi Ho1 dong xét xtr phuic tham chap
nhan toan bd yéu cau khang cdo cia nguyén don, stra ban an so tham hodc hay toan
b0 ban an so tham, giao ho so cho Toa an cap so tham xét xur lai.

Bi don dé nghi gitt nguyén ban an so thAm do Cong ty don phuong diing quy
dinh phap luat. Hai bén duong su khong tu thoa thuan véi nhau giai quyét vu an. Dé
nghi Toa an cap phuc tham giai quyét theo quy dinh phap luat.

*Pai dién Vién kiém sdt nhin dén Thanh phé Ho Chi Minh phdt biéu y
kién ciia Vién kiém sdt vé viéc tudn thii phdp ludt trong qud trinh gidi quyét vu dn
& giai doan phiic thim:

V& t6 tung: Tham phan, Hoi dng xét xt thuc hién dung quy dinh caa Bo luat
T tung déan sy, dam bao cho cac duong su co cac quyén va nghia vu theo quy dinh;
gui cac Quyét dinh, Thong bao cho Vién kiém sat ciing cap, duong su day du, dung
thoi han. Hoi dong xét xir ding thanh phan, phién toa dién ra theo dung trinh tu va
quy dinh cua phép luat.

Déi véi yéu cau xin hodn phién toa cua nguyén don véi Iy do chua duogc sao
chup ho so 13 Bién ban phién toa va bién ban nghi an ctia Toa an cip so thim, trong
khi ngay 31/11/2024 da duoc tiép can toan b ho so 1a khong co co so dé chap nhan.
Pbi v6i yéu cau chuyén ho so qua Co quan Canh sat diéu tra v6i 1y do tai licu 12 to
gidy A4 c6 chit ky cta nguyén don khong giri qua co quan giam dinh lam cho Két
ludn Giam dinh khong chinh xac, nhung khong dua ra duoc chung ctr dé chung
minh. Dé nghi khong chap nhan hodn phién toa cia nguyén don.

Vé noi dung: dé nghi khong chap nhan khang céo ctia nguyén don, gitt nguyén
quyét dinh cta ban an so tham.

NHAN PINH CUA TOA AN:
Sau khi nghién cuu cdc tai liéu co trong hé so vu an dwoc tham tra tai phién

toa va can cw vao két qua tranh ludn tai phién toa, Hoi dong xét xu phuic tham nhan

dinh:

[1] V& hinh thire: don khang cdo ctia nguyén don duogc 1am trong thoi han lut
dinh, pht hop véi quy dinh tai Piéu 271, Piéu 272 va Piéu 273 B6 luat T6 tung dan
su nam 2015. Nguyén don khong phai dong tién tam Gmg an phi dan su phic thim
theo quy dinh.

[2] V& yéu cau hodn phién toa ctia nguyén don:
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[2.1] Xét yéu cau chuyén hd so qua Co quan Canh sat diéu tra diéu tra voi Iy
do bi don 1am gia ho so dé chiém doat tai san. Tai phién toa phiic tham, nguyén don
xéc dinh chir viét va chir ky tai but luc s6 445 (trén to gidy A4, c6 dong du hinh chir
nhat mau do ghi ndi dung: phan vién KHHS s6 1278 nam 2022. TLMSS:M9) 1a do
nguyén don ky va viét, nhung cho rang thim phan cip so thim khong giao cho co
quan giam dinh, lam cho Két luan giam dinh khong dang. Nhung khong dua ra dugc
cin ct dé ching minh. Khong c6 co s¢ dé chap nhan.

[2.2] Xét yéu cau chua duogc tiép can ho so 13 Bién ban phién toa so thAm va
bién ban nghi an cta Tda an cap so tham, trong khi ngay 31/11/2024 nguyén don da
duoc tiép can toan bo ho so 1a phu hop quy dinh phép lut.

[2.3] Tir nhitng cin ¢t néu trén, yéu cau hodn phién toa ciia nguyén don khong
duoc Ho1 déng Xét XU chép nhan.

V¢é noi dung:

[3] V& yéu cau khoi kién cta nguyén don huy Quyét dinh cham dat Hop dong
lao dong S6 29 ngay 08/5/2020 cua bi don va giai quyét hau qua cta viéc don phuong
chap dat hop dong lao dong.

[3.1] Can ctr thuc tién nam 2020 trong bdi canh bung phat dich bénh COVID-
19, tir ngay 23/01/2020 thoi diém xac dinh truong hop dau tién mac bénh, Quyét
dinh s6 447/QD-TTg ngay 01/4/2020 cta Thu tudng Chinh phu vé viéc cong bd dich
bénh COVID- 19, Thu tuéng Chinh phu ban hanh Chi thi sé 15/CT-TTg ngay
27/3/2020 va Chi thi s6 16/CT-TTg ngay 31/3/2020 thuc hién cach ly toan xa hoi 15
ngay tu 00 gio ngay 01/4/2020.

[3.2] Ngay 10/4/2020, bi don ban hanh Quyét dinh s6 23/2020-QD/CTKY vé
viéc khong dong bao hiém xa hdi cho cong nhan vién ndp don xin tam hoan thyuc
hién hop dong lao dong, sau khi thoa thuan véi cong nhan vé viéc tam hodn thuc
hién hop déng lao dong. Ngay 16/4/2020, bi don thuc hi¢n thda thuan véi dai dién
cdng nhan va Ban chap hanh Cong doan co sé vé viée ting luong cho cong nhan
vién dang lam va giam bién ché mot s6 cong nhan vién. Ngay 28/4/2020, bi don tiép
tuc tién hanh thoa thuan véi dai dién cong nhan va Ban chap hanh Cong doan co s
vé viéc tam hodn thuc hién hop dong lao dong mot s cong nhan vién tir ngdy
01/5/2020 dén ngay 31/5/2020 va hd trg 2.000.000d6ng/ngudi.

[3.3] Ngay 02/5/2020, bi don cung vo1 dai dién Ban Chép hanh Coéng doan co
S& va dai dién cong nhan tién hanh thoa thuan vé viéc cham dit hop déng lao dong,
Cong ty s& giao thong bao cham dut hop dong lao dong cho cac cong nhén vién, giri
qua thu dién tir hodc nhd céc to trudng thong bao ho trudc 45 ngay. Sau khi nhan
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dugc thong bao thi cong nhan vién nghi & nha, khong phai di 1am viéc va dugc hudng
70% luong vi Cong ty hién khong cé da viéc lam.

[3.4] Ngay 04/5/2020, bi don thong béo lich 1am vi¢c thang 5/2020, bd tri cac
t6 di lam 04 ngay/tudn bat dau tir ngay 04/5/2020 do cong viéc rat it. Ngay
06/5/2020, bi don ban hanh Quyét dinh s6 28/2020-QD/CTKY vé viéc tam hodn
thue hién hop dong lao dong tir ngay 01/5/2020 dén ngay 31/5/2020 (danh sach dinh
kém 08 ngudi lao dong). Ngay 25/5/2020, bi don ban hanh Quyét dinh sé 90/2020-
QP/CTKY vé viéc cham dit hop dong lao dong, duoc nghi & nha va hudong 70%
lwong khong phai dong bao hiém x hoi, bao hiém y té, bao hiém that nghiép (dugc
thanh toan vao ky lvong thang 5 va thang 6/2020), danh sach dinh kem 12 nguoi lao
dong.

[3.5] Can ctr Bién ban thoa thuan ngay 02/6/2020 véi dai dién Ban chap hanh
Cong doan co s& va dai dién cong nhan vé viée tra 70% luong co ban cho cong nhan
vién nhirng ngay nghi & nha do Cong ty khong c6 du viéc lam, thang 5/2020 Cong
ty da bd tri cho mét sb to di 1am 03, 04 hodc 05 ngay mot tuan.

[3.6] Ngay 02/5/2020, Cong ty B Thong bao S6 21 vé viéc chdm dit hop dong
lao dong vai nguyén don ké tir ngdy 16/6/2020. Thong bao nay chi dong dau treo
ciia Cong ty, do ba Nguyén Thi Thién N1 ky tén, cin ctr Gidy uy quyén ngay
29/4/2020 ctia ngudi dai dién theo phéap luat ciia Cong ty. Trong qua trinh giai quyét
vu an va tai phién toa, nguyén don thtra nhan dugc Cong ty giao thong bao ngay
02/5/2020 nhung khong dong ¥ nhan. Pu co sé xac dinh bi don di thong bao trudc
45 ngay theo quy dinh tai diém a khoan 2 Piéu 38 cta B luat Lao dong nam 2012.

[3.7] Ttr nhitng cin c& néu trén, Toa an cap so tham khong chap nhan yéu cau
khai kién ctia nguyén don phu hop quy dinh tai diém c khoan 1 va diém a khoan 2
Picu 38 Bo luat Lao dong nam 2012. Pong thoi, khong chip nhan yéu cau khang
c4o ctia nguyén don giai quyét hau qua cua viéc don phuong cham dit hop dong lao
dong quy dinh tai Diéu 41 Bo luat Lao dong nam 2012.

[4] Xét yéu cAu budc bi don tra tién phu cip tién xing xe, nha tro, phu cp
dat do.

[4.1] Can ctr Két luan Giam dinh s6 1278/KL-KTHS ngay 05/5/2022 ctia Phan
vién KHHS tai Thanh phé H6 Chi Minh — Bo C2, két luan: “I. Chit ky ditng tén
Nguyén Thi Kim C trén cdc tdi liéu ky hiéu tir A2 dén A6; chir viét ho tén “Nguyén
Thi Kim C” trén cdc tai liéu ky hiéu A2, A3, A5, A6 so véi chir ky, chir viét dimg tén
Nguyén Thi Kim C trén tdi liéu ky hiéu tir M1 dén M9 la do cing mét nguoi ky, viét
ra. 2. Chir viét ho tén “Nguye’n Thi Kim C” trén tai liéu ky hiéu Al so voi chir viét
dimg tén Nguyén Thi Kim C trén tai lidu ky hiéu tir M1 dén M9 la khéng phdi do
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cung mot nguoi viét ra. 3. Khéng dii co sé két ludn chir ky dirng tén Nguyén Thi Kim
C tai liéu ky hiéu Al so véi chir ky ditng tén Nguyén Thi Kim C trén tai liéu ky hiéu
tir M1 dén M9 la ¢6 phdi do cing mot nguoi ky ra hay khéng.” Nguyén don thira
nhan chtr ky, chir viét mau cua nguyén don (duoc thuc hién truc tiép tai phién toa
phuc thdm) trén t& gidy A4, nhung khong dung thé thirc van ban, dan dén Két luan
Gidm dinh 1a sai, ngoai ra khong dua ra dugc ching ctr chung minh nao khac. Khong
c6 don khiéu nai dén co quan giam dinh vé Két luan Giam dinh néu trén. Viéce thu
tién tam (mg giam dinh sau d6 duoc tra lai theo quy dinh phap luat, khong co cin clr
lam anh huong dén Két luan Giam dinh hay anh huéng dén quyén va loi ich hop
phap cua nguyén don. Do dé, ¥ kién cta nguyén don cho rang Két luan Giam dinh
sai 1a khong c6 co so dé chip nhan.

[4.2] Can ctr Phu luc hop dong lao dong ngay 31/12/2014 (ky hiéu A2) ap
dung tir ngay 01/01/2015 c6 thoa thuan phu cap xang xe 233.000 dong/thang, khong
c6 thoa thuan khoan phu cip nao khac. Nguyén don xac nhan di nhan du phy cip
233.000d6ng/thang. Can ctr két luan giam dinh néu trén, nguyén don néu khong ky
vao Phu luc ndy nhung khong dua ra dugc cin ctr dé chinmg minh. Do d6, yéu cau bi
don phai tra phu cap con thiéu 1a 427.000dong/thang tir ngay 01/01/2015 dén ngay
31/12/2015 1a 12 thang x 427.000ddng/thang 1a khong c6 co so chip nhén.

[4.3] Xét yéu cau doi cac khoan phu cap con thiéu tir ngdy 01/01/2016 dén
ngay 16/6/2020. Can ctir Hop dong lao dong s6 35/T1-16 ngay 01/01/2016 (ky hiéu
A6) thoa thuan tién luong co ban 3.745.000dong/thang; phu cdp tham nién
25.000dong/nam, thuc t& Cong ty chi 25.000d0ng/thang; cac khoan phu cip khac
khong c6. Can ctr Phy luc hop dong lao dong ngay 31/12/2016 (ky hiéu A3) ap dung
tir ngdy 01/01/2017 va Phu luc hop dong lao dong ngay 29/12/2017 (ky hiéu A4)
ap dung tir ngay 01/01/2018 déu khong c6 thoa thuan khoan phu cap. Do d6, khong
c6 co s chap nhan khang cdo ctia nguyén don vé phan nay.

[5] Xét yéu cau cua nguyén don budc bi don tra hodc dong tién bao hiém xa
hoi, bao hiém vy té, bao hiém that nghiép 17 thang ma Cong ty khong tham gia bao
hiém xa hoi gom thang 3/2007; cac thang 6, thang 7, thang 8, thang 9/2008; cac
thang 02, thang 4, thang 5, thang 6/2009; cac thang 9, thang 10, thang 11, thang
12/2011; céc thang 01, thang 02, thang 3, thang 4/2012; theo mic luong
5.179.400ddng/thang 1a 17 thang x 32% x 5.179.400d6ng/thang = 28.175.936d0ng.
Bi don yéu cau ap dung thoi hiéu khoi kién, Hoi dong xét xir xét thay: nguyén don
néu ngay 21/7/2020 méi nhan duge S6 bao hiém xa hoi 1am co so xac dinh chua hét
thoi hiéu khai kién. Tuy nhién, can cit Phiéu d6i chiéu qua trinh dong bao hiém x4
héi ngay 17/5/2017 cua Co quan Bao hiém x3 hoi quan G vé qua trinh déng bao
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hiém xa hoi tir thang 11/2001 dén thang 02/2017 nguyén don ky tén va ghi ho tén.
Qua trinh giai quyét vu 4n, cling nhu tai phién toa phiic thim nguyén don néu khéng
ky nhung khong dwa ra dugc ching cir chimg minh. Can xac dinh, tir ngay 17/5/2017
nguyén don da biét thong tin ctia qua trinh tham gia dong bao hiém x4 hoi ctia minh
tir nam 2001 dén thang 02/2017. Do d6, dén ngay 22/7/2020 nguyén don khoi kién
1a ¢ hét thoi hiéu khai kién 01 ndm theo quy dinh tai khoan 2 Diéu 202 B6 luat Lao
dong nam 2012. Toa an cip so tham dinh chi yéu cau khai kién phan nay do c6 yéu
cau xem xét vé thoi hiéu cua bi don 13 ¢6 co s¢. Khong chap nhan khang cao cua
nguyén don, giir nguyén quyét dinh ban an so thim vé phan nay.

[6] Nguyén don yéu ciu bi don tra lai ban sao gidy khai sinh tén Nguyén Dinh
Anh T, sinh ngay 16/01/2008 va Nguyén Quynh Kim N, sinh ngay 15/3/2010. Toa
an cip so thAm cin cr viéc nguyén don thira nhan ndp cho Cong ty ban sao Gidy
khai sinh cta hai con dé 1am tha tuc hudng trg cap thai san va Céng ty d ndp cho
co quan Bao hiém xa hoi. Ngoai ra, ban sao Gidy khai sinh khong phai 1a doi tuong
Toa an thy 1y giai quyét, khong chap nhan khang céo cia nguyén don vé phan nay.

[7] Cac phan khéc clia ban 4n so tham khong khang cdo can gitt nguyén.
[8] An phi lao dong nguyén don khong phai chiu.
Vi cac 1€ trén,
QUYET PINH:
Ap dung khoan 1 Diéu 308 Bo luat T6 tung dan sy nam 2015;
Ap dung Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban

thuong vu Quéc hoi quy dinh vé murc thu, mién, giam, thu nop, quan 1y va st dung
an phi, 1¢ phi Toa an.
Tuyén xu:

1. Khong chap nhan yéu cau cta ba Nguyén Thi Kim C vé viéc yéu cau Cong
ty TNHH MTV S:

- Hay Quyét dinh vé viéc cho thdi viéc s6 29-2020-QD/NV-CTKY ngay
08/5/2020.

- Phai nhan ba Nguyén Thi Kim C tré lai lam viéc.

- Tra tién luong cho nhitng ngay ba Nguyén Thi Kim C khong dugc 1am viée
tir ngay 17/6/2020 dén ngay 18/7/2024, tinh tron 49 thang x 8.606.114d6ng/thang =
421.699.586ddng.
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- Pong bao hiém x4 hoi cho nhitng ngay ba Nguyén Thi Kim C khong duoc
lam viéc tr ngay 17/6/2020 dén ngay 18/7/2024 theo muc luong
8.606.114d6ng/thang.

- Tra luong 45 ngay khong bao trude: 45 ngay x 8.606.114d6ng/thang =
12.909.171d6ng.

- B6i thuong 02 thang luong x 8.606.114d6ng/thang = 17.212.228d6ng.
- Phai tra phu cép xang xe, nha tro, dét do:

+ Tir ngay 01/01/2015 dén ngay 31/12/2015: 12 thang x 427.000 dong/thang
= 5.124.000d6ng.

+ Tir ngay 01/01/2016 dén ngay 16/6/2020: 53,5 thang x 660.000dong/thang
=35.310.000d6ng.

- Tra cho ba Nguyén Thi Kim C bao sao Gidy khai sinh tén Nguyén Dinh Anh
T, sinh ngay 16/01/2008 va Nguyén Quynh Kim N, sinh ngay 15/3/2010.

2. Pinh chi giai quyét yéu cau khai kién ciia ba Nguyén Thi Kim C yéu cau
cong ty TNHH MTV S tra hoic dong tién bao hiém xa hoi, bao hiém y té, bao hiém
that nghiép ma Céng ty khong tham gia bao hiém x4 hoi cho ba Nguyén Thi Kim C
17 thang gém thang 3/2007; cac thang 6, thang 7, thang 8, thang 9/2008; cac thang
02, thang 4, thang 5, thang 6/2009; cac thang 9, thang 10, thang 11, thang 12/2011;
cac thang 01, thang 02, thang 3, thang 4/2012; theo mirc luong 5.179.400d6ng/thang
1a 28.175.936d6ng.

3. Pinh chi giai quyét yéu cau khoi kién ctia ba Nguyén Thi Kim C yéu cau
cong ty TNHH MTV S ¢6 trach nhiém hd tro tién tro cAp mat viéc lam 19 nam tir
nim 2001 dén nam 2020 13 163.516.166d6ng.

4. Pinh chi giai quyét yéu cau khdi kién ciia ctia ba Nguyén Thi Kim C yéu
cau Cong ty TNHH MTV S tra lai ba Nguyén Thi Kim C ban sao chimg minh nhan
dan ctia ba Nguyén Thi Kim C.

5. Vé 4n phi: ba Nguyén Thi Kim C duoc mién ndp an phi. Céng ty TNHH
MTYV S khong phai chiu an phi.

6. Ban an phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
"TANDToicao; THAM PHAN - CHU TQA PHIEN TOA
- TAND Cap cao tai TP. Ho Chi Minh; *

- TAND Q. Go Vip;

- VKSND Cép cao tai TP. Ho Chi Minh;

- VKSND TP. H) Chi Minh;

- Cyc THADS TP. H5 Chi Minh;
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- Chi cuc THADS Q. Go Vép;
- Buong su (d€ thi hanh);
- Luu: VT, HSVA.
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