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Vé viéc tranh chip

hop ddng vay tai san

NHAN DANH
NUOGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH KIEN GIANG

- Thanh phin Hpi dong xét xir phiic thdm gom co:

Tham phan - Chu toa phién toa: Ba Nguyén Thi Nhién

Céac Tham phan: 1- Ong Tran Ba Kha

2- Ba Hoang Thi Thu Huong

- Thu ky phién toa: Ong Bui Van Banh - Thu ky Toa 4n nhan dan tinh
Kién Giang.

- Pai di¢n Vién kiém sdt nhan dan tinh Kién Giang tham gia phién toa:
Ong Cao Phuong Binh - Kiém sat vién.

Ngay 28 thang 5 nam 2019 tai try sé Toa an nhan dan tinh Kién Giang xét
xtr phiic tham cong khai vu an thu 1y s6 84/2019/TLPT-DS ngay 02 thang 5 nim
2019 vé “tranh chap hop dong vay tai san”.

Do ban an déan su so tham s6 06/2019/DS-ST ngay 28/02/2019 ctia Toa an
nhan dan thanh phd H, tinh Kién Giang bi khang c4o.

Theo quyét dinh dua vu an ra xét xir phiic tham s6 109/2019/QD-PT ngay
15/5/2019 gitra cac duong su:

- Nguyén don: Ba Huynh Thi C, sinh nam 1956

Dia chi: duong L, phuong P, thanh phd H, tinh Kién Giang.

- Bi don:

1. Anh Mai Van T, sinh nam 1980

2. Chi H6 Thi Th, sinh ndm 1990

Pia chi: BPuong M, phuong P, thanh phé H, tinh Kién Giang.



Nguoi dai dién theo ay quyén cua anh T, chi Th: Anh Mai Van Thi, sinh
nam 1978

Dia chi: Khu phd M, thi tran D, huyén P, tinh Kién Giang.

- Nguwoi khang cdo: Bi don anh Mai Van T, chi HO Thi Th.

(Cac duong su c6 mat tai phién toa)
NOI DUNG VU AN:

* Nguyén don ba Huynh Thi C trinh bay: Vao thang 02/2015 vo chong anh
T, chi Th ¢6 vay cta ba sb tién 300.000.000d0ng (ba trim triéu dong) dé mua dat
va xay nha. Do anh T chay tai cong ghe cho ba nén ba méi tin twong cho vay tién
khong tinh 13i dé mua dat, xdy nha. Pén nam 2017, vo chong anh T, chi Th ¢6 tra
cho ba dugce 110.000.000d6ng (mot trim mudi triéu dong), sau d6 vay thém cia
ba 60.000.000d6ng. Dén ngay 12/9/2018 anh T nghi viéc, khong chay ghe cho ba,
ba méi két sb lai vo chéng anh T con no ba sb tién 250.000.000d6ng (hai tram
nim muoi triéu dong), vo chong anh T c6 viét gidy no va hen mdi nim tra
50.000.000d6ng (nim muoi triéu dong) nhung ba khong dong y phuong thirc tra
ng. Nay ba yéu ciu anh T, chi Th tra cho ba sb tién 250.000.000d0ng (hai trim
nim muoi triéu dong), khong yéu cau tinh 13i.

* Bi don anh Mai Vin T, chi H6 Thi Th ciing trinh bay: Ttr ndm 2013 anh
T c6 chay tai cong thué cho ghe cta ba C, nam 2015 anh T ¢6 vay cua ba C sb
tién 300.000.000d6ng (ba tram triéu dong), khong tinh 13i suat. Trong qua trinh
vay, anh T c6 tra duoc 110.000.000d6ng (mdt trim muoi triéu dong) va vay
thém, dén nay con ng ba C s6 tién 250.000.000d6ng (hai tram nam muoi triéu
ddng). Do chay ghe danh bat dugc it, thu nhap khong nhiéu, gia dinh khé khan nén
anh T xin nghi viéc. Ngay 12/9/2018 anh T, chi Th ¢6 viét gidy ng hen véi ba C mdi
nam tra 50.000.000dong (nim muoi triéu doéng) , thoi han tra 1a 05 nam, ba C ciing
dong v cho tra dan nhung khi c6 gidy no ba C lai di khoi kién. Hién nay hoan canh
kho khan nén anh T, chi Th khong ¢6 kha nang tra mot 14n nén anh chi xin dugc tra
dan mdi nam 50.000.000d6ng (nim muoi triéu dong) theo gidy muon ng lap ngiy
12/9/2018.

* Tai ban 4n so' thim s6 06/2019/DS-ST ngay 28/02/2019 ciia Toéa an
nhéan dan thanh phé H da quyét dinh:



Budc anh T, chi Th phai tra cho ba C s tién 250.000.000ddng (hai trim nim
muoi triéu dong).

An so tham con tuyén vé an phi, 14i suat chdm thi hanh an va bao quyén
khang céo theo han luat dinh.

* Ngay 14/3/2019 anh T, chi Th khang c4o toan bd ban an so tham, yéu cau
cap phuc tham xem xét lai toan bo ban an so tham vi cho rang Toa 4n cap so thim
khong xem xét day du, toan dién ching ci.

Tai phién toa phuc tham, nguoi dai dién theo Gy quyén cua anh T, chi Th
yéu cau cdp phuc thAm xem xét lai toan bd ban an so thadm. Hién nay hoan canh
khé khan nén anh T, chi Th khong ¢6 kha nang tra mot 1an cho ba C, anh T, chi Th xin
duoc tra dan mdi nam 50.000.000d6ng (nim muoi triéu dong) theo gidy muon ng 1ap
ngay 12/9/2018.

Con ba C yéu cau giir nguyén ban an so tham, budc anh T, chi Th phai tra
cho ba C s6 tién 250.000.000dong (hai trim nim muoi triéu dong).

Kiém sat vién tham gia phién toa phat biéu quan diém: Vé thu tyc t6 tung,
Tham phan, Hoi dong xét xir, Thu ky va cac duong su di tuan tha dung quy dinh
ctia phap luat t6 tung dan sy. Vé hudng giai quyét vu an, dé nghi cap phic tham
khong chap nhan ndi dung khang co ciia vo chong anh T, chi Th; ba C da rut yéu
cau tinh 13i suat nhung Toa 4n cip so khong dinh chi 1a c6 thiéu sot dé nghi cip
phuc tham sira lai cho phu hop quy dinh cta phap luat.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u c6 trong hd so vu an duogc thim tra tai phién
tda va can ctr két qua tranh luan tai phién toa, Hoi df‘mg x¢&t X nhan dinh:

[1] Vé thi tuc t6 tung: Tai don khoi kién ngdy 17/9/2018 ba Huynh Thi C
khoi kién yéu cau vg chong anh Mai Vian T, chi H6 Thi Th phai tra sd tién no gbc
1a 250.000.000d0ng (hai trim ndm muoi triéu dong) va yéu cau tra 1ai suét theo
quy dinh phap luat ké tir ngdy nop don khai kién (but luc 01). Tai phién toa so
tham, ba C rut lai yéu cau khong tinh 13i suat (bat luc 61) nhung Toa 4n cap so
tham khong dinh chi ddi véi yéu cau tinh 13i suat theo quy dinh tai Diéu 244 Bo
luat T tung dan sy 1a co thiéu sét, Toa an cép so tham can rat kinh nghiém doi

v&i thiéu sot nay.



[2] V& ndi dung: Trong qua trinh giai quyét vu 4n, hai bén duong sy déu
thira nhan anh T ¢o6 chay tai cong thué cho ghe cua ba C, nam 2015 anh T cé vay
ctia ba C s6 tién 300.000.000dong (ba tram triéu dong) dé mua dat va xay nha,
khéng tinh 14 suat. Trong qud trinh vay, anh T, chi Th co tra duogc
110.000.000d6ng (mdt traim mudi triéu dong) va vay thém 60.000.000d6ng, dén
nay con ng ba C s tién 250.000.000d6ng (hai trim nim muoi triéu dong). Vo
chong anh T, chi Th ¢6 viét gidy muon no ngdy 12/9/2018. Sy kién ndy duogc cac
duong sy thira nhin nén khong can phai chimg minh theo Piéu 92 Bo ludt T
tung dan su.

[3] Xét ndi dung khang cdo cua anh T, chi Th ciing nhu ¥ kién cua nguoi
dai dién theo Uy quyén yéu cau cap phuc thim xem xét lai toan bd ban 4n so
tham. Hién nay hoan canh kho khan nén anh T, chi Th khong ¢6 kha nang tra mot lan
cho ba C; anh T, chi Th xin duoc tra dan mdi nam 50.000.000d0ng (nim muoi triéu
dong) theo gidy muon no 1ap ngay 12/9/2018. Hoi dong xét xir xét thiy, vo chong anh
T, chi Th thira nhan con ng ba C s6 tién goc 1a 250.000.000d6ng nhung d& nghi tra moi
nam 50.000.000d0ng theo gidy muon ng lap ngdy 12/9/2018, tirc 13 hang nim tra
50.000.000d0ng vao ngay 12/9. Xét thay, “gidy muon ng” dé ngay 12/9/2018 chi co
chir ky ctia anh T, chi Th, khong c6 chir ky ctia ba C (bt luc 05). Ba C ciing khong
dong ¥ phuong thirc tra no ctia anh T, chi Th va di 1am don khai kién ngay 17/9/2018.
Mat khéc, tai bién ban xac minh ngay 06/12/2018, ong Tran Thanh H, phé Truong
khu phé M xac dinh ong chi x4c nhin ndi dung anh T, chi Th c6 muon tién cta ba C,
con cach thire thanh toan ng 6ng khong xac nhan vi khong c6 mat ba C. Anh T mang
gidy muon no nho dng x4c nhan (bat luc 33a). Nhu vay, khong c¢6 cin cir dé cho rang
ba C va anh T, chi Th thoa thuén tra tién hang nim ciing nhu thoi han tra ng. Toa &n
cép so' thAm budc anh T, chi Th phai tra cho ba Csb tién 250.000.00066ng (hai tram
nam muoi triéu déng) 1a hoan toan c6 co s, phu hop quy dinh tai Piéu 463, Piéu
469 B0 luat Dan su nam 2015.

[4] D6i voi yéu cau clia nguoi dai dién theo iy quyén cta anh T, chi Th cho
rang hién nay hoan canh kho khin nén anh T, chi Th khong c6 kha ning tra mot 1an
cho ba C; anh T, chi Th xin duoc tra dan mdi nam 50.000.000d0ng (nim muoi triéu
dong). Xét thay ba C khong dong v cho vo chong anh T, chi Th tra dan. Theo quy



dinh tai myc 1 phan III Thong tu lién tich s6 01 /TTLT ngay 19/6/1997 cia Toa
an nhan dan t6i cao -Vién kiém sat nhan déan tdi cao - Bo Tu phap - Bo tai chinh
huéng dan viéc xét xtr va thi hanh an vé tai san c6 quy dinh: “Toa dn khdng dn
dinh trong ban an, quyét dinh thoi diém hodc thoi han bén cé nghia vu thi hanh
an”. Do d6 Hoi dong xét xtr phuc tham khong ¢ co so dé chdp nhan ndi dung
khang céo nay ctia anh T, chi Th ciing nhu ¥ kién ciia ngudi dai dién theo uy quyén
cta anh T, chi Th. Truong hop anh T, chi Th thuc su kho khan, khong cé kha nang
tra mot 1an thi c6 thé lam don dé co quan Thi hanh an dén su c6 thim quyén xem
xét, giai quyét theo quy dinh cta Luat thi hanh an dan su.

[5] Tir nhitng nhan dinh trén, sau khi thao luan, Hoi ddng xét xir nghi an
nén chép nhan y kién dé xuit cia Kiém sat vién, khong chép nhan ndi dung
khang cdo ctia anh T, chi Th cling nhu yéu cau cua nguoi dai dién theo uy quyén
ctia anh T, chi Th, can thiét stra ban 4n so thAm theo hudong dinh chi xét xu doi
véi yéu cau tinh 13i sudt cta ba C, cac ndi dung khac ctia ban an so tham duoc giir
nguyén.

[6] V& 4n phi phiic tham: Anh T, chi Th khang cdo khong duoc chp nhan
nén phai chiu an phi phtic thim mdi ngudi 1a 300.000d6ng.

Vi cac 1€ trén;

QUYET PINH

Cin ctr khoan 2 Diéu 308, Piéu 309 Bo luat TS tung Dan su;

Ap dung Piéu 463, 466, 468, 469 Bo luat Dan sy nim 2015; Nghi quyét s6
326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban thuong vu Qudc hdi quy
dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va st dung an phi va 1& phi toa an.

Xtr: Khong chap nhan noi dung khang cdo cua anh T, chi Th. Stra ban 4n so
tham s6 06/2019/DS-ST ngay 28/02/2019 ctia Toa 4n nhan dan thanh phé H.

1. Pinh chi xét xtr d6i v&i yéu cau tinh 13i suat ctia ba Huynh Thi C.

2. Budc anh Mai Van T, chi HO Thi Th phai tra cho ba Huynh Thj C s6 tién 1a
250.000.000d6ng (hai trim nim muoi triéu dong).

Ké tir ngdy c6 don yéu cau thi hanh 4n cta ngudi duge thi hanh an cho dén

khi thi hanh 4n xong, bén phai thi hanh 4n con phai chiu khoan tién i cia sb tién



con phai thi hanh dn theo murc 1ai suét quy dinh tai Diéu 357, Piéu 468 cua Bo
luat Dan sy nam 2015.

3. Vé an phi:

- Anh T, chi Th phai chiu 4n phi din sy so thim c6 gia gach la
12.500.000d6ng (mudi hai triéu ndm trim nghin ddng); phai chiu an phi phic
tham mdi ngudi 13 300.000d0ng. Pugc khau trir tién tam tng an phi phic tham da
ndp 600.000d6ng theo lai thu s 0008961, 0008962 ngay 11/4/2019 cuiia Chi cuc
Thi hanh 4n dén sy thanh phd H.

Ba C khong phai chiu an phi, ba C duoc nhan lai tién tam Gng 4n phi da
ndp 6.250.000dd6ng theo lai thu s6 0001224 ngay 21/9/2018 ctia Chi cuc Thi hanh
an dan sy thanh phd H.

Trudng hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luat
Thi hanh an dan su thi nguoi dugce thi hanh an dan su, nguoi phai thi hanh an dan
su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi
hanh an hoic bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7, 7a va 9
Luat Thi hanh an dan sy; thot hiéu thi hanh an dugc thyc hién theo quy dinh tai
Diéu 30 Luét thi hanh 4n dan sy

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an./.

Noi Nhan: TM. H(:)Iv})(;)NG XET XU PHUC THAM
- VKSND tinh Kién Giang; Tham phan - Chi toa phién tdoa

- TAND huyén Tp. H;

- THA dan su Tp. H;

- Cac duong su;
- Luu hd so.

Nguyén Thi Nhién



