TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BA RIA-VUNG TAU Péoc 1ap — Tw do — Hanh phc
Ban 4n s6:187/2023/DS-PT
Ngay: 28-9-2023
V/v “T/c hop dong mua ban cin ho”

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH BA RIA - VONG TAU

- Thanh phdn Héi dong xét xi phic tham gém c:

Tham phan — Chu toa phién toa:Ba Pao Thi Hué¢

Cdc Tham phdn:Ong Trinh Hoang Anh

Ong Truong Van Tam

- Thar ky phién toa: Ba Lé Thi Hoa — Thu ky Toa an nhan déan tinh Ba Ria —
Viing Tau.

- Pgi dign Vién kiém sat nhan dan tinh Ba Ria — Viing Tau: Ba Tran Thi Kiéu
Oanh— Kiém sat vién tham gia phién toa.

Ngay 28-9-2023, tai tru s6 Toa an nhan dan tinh Ba Ria - Viing Tau xét xtr phtiic
tham cong khai vu 4n dan sy thu Iy s6 135/2023/TLPT-DS ngay 05 thang 7 nam 2023
vé Viéc “Tranh chap hop ddng mua ban cin ho”.

Do Ban 4n dan sy so tham s6 12/2023/DS-ST ngay 14-3-2023 cua Toa an nhan
dan thanh phé Viing Tau, tinh Ba Ria — Viing Tau bi khang cao, theo Quyét dinh dua
vu 4n ra xét xir s6 191/2023/QD-PT ngay 15-8-2023 va Quyét dinh hoan phién toa sd
201/2023/Qb-PT ngay 08-9-2023, gitta cac duong su:

1. Nguyén don:

1.1. Ba Nguyén Thi Anh D, sinh nim 1958. Dia chi: 1 duong N, Phuong H,
thanh phé V, tinh Ba Ria - Viing Tau (vang mdt).

Nguoi dai dién hop phap: Ong Nguyén Xuan H, sinh nam 1986; Dia chi: 1 H,
phuong D, thanh phé V, tinh Ba Ria Viing Tau. Dia chi lién lac: S6 D duong C, Phuong
H, thanh phé V, tinh Ba Ria - Viing Tau (c6 mdt).

1.2. Ba Nguyén Thi N, sinh nim 1944; Dia chi: 3 C (nay 1a s6 C T), Phuong A,
Quan T, Thanh phé H6 Chi Minh. Dia chi lién lac: P, Toa nha T, chung cu S, I N,
Phuong B, quan B, Thanh ph H6 Chi Minh (vang mdt ¢6 don xin xét xir vang mat).

Nguoi dai dién hop phép: Ba Nguyén Thi Hong H1, sinh nam 1971; dia chi: E
N, phuong B, Quan A, TP H6 Chi Minh, 1a dai dién ty quyén theo Gidy Gy quyén ngay
27-9-2023 (c6 mat).



1.3. Ong Nguyén Btic A, sinh nim 1949 va ba Nguyén Thi M, sinh nim 1951;
Dia chi: Ap T, x4 P, huyén B, tinh Ba Ria - Viing Tau (vang mdt).

Nguoi dai dién hop phap: Ong Nguyén Duy H2, sinh nam 1981; Dia chi: 1 X,
phuong T, thanh phd V, tinh Ba Ria - Viing Tau.Dia chi lién lac: Can 206, chung cu
B, s6 A duong N, Phuong H, thanh phé V, tinh Ba Ria - Viing Tau (cé mdt).

1.4. Ba Ly Bach L, sinh nam 1987; Dia chi: 9 Ap C, phuong B, quan B, Thanh
phd H6 Chi Minh (¢ maz).

1.5. Ong Pham Vinh Phuong T, sinh nam 1973; Pia chi: A Hoa Binh, Phudng
E, Quan A, Thanh phé H6 Chi Minh (¢é mat).

1.6. Ba Pao Thij Tuyét H3, sinh ndm 1962; bia chi: A N, khu phé F, phuong T,
thanh phé B, tinh Bong Nai (ving mdt).

Ngudi dai dién hop phap cta ba H3: Ong Pinh Khanh T1, sinh ndam 1959; Pia
chi: 1, t6 F, Khu phd A, phuong T, thanh phé B, tinh Bong Nai (ving mdt).

2. Bi don: Ong Hoang Ngoc H4 — Chu D

Pia chi: B T, phuong B, thanh ph V, tinh Ba Ria - Viing Tau (vang mdt c¢é don
Xin Xét xir vang mat).

Ngudi dai dién hop phap: Ong Pham Pang C, sinh nim 1976; Pia chi: B T,
Phuong B, thanh phd V, tinh Ba Ria - Viing Tau (vang mdt).

3. Ngudi ¢6 quyén loi va nghia vu lién quan:

3.1. Ba Lé Thiéu N1, sinh ndm 1970; Pia chi: A Hoa Binh, Phuong E, Quan A,
Thanh phé HO Chi Minh (vang mat).

3.2. Ong binh Khanh T1, sinh nim 1959; bia chi: A N, khu phé F, phuong T,
thanh phé B, tinh Bong Nai. Dia chi lién lac: 1034/1/20, t6 F, Khu phd A, phuong T,
thanh phé B, tinh Bong Nai (ving mdt).

3.3. Ong Nguyén Vin C1, sinh nam 1957; Dia chi: 1 duong N, Phuong H, thanh
phd V, tinh Ba Ria - Viing Tau (vang mét ¢6 don xin xét xir vang mdt).

3.4. Ong Nguyén T2, sinh niam 1939; Pia chi: 3 C (nay 1a s6 C T), Phuong A,
Quan T, Thanh phé H6 Chi Minh (vang mdt ¢ don xin xét xir vang mat).

4. Nguoi khang cao: Ong Hoang Ngoc H4 — Chit DNTN S — 1 bi don.
NOI DUNG VU AN:
Theo Pon khai kién va cac 1oi khai tai Toa an, cac nguyén don:

1. Ba Nguyén Thi Anh D trinh bay: Ngay 09-8-2018, ba Nguyén Thi Anh b
va D ky HP mua ban cin ho s6 Q6.555, theo d6 ba B mua cin ho s6 B13, tang 14, dién
tich 74m?, dy an Can ho S tai s6 D L, phuong T, thanh pho V. Tong gia tri cin ho 1a
1.065.000.000d (Mét ty khéng tram sdu muwoi lam triéu dong).



Ba D da thanh todn sb tién 798.750.000 dong, tuong dwong 70% gia tri hop
ddng. Hai bén thoa thuan thoi han ban giao can ho du kién khoang thang 10-2019, ¢
thé + 06 thang.

Tuy nhién dén thoi diém hién nay, DNTN S chua ban giao cin ho theo nhu hai
bén thoa thuan nén ba B yéu cau: Ong Hoang Ngoc H4 - Chu Doanh nghiép tu nhan D
phai bdi thuong cho ba B sb tién 63.000.000 dong, twong duwong 70% s6 tién ba b thué
nha tinh tir thang 4-2020 dén ngay thang 12-2020. Tir ngay 10-01-2021 dén hét ngay
28-02-2023, mdi thang 6ng H4 phai tra cho ba b s6 tién 7.000.000ddng.

2. Ba Nguyén Thi N trinh bay: Ngay 29-8-2017, ba N va D ky hop dong dat
chd cin ho s6 Q6.258, theo d6 ba N mua can ho sb B, tang 18, dién tich 71m2, dy &n
Cian ho S tai 6 D L, phuong T, thanh phd V. Téng gia tri can ho 1a 781.000.000d (Bay
tram tam muwoi mét triéu dong).

Ba N da thanh toan s tién 741.950.000 dong, tuwong dwong 95% gia tri hop
dong. Hai bén thoa thuan thoi han ban giao can ho du kién quy I11/2018, c6 thé + 12
thang.

Tuy nhién dén thoi diém hién nay, DNTN S chua ban giao cin ho theo nhu hai
bén thoa thuan nén ba N yéu cau bdi thuong tir ngay 01-10-2019 dén ngay 28-02-2021
sb tién 1a 136.000.000d6ng. Tur ngay 05-3-2021 6ng H4 phai tra cho ba N mdi thang
8.000.000d6ng cho dén khi xét xu.

3. Ong Nguyén Pirc A va ba Nguyén Thi M trinh bay: Ngay 31-8-2018 ba
M, 6ng A c6 ky hop ddng s6 Q6.570 véi DNTN S dé mua cian ho B15 tang 05, dién
tich 74m? thudc dy &n Can ho S tai s6 D L, phuong T, thanh phd V. Tong gia tri can
ho 14 1.114.700.000ddng.

Ba M, 6ng A da thanh todn s tién 836.020.000d0ng, twong dwong 75% gia tri
hop dong. Hai bén thoa thuan thoi han ban giao cin ho du kién thang 10/2019, c6 thé
+ 06 thang.

Pén nay d4 qué thoi han ban giao can ho nén ba M, 6ng A yéu cau: 6ng Hoang
Ngoc H4 — Chu D phai bdi thuong cham ban giao can ho theo muic 1%/thang, twong
tmg 8.360.000d6ng/thang, thai gian tinh tir thang 4-2020 cho dén ngay 28-02-2023.

4. Ba Ly Bach L trinh bay: Ngay 16-7-2018, ba L c6 ky hop déng sé Q6-185
véi DNTN S dé mua can ho D5 tang 15, dién tich 80,5m? thudc du &n Can ho S tai s6
D L, phuong T, thanh phd V. Tong gia tri can ho la 805.000.000d6ng.

Ba L d4 thanh toan sé tién 748.000.000dong; trong duong 95% gia tri hop dong.
Doanh nghiép cam két giao nha cham nhat 1a thang 10 nam 2019 * 6 thang. Bén nay
da qua thoi han ma Doanh nghiép chua ban giao can ho.

Ba L yéu cau D phai boi thuong thiét hai do cham ban giao can ho tinh tir thang
05-2020 dén ngay 28-02-2023, mdi thang 7.480.000d0ng, twong duong 1%/thang.
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5. Ong Pham Vinh Phwong T trinh bay: Ngay 07-9-2017, 6ng T ¢6 ky hop
ddng s6 Q6-303 véi DNTN S dé mua can ho D7 tang 12, dién tich 80,5m? thugc du &n
Cin ho S, toa lac tai s6 D L, phuong T, thanh phd V. Tong gié tri cin ho Ia
1.086.750.000 dong.

Ong T di thanh toan sb tién 978.750.000d0ng, twong dwong 95% gia tri hop
d6ng. Doanh nghiép cam két giao nha cham nhét 1a quy I11/2018 + 6 thang.

Pén nay di qua thoi han ma Doanh nghiép chua ban giao cin ho. Ong T yéu
cau: DNTN S bdi thuong sb tién do vi pham thoi gian ban giao cin ho tinh tir 01-4-
2019, mdi thang 9.780.750 dong (twong duong voéi 1ai sudt 12%/nam) 1a 224.957.250
d6ng va tiép tuc thanh toan mdi thang 9.780.750 dong tinh tir ngay 01-4-2021 cho dén
khi ban giao cén hg.

Tai phién toa so tham, 6ng T thay doi yéu cau khai kién, yéu cau 6ng Hoang
Ngoc H4 — Chu D bdi thuong vé cham ban giao cin ho tir thang 4-2019 dén ngay 28-
02-2023, mdi thang 7.000.000 ddng, twong duong véi chi phi 6ng T phai thué nha hang
thang.

6. Ba Pao Thi Tuyét H3 trinh bay: Ngay 26-8-2017, ba H3 c6 ky hop dong s6
Q6-256 voi D mua cin ho C2 tang 11, dién tich 92m? thuoc dy &n Can ho S, toa lac tai
s6 D L, phuong T, thanh phd V. Tong gia tri can ho 1a 1.560.090.000 dong.

Ba H3 da thanh toan s tién 1.454.081.000d0ng. Doanh nghiép cam két giao
nha cham nhét 13 quy I1I ndm 2018 + 6 thang.

Pén nay dd qua thoi han ma Doanh nghiép chua ban giao cian ho. Ba H3 yéu
cau: D phai boi thuong thiét hai cho ba H3 mdi thang 10.000.000 d6ng tinh tir thang 3-
2019 1a 240.000.000d6ng va tiép tuc thanh toan mdi thang 10.000.000 dong tinh tir
ngay 01-4-2021 cho dén khi ban giao cin hd.

Tai phién toa so tham, ngudi dai dién theo iy quyén caa ba H3 - dng Pinh Khanh
T1 thay doi yéu cau khai kién, cu thé yéu cau 6ng Hoang Ngoc H4 — Chu D bdi thuong
vé cham ban giao cin ho tir thang 4-2019 dén ngay 28-02-2023, mdi thang 7.000.0004,
tuong duong véi chi phi ba H3 phai thué nha hang thang).

Tai phién toa ngay 14-7-2022, cac 6ng, ba Nguyén Thi Anh D, Nguyén Thi
N, Ly Bach L, Pham Vinh Phuong T, Pao Thi Tuyét H3, Nguyén Puc A va ba
Nguyén Thi M bé sung yéu cau khoi kién: ngoai yéu cau D bdi thuong thiét hai do
cham ban giao cin ho con yéu cau budéc DNTN S phai ban giao cin hd. Tuy nhién, qué
trinh giai quyét vu an va tai phién toa hém nay, cac 6ng, ba Nguyén Thi Anh B, Nguyén
Thi N, Ly Bach L, Pham Vinh Phuong T, Pao Thi Tuyét H3, Nguyén Duc A va ba
Nguyén Thi M rit yéu cau budc D ban giao cin ho.

Bi don la 6ng Hoang Ngoc H4 — chi D trinh bay:



Tai thoi diém ky két hop dong, D chua du diéu kién dé ky két hop dong véi bén
mua theo quy dinh cua Luat kinh doanh bat dong san nam 2014. Ho so phap 1y cua du
4n S 3 chua hoan thién, dic biét c6 nhiéu cin ho ic ky hop déng chua cé gidy phép
xay dung la trai phap luat nén doanh nghiép chua thé ban giao cin ho cho nguoi mua.
Theo 6ng H4 thi cac Hop dong trén vo hiéu nén nhimg ngudi mua can ho doi phat do
cham ban giao can ho 1a khong c6 can cu.

Péng thoi, D la doanh nghiép tu nhan nén moi nghia vu thanh toan tat ca cac
khoan no sau khi ban DNTN van thuoc trach nhiém cia chu doanh nghiép cii 1a 6ng
Nguyén Cong B. Vi vy cac nguyén don kién 6ng Hoang Ngoc H4 1a khong ding ddi
tuong bi khoi kién. Ong H4 dé nghi tuyén b6 cac Hop dong mua ban cin ho gitta 6ng
Nguyén Cong B — chu D va cac nguyén don v6 hiéu va khong dong ¥ véi yéu cau caa
cac nguyén don.

Nhirng nguoi co quyén loi nghia vu lién quan:

-Ong Nguyén Vin C1 trinh bay: Ong la chong ba B, ¢6 ciing yéu cau nhu ba
Nguyén Thi Anh D trinh bay.

- Ong Nguyén T2 trinh bay: Ong 1a chdng ba N, éng xac dinh cin ho trén 13 tai
san riéng cua ba N, khong lién quan dén 6ng nén 6ng khdng c6 yéu cau nao.

- Ba Lé Thiéu N1 trinh bay: Ba la vo 6ng T, ba c6 cling yéu cau nhu ong Pham
Vinh Phuong T.

- Ong Pinh Khanh T1 trinh bay: Ong la chng ba H3, dng cé cung yéu cau
nhu ba Pao Thi Tuyét H3,

Ban an dan sw so tham 12/2023/DS-ST ngay 14-3-2023 ciia Toa 4n nhén din
thanh phd Viing Tau, tinh Ba Ria — Viing Tau da tuyén xi:

Chap nhan toan bo yéu cau khoi kién cia cac nguyén don ba Nguyén Thi Anh
P; ba Ly Bach L, ba Pao Thi Tuyét H3, dng Pham Vinh Phuong T; 6ng ba Nguyén
Puc A, Nguyén Thi M ddi véi 6ng Hoang Ngoc H4 — Cha D vé viéc “Yéu cau boi
thuong thiét hai do cham ban giao can ho tai du &n Can ho T L (tén goi khac S), thanh
phd V, tinh Ba Ria - Viing Tau.

Chép nhan mét phan yéu cau khéi kién cta cac nguyén don ba Nguyén Thi N
dbi véi dng Hoang Ngoc H4 — Cha D vé viée “Yéu cau bdi thuong thiét hai do cham
ban giao can ho tai dy an Can ho T L (t8n goi khéc S), thanh phé V, tinh Ba Ria - Viing
Tau.

Buoc dng Hoang Ngoc H4 — Chii D ¢6 nghia vu bdi thuong thiét hai do cham
ban giao can ho tai dy an Can ho T L (tén goi khéc S), thanh phé V, tinh Ba Ria - Viing
Tau, cu thé nhu sau:

- B6i thuong cho 6ng Nguyén Bic A va ba Nguyén Thi M sb tién 284.246.800d

(Hai tram tdm muwoi bon triéu, hai tram bon muwoi sau ngan, tam tram dong).
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- Bdi thuong cho ba Ly Bach L s tién 254.320.000d (Hai tram ndm muroi bon
triéu, ba tram hai mwoi ngan dong).

- Bbi thuong cho 6ng Pham Vinh Phuong T va ba L& Thiéu N1 sé tién
305.900.000d (Ba tram 1é nam triéu, chin tram ngan dong).

- Boi thuong cho ba Dao Thi Tuyét H3, dng Binh Khanh T1 s6 tién 305.900.000
d (Ba trdam 1é nam triéu, chin tram ngan dong).

- Boi thuong cho ba Nguyén Thi Anh B, éng Nguyén Vian CI so tién
166.600.000d (Mot tram sau mwoi sau triéu, sau tram ngan dong).

- Boi thuong cho ba Nguyén Thi N sé tién 272.650.000d (Hai tram bay muoi
hai triéu, sdu tram ndam muwoi ngan dong).

Ngoai ra Ban an so thAm con tuyén an phi va quyén khang cao cua cac duong
su.

Khéng cao: Ngay 19-4-2023, bi don 6ng Hoang Ngoc H4 — Cha Doanh nghiép
tu nhan D khéng céo toan bd Ban &n dan sy so tham véi Iy do Toa 4n cip so tham da
danh gia ching ca khdng khach quan, khong ding thyuc té, anh huong dén quyén loi
ich hop phap cua bi don cu thé: Xéac dinh sai chi thé c6 nghia vu boi thudng thiét hai,
phat vi pham phét sinh tir hop dong mua ban cin ho; Hop ddng mua ban cin ho gitra
cac nguyén don va d6ng Nguyén Cong B — chu cii ctia D khdng co hiéu luc phap luat.
Yéu cau Toa an cdp phic tham huy toan bd Ban an so tham.

Tai phién toa phic tham:

- Nguyén don giit nguyén yéu cau khai kién;

- Bi don gii nguyén yéu cau khang c4o.

- Cac duong sy khong thoa thuan dugc véi nhau vé viéc giai quyét vu an.

- Pgi dign Vién kiém sat nhan dan tinh Ba Ria - Viing Tau c6 ¥ kién:

Viéc chap hanh phap luat cia Tham phan va Hoi dong xét xa phic tham dang

quy dinh. Cac duong su ¢6 mit tai phién tda phuc thim chap hanh tét quy dinh ctia Bo
luat t6 tung dan sy.

Vé ndi dung khang cdo:

- Ngay 01-4-2020, 6ng Vii Binh T3 ky Hop dong mua ban doanh nghiép sé
01/HPDMBDN-ST vai 0ng Hoang Ngoc H4. Theo do, 6ng Vi Binh T3 ban doanh
nghiép cling nhu vén dau tur va toan bo tai san hién c¢é cua D cho dng Hoang Ngoc H4
c6 noi dung: bén mua doanh nghiép cé trach nhiém vé ké thira toan bo cac quyén va
nghia vu caa doanh nghiép sau khi dugc Phong Pang ky kinh doanh S¢ ké hoach Pau
tu tinh B chap thuan noi dung thay d6i doanh nghiép. Nhu vay, 6ng Hoang Ngoc H4 —
Chu D duoc ké thira toan bd quyén loi, chiu trach nhiém vé cac khoan ng chwa thanh
toan va cac nghia vu tai san caa D. Do d6, Toa an cap so tham da xéac dinh 6ng Hoang
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Ngoc H4 — Chu D tham gia té tung véi tu cach bi don va 1a chu thé c¢6 nghia vu boi
thuong theo cac hop dong di giao két 1a ding quy dinh caa phép luat.

- D dwoc UBND tinh cho phép Iam chu dau tu du 4n cin ho tai Can ho T L,
Viing Tau va dugc cap Gidy phép xay dung. Sau khi dugc cap Giay phép xay dung, D
d4 trién khai du 4n, tinh dén nam 2019 thi du 4n dang xay phan tho dén tang thir 19.

Do d6, D ¢6 du diéu kién dé xay dung du an néu trén, nén viéc ky két cac hop
d6ng mua ban can ho voi cac nguyén don 1a phu hop véi quy dinh caa phap luat nha
6. Nay dy an da duoc xay dung dén ting 19 va cac can ho do cac nguyén don mua la
tir tAng 18 tré xudng 1a nam trong sé tang thudc gidy phép xay dung do co quan nha
nudc ¢6 tham quyén cap. Do do, ¢ co s xac dinh chit D 3 ma ban can ho hinh thanh
trong tuwong lai theo quy dinh tai Diéu 55 Luat kinh doanh bat dong san niam 2014.
Dng thoi, cac nguyén don da thuc hién duoc it nhat 13 2/3 nghia vu theo cac hop déng
da giao két theo quy dinh tai Piéu 129 BLDS nam 2015. Vi vay, c6 can ct xac dinh
céc hop ddng mua ban cin ho do D vai cac nguyén don 14 c¢6 hidu lyc phép luat.

- Theo Diéu 6 cua cac hop dong, D da quy dinh vé thoi diém ban giao cin ho
i voi ting hop déng. Ong Hoang Ngoc H4 — chit DNTN S xéc nhan hién nay doanh
nghiép dang mat can d6i nghiém trong vé ngudn vén, hd so phap 1y cua du an chua
hoan thién nén viéc ban giao cin ho chua thuc hién ding tién d6. Vi vay, viéc D cham
ban giao can ho 1a 161 thuoc vé DNTN S.

+ Trong 06 nguyén don thi c6 ba Ly Thi Bach L1; 6ng Nguyén Buc A va ba
Nguyén Thi M c6 thoa thuan néu cham ban giao can ho thi bén doanh nghiép phai chiu
131 suét phat 1% tinh theo thoi diém cham ban giao can ho. Ban an so tham di tuyén s6
tién D phai boi thuong 1a phii hop, dé nghi gitr nguyén phan nay cia Ban an so tham.

+ Poi vai cac hgp ddng mua ban can ho khdng c6 thoa thuan phat do cham ban
gia gdm hop d6ng cua cac 6ng ba Nguyén Thi Anh B, Nguyén Thi N, Pham Vinh
Phuong T, Pao Thi Tuyét H3. Tuy nhién, can ci Diéu 360, Diéu 419 Bo luat Dan sy
nam 2015, khoan 4 Biéu 23 Luat kinh doanh bat dong san nam 2014 c6 can ctr dé chap
nhan yéu cau bdi thuong thiét hai vé viéc vi pham do cham ban giao can ho tinh tir thoi
diém vi pham theo ting hop dong dén ngay 28-02-2023 theo yéu cau cia nguyén don,
cu thé:

Y&u cau boi thuong thiét hai cia ba Nguyén Thi N; ba Nguyén Thi Anh B duoc
chap nhan nhu Ban 4n so tham d tuyén 1a phu hop.

Y&u cau boi thuong thiét hai ciia ba Dao Thi Tuyét H3; 6ng Pham Vinh Phuong
T va ba Lé Thiéu N1 thi duoc bdi thuong thiét hai 1a dang nhung Béan an so tham tinh
nham ty 1¢ tién da ndp cta nhitng nguyén don nay 1a 95% gia tri hop dong, thuc té chi
nop 12 90% nén can sia lai ty 16 boi thuong thiét hai xudng 90%.
Pé nghi HDXX phiic tham chap nhan mot phan khang céo cua 6ng Hoang Ngoc
H4 - Chu D, sira mot phan Ban an so tham theo hudng néu trén.
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NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu c6 trong hd so vu an, dugc tham tra tai phién toa
va cin ctr vao két qua tranh tung tai phién toa, Hoi dong xét xir phic tham nhan dinh:

[1] V& viéc vang mit cac duong su: Tai phién toa phuc tham, nguyén don 1 ba
Pao Thi Tuyét H3 va bi don cung toan bd nhitng ngudi cd quyén loi, nghia vu lién
quan vang mit nhung déu dd cd don dé nghi xét xir vang mit hodc d dugc triéu tap
hop 1¢ lan tht 2. Do vay, Hoi déng xét Xt can ctt Piéu 296 B luat td tung dan su, xét
XU vu 4n ving mit cac duong su néu trén.

[2] Tai phién toa so thim, cac nguyén don d3 rat mot phan yéu cau khoi kién vé
viéc buoc DNTN S phai ban giao can ho nhung Toa an cip so tham khong dinh chi
giai quyét ddi véi phan yéu cau nay 1a chua dung quy dinh vé t tung. Tuy nhién thiéu
s6t nay khong anh huong dén quyén loi cia cac dwong su trong vu &n nén Hoi dong
xét xir phlic tham chi bo sung ndi dung tuyén dinh chi giai quyét ddi vai phan yéu cau
nay vao Ban an dan su phic tham.

[3] Xét yéu cau khang céo ciia bi don 1a 6ng Hoang Ngoc H4 — Chu D cho rang
chu thé chiu trach nhiém voi cac hop déng mua ban cin ho dy 4n thuong mai s6 D,
duong L, phuong T, thanh phé V, tinh Ba Ria - Viing Tau (goi tit 12 du 4n S) thudc vé
6ng Nguyén Cong B — Chii cii doanh nghiép tu nhan D, thiy rang:

[3.1] Theo céc tai liéu, chung ctr do bi don cung cap vé hd so phap nhan va qua
trinh chuyén nhuong doanh nghiép tu nhan D thi D trudc day do ong Nguyén Cong B
1a cht doanh nghiép. Ngay 11-6-2019, 6ng B chét. Ngay 31-7-2019, cac dong thira ké
cua Ong B 1ap vin ban thoa thuan phan chia di san, theo d6 ba Nguyén Thi Vinh T4 la
con géi cua 6ng B dugc huong toan bo D (BL 401-402).

[3.2] Ngay 15-9-2019, ba T4 ky Hop ddng mua ban doanh nghiép sé 17/HDTC-
ST dé ban doanh nghiép ciing nhu von dau tu va toan bo tai san hién c6 caa D cho 6ng
Vii Pinh T3 (BL 396-400).

[3.3] Ngay 01-4-2020, 6ng T3 lai ky Hop ddng mua ban doanh nghiép sb
01/HPMBDN-ST (Hop ddng s6 01) dé ban doanh nghiép ciing nhu vén dau tu va toan
bo tai san hién co cua D cho 6ng Hoang Ngoc H4 (BL 392-395).

[3.4] Theo quy dinh tai Khoan 2 Biéu 187 Luat Doanh nghiép nim 2014 thi sau
khi ban doanh nghiép, chii doanh nghiép tu nhaD van phai chiu trach nhiém vé cac
khoan ng va nghia vu tai san khac ciaa doanh nghiép P1 trong thoi gian trudc ngay
chuyén giao doanh nghiép, trir truong hop gitta ngudi mua, ngudi ban va chu no cia
doanh nghiép co thoa thuan khéc.

[3.5] Tai phan md ta cua Hop dong s6 01 ¢6 néu rang chu D 1a 6ng T3 xac dinh
tai san con lai cua D khong du dé chi tra va thuc hién cac nghia vu tra ng cho cac to
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chtre, ca nhan; ong T3 khong du kha ning tiép tuc diéu hanh va thuc hién cac cong viéc
ctia D nén dong y ban toan bd DNTN S cho 6ng H4. Theo Biéu 1 va 3 cua Hop dong
s6 01, 6ng T3 va dng H4 thoa thuan sau khi duoc Phong ding ky kinh doanh chap
thuan thay doi chii doanh nghiép thi bén B (6ng H4) c6 trach nhiém ké thira toan bo
cac quyén va nghia vu cta doanh nghiép ..., chiu trach nhiém vé céc khoan ng chua
thanh toan, ké ca cac khoan thué, phi d6i véi nha nudc. .. va cac nghia vu tai san caa
D. Theo d6, 6ng H4 d4 duoc dang ky 14 chi D tir ngay 15-4-2020 (BL 102). Nhu vay,
nghia vu cia 6ng H4 thudc truong hop thoa thuan khac theo quy dinh tai Khoan 2 Diéu
187 Luat Doanh nghiép nam 2014. Mic du trong cac hop dong mua ban doanh nghiép
néu trén khong cé su tham gia va déng y cua nhitng cha no va ngudi c6 quyén vé tai
san d6i voi D nhung nay cac nguyén don trong vu &n nay khong phan di viéc chuyén
giao nghia vu tir chu cii cua D trude diy cho dng Hoang Ngoc H4 bing viée ho yéu
cau 6ng H4 phai tiép tuc co trach nhiém véi cac hop dong mua ban can ho da ky. Do
vay cac nguyén don kién 6ng H4 vai tu cach 1a cha D 1a ¢6 can ctr, nén khang cao cua
bi don vé nodi dung nay khong dugc chap nhan.

[4] Xét yéu cau khang cdo cua bi don cho rang cac hop dong mua ban can ho
gitra cac nguyén don va DNTN S khong c6 hiéu luc phap luat:

[4.1] Xét thdy c4c hop ddng mua ban cin ho gitra cac nguyén don va bi don chua
c6 cbng ching, chirng thuc theo quy dinh phap luat. Tuy nhién bén mua la cac nguyén
don da nop sb tién mua can ho tir 70% dén 95%, da qua 2/3 gié tri hop ddng; bén ban
la bi don di xay dyng toa nha dén tang thir 19 cia du 4n S. Do d6 theo khoan 2 Diéu
129 B6 luat dan sy thi cac hop ddng néu trén khong vo hiéu do vi pham vé hinh thuc.

[4.2] V& tinh phéap 1y va hién trang ctia du an Son Thinh 3:

[4.2.1] Ngay 09-8-2016, UBND tinh B ban hanh Vin ban sb 6261/UBND-VP
vé viéc cong nhan D do 6ng Nguyén Cong B 1a chii doanh nghiép lam chi dau tu du
&n Can ho T, duong L thudc phuong T, thanh phd V, tinh Ba Ria - Viing Tau. Tién do
thue hién duy kién 36 thang ké tir ngay duoc cong nhan chu dau tu.

[4.2.2] Ngay 24-02-2017, UBND tinh B ban hanh Vin ban sé 1470/UBND-VP
vé viéc chap thuan cha truong dau tu dy an Can ho thwong mai 408A Lé Hong P, cha
dau tu 13 Doanh nghiép tu nhan D.

[4.2.3] Ngay 04-4-2018, S& Xay dung tinh B cap Gidy phép xdy dung sb
27/GPXD, D dugc phép xay dung cong trinh can hd T, quy mé 20 tang + 01 tang ham
trén thira dat s6 21, to ban dd sb 6, dién tich 5.099,5m? tai s6 D, duong L, phuong T,
thanh pho V, tinh Ba Ria - Viing Tau.

[4.2.4] Theo Thong bao s6 1270/GD-GD1 ngay 30-10-2018 vé két qua kiém tra
cong tac nghiém thu trong qua trinh thi cong xay dung cong trinh “Can ho thuong mai
408A L& Hong Phong” cta Cuc G vé chat lugng cong trinh xay dung — Bo X thé hién
cong trinh d4 co ban hoan thanh cong tac thi cong xay dung phan moéng, phan ngadm
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cong trinh va dang trién khai thi cong phan than céng trinh. Do d6, ¢ can cit xac dinh
truéc ngay 30-10-2018, dy &n S 3 da hoan thién xong phan méng va phan ngam cong
trinh.

[4.2.5] V& thdng béo chap thuan dy an du diéu kién dugc ban, cho thué mua cua
S6¢ Xay dung, thay rang: D phai c6 trach nhiém guri vin ban thdng bao cho S xay dung
vé viéc du an du diéu kién dugc ban, cho thué mua dé co thdng bao chap thuan du an
du diéu kién dugc béan, cho thué mua ciia S& Xay dung, nham hoan tat quy trinh thu
tuc duoc phép ban cin ho. Theo quy dinh tai diém b, khoan 2 Diéu 19 Nghi dinh
99/2015/ND-CP cuaa Chinh pha vé ky hop déng huy dong vén cho phat trién nha ¢
thuong mai thi chi dau tw phdi c6 vin ban Qi S Xay dung noi c¢6 nha ¢ kém theo
gidy to chieng minh nha ¢ ¢é du diéu kién diroc ban dé So Xay dung xem xét trong han
15 ngay. Néu qua thoi han quy dinh ma S¢ Xay dung khong c6 vin ban thong bao va
nha & d6 da du diéu kién duoc béan thi chu dau tu duoc quyén ky hop dong mua ban
nha ¢ hinh thanh trong twong lai nhung phai chiu trach nhiém vé viéc ban nha &. Theo
S¢ xay dung tinh B tai Cong Vian s6 3622 ngay 25-7-2023 thi d¢én nay, DNTN S chua
thuc hién. Nhu vay, viéc chua thyc hién ding quy dinh néu trén 1a 16i ctia chu doanh
nghiép, khong phai 15i ciia cac nguyén don.

[4.2.6] Dén nay du 4n S dang tam dung xay dung do chua thuc hién xong viéc
chuyén muc dich toan bo dién tich 5.099,5m? sang dat 6. Mat khac, do xac dinh dién
tich khu dat thuc té khong dung dan dén viéc cap Gidy phép xay dung ciing khong
dung, 1am ting mat do dién tich xay dung, khong tuan thii chiéu cao tang theo qui dinh,
xay tang ham vuot chi giéi xay dung. Sau khi du &n bi dung lai, chi doanh nghiép
khéng tich cuc phédi hop Kip thoi voi cac co quan chiic nang thao g kho khin dé thuc
hién nghia vy nhu da thoa thuan va cam két tai hop dong mua bén doanh nghiép. Pay
la nhitng van dé cua D dan dén cac cin ho khong thé ban giao cho nguoi mua.

[4.2.7] Hién trang du 4n S 3 d3 xay dung xong phan thd dén tang 19, tang 20
dang d6 bé tdng. CAc ting co ban d3 xay dung ngan phong timg can ho; mot sb ting da
lat nén gach, lap cira, lap hé thong dién .... Viéc xay dung du an ciing co ban hoan
thanh, chi can hoan thién vé cac chi tiét; cac ho dan nop tién theo tién do thuc hién du
an da qua 2/3 gia tri can ho, 6ng Nguyén Cong B di sir dung sd tién thu duoc cua céc
ho dan vao viéc xay dung du an. Nhu vay, can ci khoan 2 Biéu 129 B luat dan su thi
khong vo higu hop dong.

[4.3] Do d6, dé ¢am bao 6n dinh cac giao dich va dam bao quyén lgi cho khach
hang, Toa an cap so tham da xac dinh hgp dong mua ban cin ho giita 6ng Nguyén
Cong B — chu D ky vai cac nguyén don ¢6 hiéu luc phép luat l1a phu hop.

[4.4] Theo hop dong cac bén ky két ¢4 quy dinh rd quyén va nghia vu ciia bén
mua va bén ban. Nhu d3 phan tich tai cac muc [4.2.5] va [4.2.6] néu trén, 15i dan dén
du an khong tiép tuc thi cong va D cham ban giao can ho 1a cua D, d6ng thoi 6ng Hoang
Ngoc H4 — chi D xac nhan hién nay ho so phap 1y ctia du 4n chua hoan thién, doanh
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nghiép dang mat can déi nghiém trong vé ngudn vén, khong c6 kha ning tai chinh dé
nop thué dbi véi nha nude ciing nhu tiép tuc thi cong dy an nén viéc ban giao can ho
chua thyc hién ding tién do. Vi vay can chap nhan xem xét yéu cau khaoi kién cua cac
nguyén don.

[5] Xem xét viéc cac nguyén don yéu cau phat vi pham va boi thuong thiét hai
dbi v6i D nhu sau:

[5.1] Theo Piéu 360 B luat Dan sy thi “zrweong hep cd thiét hgi do vi phgm
nghia vu Qay ra thi bén cé nghia vu phdi béi thwong toan bg thiét hai, trir trieong hop
c6 théa thudn khac hodc ludt cé quy dinh khac” va Khoan 2 Diéu 361 Bo luat dan su
quy dinh “thiét hai vé vit chat la ton that vat chat thuc té xdc dinh dwoc, bao gom ton
thdt vé tai san, chi phi hop Iy dé ngan chan, han ché khdac phuc thiét hai, thu nhap thuc
té bi mat hodc bi gidam sit”. Bong thoi Khoan 4 Diéu 23 Luat kinh doanh bat déng san
quy dinh bén mua c6 quyén “yéu cau bén ban boi thiong thiét hai do viéc giao nha,
cong trinh xdy dung khéng diing thoi han, chat lirong va cac cam két khac trong hop
dong”. Tai Khoan 6 Diéu 22 Luat kinh doanh bat dong san quy dinh vé nghia vu cta
bén ban nha phai “béi thirong thiét hai do 16i ciia minh gdy ra.”

[5.2] Theo cic quy dinh d néu trén, cc nguyén don yéu cau D phai chiu phat
theo hop dong hoic boi thuong thiét hai do cham giao cin ho 14 ¢6 can ci.

[5.3] V& muc phat, mtc bdi thuong thiét hai duoc xem xét cu thé nhu sau:
[5.3.1] Béi voi cac trudng hop yéu cau tra tién phat vi pham hop dong:
- Ong Nguyén Puc A va ba Nguyén Thi M:

Ong A, ba M d3 thanh toan cho D s6 tién 14 836.020.000d6ng. Tai diém 6.1 Diéu
6 cia Hop dong mua ban cin ho s6 Q6.570 ngay 31-8-2018 ky gitta DNTN S va éng
A, bd M di thoa thuan DNTN S phai giao cin ho cho 6ng A, ba M du kién 14 thang 10
2019, co thé + 06 thang. Theo d6, cham nhat dén thang 5 nam 2020 DNTN S phai ban
giao nha, nhung dén ngay 28-02-2023 D van chwa ban giao cin ho 1a vi pham thoa
thudn, cham 34 thang. Tai tiéu muc 4.2.7 muc 4.2 Diéu 4 cia Hop dong mua ban cin
ho néu trén co thoa thuan néu DNTN S cham ban giao can ho thi phai chiu 13i phat 1%
trén s tién ong A, ba M da giao cho D theo thoi diém cham ban giao can ho. Do do,
Tda 4n cap so thadm d chdp nhan yéu cau cta ong A, ba M phat DNTN Son Thinh 1%
ctia 836.020.000d0ng trong 34 thang 12 284.246.800d0ng (hai trdm tam muwoi bon triéu,
hai tram bon muwoi sau ngan, tam tram dong) 1a c6 can c, phi hop véi Piéu 16 cua
Luat Kinh doanh bat dong san.

- Ba Ly Bach L1: Ba Ly Bach L1 x&c dinh can ho trén dugc mua la tai san riéng
cua ba L1 c6 trudc thoi ky hon nhan, khong lién quan dén chong ba la 6ng Kim B1.

Truong hop caa ba L1 c6 thoa thuan vé thoi gian giao can ho va phat vi pham
trong hop dong gidng véi truong hop caa 6ng A, ba M néu trén. Ba L1 d4 thanh toan
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cho D sé tién 1a 748.000.000 d¢6ng theo Hop dong mua ban cin ho s Q6.185 ngay 16-
01-2018. Tinh tir thang 5 ndm 2020 dén ngay 28-02-2023, D cham ban giao cin ho 34
thang. Do d6, Toa an cap so tham dd chdp nhan yéu cu ctia ba L1 phat DNTN Son
Thinh 1% cua 748.000.000 déng trong 34 thang 1a 254.320.000 ddng (Hai trdam ndm
muoi bon triéu, ba tram hai mwoi ngan dong) 1a c¢6 can ct, phi hop voi Didu 16 cua
Luat Kinh doanh bat dong san.

[5.3.2] Bdi Vvéi cac truong hop khdng co thoa thuan phat vi pham trong hop
ddng, nay c6 yéu cau bodi thuong thiét hai, thay rang:

[5.3.2.1] Mic du tit ca cac nguyén don cung ky hop déng mua ban cin hd Voi
D trong cung mdt du an, nhung trong hop déng cua D Ky véi cac nguyén don Dao Thi
Tuyét H3, Nguyén Thi Anh B, Pham Vinh Phuong T, Nguyén Thi N thi cac bén khdng
thoa thuan vé diéu khoan phat vi pham cham giao cin ho, khéng c6 diéu khoan vé boi
thudng thiét hai. Do cac hop dong mua ban cin ho khéng phai 12 hop dong theo mau
d4 duoc dang ky tai co quan nha nuéc ¢d tham quyén, nén khong ap dung thoa thuan
cuia cac hop dong khac vao cho cac hop dong nay va ciing khong ap dung quy dinh giai
thich hop ddng theo mau cua Diéu 405 Bo luat Dan su. Do vay, viéc cac bén lya chon
thoa thuén phat vi pham hodc bdi thudng thiét hai hay khéng déu duoc coi la thoa thuan
tu nguyén, hop phép gitra cac bén. Ddi véi nhitng hop ddng nay thi bén bi thiét hai van
c6 quyén yéu cau bdi thuong thiét hai nhung phai ching minh duoc bén gay thiét hai
c6 hanh vi vi pham hop dong, ¢6 thiét hai thuc té va ching minh thiét hai d6 1a do hanh
vi vi pham hop ddng gay ra.

[5.3.2.2] Pdi vai cac nguyén don nay, D cling vi pham thoi han giao cin ho cho
cac nguyén don tuong tu nhu véi truong hop cua 6ng A, ba M va ba L1. Do vay, cac
nguyén don chi can cung cip chang cir dé chang minh c6 thiét hai thyc té xay ra va
thiét hai nay 1a hau qua cuaa viéc vi pham hop dong caa bi don thi yéu cau bdi thudng
thiét hai cta cac nguyén don sé duoc Hoi déng Xét Xt Chép nhan. Tai phién toa phuc
tham, tirng nguyén don cung cp ching cit chixng minh thiét hai thyc té nhu sau:

- Ba Nguyén Thi N:

Ba N da thanh toan cho D sb tién 1a 741.950.000d0ng, twong duong 95% gia tri
hop dong. Tinh tir thang 9 nam 2019 dén ngay 28-02-2023, D cham ban giao can ho
41 thang. Ba N cung cap duoc cac chtng cir chimg minh thiét hai nhu sau:

1. Hop ddng thué nha cta ba Nguyén Thi Bich L2 ky ngay 15-3-2021. Theo d6
gia dinh ba N thué cin ho B Chung cu M dé & trong thoi gian 12 thang tir ngay 15-3-
2021 dén ngay 14-3-2022 va cung cap ching ctt vé viéc chuyén tién thué nha mdi thang
8.000.000 dong cung véi phi quan 1y cua chung cu 3.600.000 ddng, tong cong la
99.600.000 d6ng bang hinh thtrc chuyén khoan (BL 618-620).

2. Hop ddng thué nha cua 6ng Nguyén L3 ky ngay 13-3-2022. Theo d6 gia dinh
ba N thué can ho A Chung cu M dé ¢ trong thoi gian 12 thang tir ngay 13-3-2022 dén
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ngdy 13-3-2023 va cung cdp chung cir vé viéc chuyén tién thué nha mdi thang
8.000.000 dong, tong cong 1a 96.000.000 ddng bang hinh thire chuyén khoan (BL 615-
617).

Thoi gian cham ban giao can ho cua D la 41 thang, nhung thoi gian tir thang 9
nam 2019 dén ngay 15-3-2021 thi ba N khong cung cap chiing cir chizng minh thiét hai
thure té nén khong dugc xem xét. Hoi dong xét xtr chi chap nhan thoi gian ba N ¢6 thiét
hai thue té theo cac ching cir d cung cap, tinh tir ngay 15-3-2021 dén ngay 28-02-
2023 14 23 thang, trén ty 18 s tién ba N d4 giao cho D 13 95%. Trong do, tir ngay 15-
3-2021 dén ngay 14-3-2022 14 99.600.000d x 95% = 94.620.000d; tir ngay 13-3-2022
dén ngay 28-02-2023 1a 88.000.000d x 95% = 83.600.000d. Téng cong la
178.220.000d (Mot tram bdy muwoi tam triéu, hai tram hai muoi hai ngan dong). Toa
an cap so tham buoc DNTN S bdi thuong cho ba N véi s6 tién 7.000.000d/thang x 95%
x 41 thang = 272.650.000d (Hai tram bay muwoi hai triéu, sau tram nam muwoi ngan
dong) 1a khong co cin cir phap luat. Do vay, can sira phan ndy caa Ban an so thim nhu
trén.

Ong Nguyén T2 (chong ba N) xac dinh cin h trén dugc mua la tai san riéng cua
ba N, khong lién quan dén 6ng T2.

- Ba Nguyén Thi Anh P: Ba b d4 thanh toan cho D s6 tién 1a 798.750.000 dong
(bay tram chin muwoi tam triéu, bay tram nam mwoi ngan dong) trén tong sé gia tri mua
can ho 13 1.065.000.000d6ng (M6t ty, sdu muoi lam triéu dong), tuong duong 75% gia
tri hop dong. Tinh tir thang 5 nam 2020 dén ngay 28-02-2023, D cham ban giao cin ho
33 thang. Ba B cung cip duoc cac ching ¢t chitg minh thiét hai 1a hop dong ky ngay
05-3-2020 dé thué nha s6 D duong C, Phuong H, thanh phé V caa dng Nguyén Xuan
H trong thoi han ba nam, tir ngay 01-4-2020 dén ngay 01-4-2023, véi gia thué nha tra
thuc té c6 xac nhan caa 6ng H 1a 7.000.000 dong/thang. Ong H c6 mit tai phién toa
phuc tham xac nhan dng ¢é nhan tién thué nha caa ba B dang nhu trén. Do do, thiét hai
thuc té caa ba B duoc tinh tir thang 5 nam 2020 dén ngay 28-02-2023 la 7.000.000
ddng x 75% x 33 thang = 173.250.000 dng. Tuy nhién Toa &n cap so tham chap nhan
s tién thiét hai cua ba B 1a 166.600.000 dong (Mot tram sdu mueoi sdu triéu, sdu tram
ngan dong) nhung ba B khdng khang céo nén Hoi ddng xét xir phic tham git nguyén
nhu Ban an so tham.

- Ong Pham Vinh Phwong T va ba Lé Thiéu N1:

Ong T d4 thanh toan cho D s6 tién 12 978.075.000d0ng (chin tram by muwoi tim
triéu, bay muwoi ldm ngan dong) trén tong s6 gia tri mua can ho 1a 1.086.750.000dong
(MGt ty, tam muroi sau triéu, bay tram ndm mwoi ngan dong), twong duong 90% gia tri
hop dong. Tinh tir thang 4 nam 2019 dén ngay 28-02-2023, D cham ban giao can ho
46 thang. Ong T cung cap duoc cac ching ci ching minh thiét hai 1 hop dong ky ngay
27-9-2020 dé thué can nha s6 A L, Phuong C, Quan A, Tp . H6 Chi Minh cua éng Ly
Thiéu T5 trong 02 nam tinh tir ngay 01-10-2020 dén ngay 30-9-2022, thoi gian tir thang

13



10 nam 2022 dén thang 02 nam 2023 khong c6 hop dong thué nha nhung trong thoi
gian nay c6 xac nhan cua dng T5 gia thué nha 6ng T tra thue té 13 7.500.000 dong/thang
nén Hoi ddng xét xur chap nhan theo thuc té.

Thoi gian cham ban giao can ho caa D 1a 46 thang, nhung thoi gian tir thang 4
nam 2019 dén thang 9 nam 2022 thi 6ng T khong cung cip chimg cit chimg minh thiét
hai thuc té nén khong dugc xem xét. Hoi dong xét xir chi chap nhan thoi gian dng T ¢6
thiét hai thuc té tinh tir thang 10 nam 2022 dén thang 02 nam 2023 12 05 thang, trén ty
1¢ sb tién ong T d4 giao cho D 12 90%, cu thé 1a 7.500.000 dong x 90% x 05 thang =
33.750.000d (ba muroi ba triéu, bdy tram ndm mwoi ngan dong).

Toa an cap so tham budc D bdi thudng cho 6ng T véi sb tién 7.000.000d/thang
X 95% x 46 thang = 305.900.000d (ba trdm Ié ndm triéu, chin tram ngan dong) 1a khdng
c6 can ct phép luat. Do vay, can stra phan nay cua Ban an so thAm nhu trén.

- Ba Pao Thi Tuyét H3: Ba H3 di thanh toan cho D sé tién la
1.404.081.000ddng (M4t ty, bon tram 1é bon triéu, tam nieoi mot ngan dong) trén tong
sb gia tri mua cin ho 1a 1.560.090.000d6ng (Mt ty, ndm tram sdu mwoi trigu, chin
muoi ngan dong), tuong duong 90% gid tri hop dong. Tinh tir thang 4 nim 2019 dén
ngay 28-02-2023, D cham ban giao can hg 46 thang. Tuy nhién ba H3 khong tham du
phién toa phuc thim va khi vu an giai quyét tai Tod an cap so tham, ba H3 chi cung
cap hop ddng thué nha ma khéng cung cip duoc tai liéu, chang ct chitng minh c6
chtng tir thanh toan tién thué nha dé lam can ct tinh s6 tién thiét hai thuc té. Do vay,
khong c6 can ctr dé tinh gid tri thiét hai ba H3 phai chiu do bj don chdm ban giao cin
ho. Cap so tham chap nhan yéu ciu boi thuong thiét hai cia ba H3 dwa vao gia thué
nha trung binh 13 7.000.000 d6ng/thang 13 khong c6 can cir phap luat. Do vy can sta
phan nay ctia Ban an so tham, khong chap nhan yéu cau cta ba H3.

[5.3.3] C4c nguyén don la ba Nguyén Thi N va 6ng Pham Vinh Phuong T ngoai
céc chtng ci chitng minh thiét hai nhu trén, con cung cép ca ching ¢t ba N, 6ng T
tiép tuc phai tra tién thué nha phat sinh sau ngay 28-02-2023 (sau khi c6 Ban an so
tham ctia Toa 4n nhan dan thanh phd Viing Tau). Nhung nhitng khoan tién nay chua
dugc Toa an cap so tham giai quyét nén Toa an cap phuc tham khong xem xét giai
quyét trong vu &n nay vi pham vi xét xtr phic tham khong dugc xem xét nhitng noi
dung chua duoc giai quyét theo thu tuc so tham.

[6] An phi dan sy so tham cta ba N, ba H3 duwoc mién do 1a nguoi cao tudi; cua
6ng T va bi don duoc tinh lai trén s6 tién boi thuong thiét hai theo Ban an phuc tham
nay, cu thé: Ong T va ba N1 phai chiu 12.802.500 dong (5% cua so tién yéu cau khong
duoc chap nhan 1a 256.050.000d6ng); bi don phai chiu 39.514.104 dong (tinh trén sé
tién phai tra cho cac nguyén don theo mirc 36.000.000d6ng + 3% cua so tién vuot qua
800.000.000 dong 1a 117.136.800 dong). Cac truong hop khéac giit nguyén nhu Ban an
so tham.
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[7] Hoi ddng xét xtr phic tham quyét dinh sira Ban an so tham theo cac ndi dung
d& phan tich nhu trén. Ong Hoang Ngoc H4 — Chu D khong phai chiu an phi phuc
tham.
Vi cdc 1€ trén, can cir Khoan 2 Piéu 308 Bé lugt To tung dan su;
QUYET PINH:

Ap dung cac Diéu 26, 147, 148, 293, 296, 309, 313 Bo luat T tung Dan su;
Khoén 2 Diéu 187 Luat Doanh nghiép; Khoan 2 Diéu 129, Diéu 3, 13, 360, 361, 419
Bo luat dan sy; Khoan 4, Khoan 6 Biéu 22, Khoan 4 Diéu 23 Luat Kinh doanh bat
dong san; Biéu 12, khoan 2 Diéu 26, Piéu 29 Nghi quyét 326/2016/UBTVQH14 ngay
30-12-2016 vé an phi, 1& phi Toa an,

Tuyén xu:

Chép nhan mét phan noi dung don khang céo cta bi don 13 ong Hoang Ngoc H4
— Chua Doanh nghiép Tu nhan D; Stra Ban &n dan sy so tham sé 12/2023/DS-ST ngay
14-3-2023 ctia Toa 4n nhan dan thanh phd Viing Tau, nhu sau:

1. Binh chi mot phan yéu cau khai kién cua cac nguyén don 1a ba Nguyén Thi
Anh D, ba Ly Bach L1, ba Pao Thi Tuyét H3, 6ng Pham Vinh Phuong T, 6ng ba
Nguyén Buc A va Nguyén Thi M vé viéc yéu cau 6ng Hoang Ngoc H4 — Cha Doanh
nghiép Tu nhan D phai ban giao can ho.

2. Chap nhan yéu cau khoi kién caa cac nguyén don la 6ng ba Nguyén Bic A
va Nguyén Thi M, ba Ly Bach L1; Chap nhan mot phan yéu cau khoi kién cua cac
nguyén don 12 ba Nguyén Thi N, ba Nguyén Thi Anh B, 6ng Pham Vinh Phuong T dbi
véi dng Hoang Ngoc H4 — Chu Doanh nghiép Tu nhan D vé viéc yéu cau phat vi
pham/boi thuong thiét hai do cham ban giao can ho tai du an Can ho T L, thanh phd V,
tinh Ba Ria - Viing Tau (du an S). Ong Hoang Ngoc H4 — Chu Doanh nghiép Tu nhan
D phai tra cac khoan tién nhu sau:

2.1. Tra cho 6ng Nguyén Dirc A va ba Nguyén Thi M s6 tién 284.246.800d (Hai
tram tam mueoi bon triéu, hai tram bon muoi sdu Ngan, tam tram dong).

2.2. Tra cho ba Ly Bach L1 s6 tién 254.320.000d (Hai trdm ndm muwoi bon triéu,
ba tram hai mwoi ngan dong).

2.3. Tra cho 6ng Pham Vinh Phuong T va ba Lé Thiéu N1 sb tién 33.750.0004d
(Ba muroi ba triéu, bay tram nam mueoi ngan dong).

2.4. Tra cho ba Nguyén Thi Anh B, dng Nguyén Vin C1 sé tién 166.600.000d
(M3t tram sdau muwoi sau triéu, sau tram ngan dong).

2.5. Tra cho ba Nguyén Thi N so tién 178.220.000d (Mgt tram béy muoi tam
triéu, hai tram hai mwoi ngan dong).
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Ké tir ngdy bén dugc thi hanh an c6 don yéu cau thi hanh an, néu bén phai thi
hanh an khdng chiu tra s6 tién néu trén thi hang thang con phai tra cho bén duoc thi
hanh an sé tién 14i 10%/nam cua khoan tién cham thi hanh an, trong ang vai thai gian
chua thi hanh an.

3. Khong chip nhan yéu cau cua ba DPao Thi Tuyét H3 ddi véi dng Hoang Ngoc
H4 — Chu Doanh nghiép Tu nhan D vé viéc yéu cau boi thuong thiét hai do cham ban
giao can ho tai dy &n S sb tién 13 305.900.000d (Ba tram 1é ndm triéu, chin tram ngan
dong).

4. An phi dan sy so tham:

4.1. Ba Ly Bach L1, 6ng Nguyén Dic A va ba Nguyén Thi M khong phéi chiu
an phi.

Ba Ly Bach L1 dugc tra lai tién tam tmg an phi 13 1.100.000 d (mdt triéu, mét
tram nghin dong) theo Bién lai thu tién tam ng 4n phi s6 0007433 ngay 07-12-2020
cua Chi cuc Thi hanh an dan sy thanh phé Viing Tau.

4.2. Ong Pham Vinh Phuong T phai chiu 12.802.500d (muoi hai triéu, tam tram
|é hai ngan, nam tram dong), duoc trir vao tién tam tGng an phi 1a 5.600.000d (Nam
triéu sdu tram ngan dong) theo Bién lai thu tién tam Gng an phi s 0009713 ngay 29-
3-2021 cua Chi cyc Thi hanh an déan sy thanh phd Viing Tau. Ong T, ba N1 con phai
nop thém 7.202.500d (bdy triéu, hai trdm lé hai ngan, ndm tram dong).

4.3. Ba Dao Thi Tuyét H3, ba Nguyén Thi N dugc mién an phi dan su so tham.

- Ba Pao Thi Tuyét H3 duoc tra lai tién tam ing an phi 14 6.000.000d (Sau triéu
dong) theo Bién lai thu tién tam tng 1¢ phi 4n phi Toa an s6 0009711 ngay 29-3-2021
cua Chi cuc Thi hanh an dan su thanh phé Viing Tau.

4.4. Ong Hoang Ngoc H4 — Chii Doanh nghiép Tu nhan D phai chiu 39.514.104d
(ba muroi chin triéu, ndm tram muwoi bon ngan, Mot tram lé bon dong).

5. An phi dan sy phac tham: Ong Hoang Ngoc H4 — Chu Doanh nghiép Tu
nhan D khdng phai chiu, duogc tra lai tién tam tmg an phi dan su phac tham 1a 300.0004d
(Ba tram ngan dong) theo Bién lai thu s6 0000358 ngay 09-5-2023 cta Chi cuc Thi
hanh 4n déan sy thanh phé Viing Téau, tinh Ba Ria — Viing Tau.

6. Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2 Luat
Thi hanh an dan su thi nguoi dugc thi hanh an dan su, ngudi phai thi hanh an dan su
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh an hoac
bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7, 7a, 7b va 9 Luat Thi hanh an
dan sy; Thoi hiéu thi hanh an dugc thyc hién theo quy dinh tai Piéu 30 Luat Thi hanh
an dan su.
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7. Ban 4n nay c6 hiéu lue phap luit ké tir ngay tuyén an (28-9-2023).

Noi nhgn: TM. HOI PONG XET XU PHUC THAM

- VKSND tinh BR-VT; THAM PHAN — CHU TQA PHIEN TOA
- TAND TP Viing Tau;

- Chi cuc THADS TP Viing Tau;

- Cac duong su; ( Da ky tén)

- Luu hd so.

Pao Thi Hug
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