TOA AN NHAN DAN QUAN TANBINH CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc lap - Tw do - Hanh phuc

Ban 4n sb: 586/2017/DS-ST
Ngay: 15-12-2017
VIV “phan chia di san thira ké”
NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN QUAN TAN BINH, THANH PHO HO CHI MINH

- Thanh phan Hgi dang xét xi se tham gém co:

Thdm phan - Chii toa phién toa: Ba V5 Thi Kim Thuong

Cdc Héi tham nhdn dan:

Ong Ping Vin Quy

Ba Nguyén Thi Lién Huong

- Thuw ky phién toa: Ba Duong Thi Ngoc Lir 1a thu ky Toa an cua Toa an
nhan dan quan Tan Binh, Thanh phé H6 Chi Minh.

- Pai di¢n Vién kiém sdt nhin dan quin Tan Binh, Thanh pho Ho Chi
Minh tham gia phién toa: Ong Nguyén Tric Giang - Kiém sat vién.

Ngay 15 thang 12 nam 2017, tai phong x{r an cua Toa an nhan dan quan Tan
Binh, Thanh phd H6 Chi Minh d& mé phién toa xét xir so tham cong khai vu an thy
ly s6 260/2016/TLST- DS ngay 19 thang 7 nam 2016 vé “tranh chap phan chia di
san thira ké” theo Quyét dinh dua vu 4n ra xét xtr sé6 300/2017/QDXX-ST ngay 24
thang 11 nam 2017 gitta cac duong su:

- Nguyén don: Ong Pham Thé X, sinh nam 1988, cu tra tai: SO 30 duong A,
Phuong B, quan C, Thanh phé H6 Chi Minh.

Nguoi dai dién hop phdp ciia nguyén don: Ong Nguyén Trong H, cu tru tai:
s6 8/23A duong G, Phuong B, quan C, Thanh phd H6 Chi Minh 1a nguoi dai dién
theo iy quyén ctia nguyén don (Van ban ty quyén ngdy 3 thang 8 nim 2016).

- Bi don: Ong Pham Nguyén Thé V, cu tra tai: S6 239/143 duong |, phuong
M, quan S, Thanh phd H6 Chi Minh.

- Ngueoi c6 quyén loi, nghia vu lién quan:

1. Ba Nguyén Thi T1, sinh ndm 1948

2. Ong Pham Nguyen Thé H1, sinh ndm 1973

3. Ong Pham Thé T, sinh nam 1976

Cung cu tra tai: S6 30 dudng A, Phu:ong B, quéan C, Thanh phé Hb Chi Minh.

Ngueoi dai dién hop phdp cua nguoi co quyén loi, nghia vu lién quan: Ong
Nguyén Trong H, cu tra tai: s6 8/23A duong G, Phuong B, quan C, Thanh phé Hb
Chi Minh 1a nguoi dai dién theo uy quyén cua nguoi co quyén loi, nghia vu lién
quan (Vin ban uy quyén ngay 5 thang 12 nim 2016).

NOI DNG VU AN:

Trong don khoi kién ngay 16 thang 6 nam 2016, nguyén don la Ong Pham
Thé X va trong qua trinh giai quyét vu an cung nhu tai phién toa so tham, nguoi
dai dién hop phap clia nguyén don la 6ng Nguyén Trong H déu trinh bay:

Ong Pham Tuong D va ba Nguyén Thi T1 13 vo chéng chung sdng voi nhau
c6 04 nguoi con la: Pham Nguyén Thé V, Pham Nguyén Thé H1, Pham Thé T va



Pham Thé X. Tai san ciia 6ng D, ba T1 14 can nha s6 30 duong A, Phuong B, quan
C, Thanh phd HS Chi Minh. Nam 2001, 6ng D chét khong 1ap di chic. Nam 2005,
cac ngudi con va ba noi 1a Nguyén Thi H2 da ung thuan cho ba T1 dai dién 1am
van ban khai nhan di san thira ké tai Phong cong chimg s 4, Thanh phd Ho6 Chi
Minh. Do 6ng Pham Nguyen Thé V giit toan bd ban chinh cac gidy to nha nhu:
Gidy phép mua ban chuyén dich nha cura, trudc ba, van ban dé nghi nhén thira ké
nén nguyén don khoi kién voi yéu cau chia di san 1a cin nha sé 30 duong A,
Phuong B, quan C (s nha cii: 16 t6 1, dudng A, Phudng F, quan C). Nguyén don
xin dugc chia hudéng mot suat thira ké di san cta cha dé lai va xin dugc nhan gia tri
14 tién.

Bi don, sau khi Toa an thu 1y vu an da tién hanh téng dat cac van ban to tung
cho bi don dén Toa dé trinh bay ¥ kién cua bi don d6i v6i yéu cau khoi kién cia
nguyén don nhung bi don khong dén Toa. Tai phién toa ngay 31/7/2017, bi don c6
mat va trinh bay dang gilr ban chinh gidy to nha. Ngay 16/8/2017, bi don s& cd
gang sap xép cung cap cac chung cit cho Toa nhung dén nay bi don van khong
cung cap ching ctr nao cho Toa cling khong ¢c6 mat tham gia phién toa.

Nhiing nguoi co quyén loi, nghia vy lién quan:

Ba Nguyén Thi T1 trinh bay: T6i voi 6ng Pham Tuong D (sinh nam 1931,
mat nam 2001) 13 vo chong chung song trong diéu kién chién tranh nén vo chong
khong 1ap hon tha. Trong qua trinh chung song ching t6i ¢6 4 nguoi con la Pham
Nguyén The V, Pham Nguyen Thé H1, Pham Thé T va Pham Thé X. Ngudn gdc
can nha so 30 duong c6 so ci la 16 duong A, LTK Phuong F, quéan C. Theo to
khai nguén goc cin nha do chong toi khai nam 1984 1a do vo chdng toi tao 1ap
cach day may chuc nam. Nha nay chua dugc cap chi quyén do con toi (V) dang
giit toan b hod so gdc nén khong lam tha tuc dugc. Sau khi chong t6i mat thi vao
ngay 5/9/2005, toi dai dién cho cic con va me chong 13 ba Nguyén Thi H2 ra cong
chtng 1ap van ban khai nhan thira ké. Ngoai t6i va cac con thi chong t6i khong c6
vo con nao khac. Nam 2006, me chong mat nhung c6 1ap di chuc dé cho toi phan
di san cua ba tai can nha trén. Nay to1 duogc biét con t6i Pham Thé X c6 don khdi
kién yéu cau chia di san thira ké thi t6i dong ¥ theo don khoi kién cuia con. Trudng
hop di san dugc chia theo phap luat, t6i ciing xin dugc nhan phan thira ké cua toi.
T6i dé nghi phat mai nha dé chia thira ké cho t6i va cac con.

Ong Pham Nguyén Thé H1 va 6ng Pham Thé T cung thong nhat trinh bay:
Chung t61 la con 6ng Pham Tuong D (sinh nam 1931, mat nim 2001). Gia dinh
chiing t6i c6 4 anh em: Pham Nguyén The V, Pham Nguyen Thé H1, Pham Thé T
va Pham Thé X. Chung t6i xac nhan ngudn gdc can nha 30 duong A, Phuong B,
quan C la do cha me chung t61 tao 1ap trong thoi ky chung song véi nhau. Cha
ching t61 khong c6 vg con nao khac ngoai me va cac anh em chung t61. Truong
hop di san cta cha chia theo phap luat chung toi cling xin dwgc hudng mot suat
thira ké theo phap luat.

Dai dién Vién kiém sat nhan dan quan Tan Binh phat biéu:

Vé t6 tung: Viéc chap hanh phép luat ctia Tham phan, Hoi dong xet xu la
dung quy dinh ciia B9 luat t6 tung dan sy. Toa 4n thu 1y vu an la ding tham quyén,
xé4c dinh dang tu cach phap 1y cua nhiing nguoi tham gia t6 tung, quan hé phap
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lugt tranh chap. Tai phién toa, Hoi dong xet xur da thye hién dung quy dinh ctua Bo
luat t6 tung dan su vé phién toa so tham nhu: Nguyén tic xét xur, sy c6 mit cla
duong su tai phién toa.

Vé ndi dung: Can ctr tai liéu chimg cur 6 trong hd so vu an va 1oi trinh bay
cua dai dién theo uy quyen ctia nguyén don dong thoi dai dién theo uy quyén cua
nhimg nguoi c6 quyén loi, nghia vu lién quan thi yéu cau khoi kién cia nguyén
don 1 c6 cin ctr, dé nghi Hoi dong xét xir chip nhan chia thira ké theo phap luat
cho cac duong su.

NHAN PINH CUA TOA AN:

Can clr vao cac tai liéu, chimg ctr ¢6 trong hd so vu an dugc xem xét tai phién
toa, két qua tranh tyng tai phién toa, Ho1 ddng xét xir nhan dinh:

[1] V& ap dung phap luat t tung: N guyén don co don khot kién yéu cau chia
di san thira ké. Day 1a vu an tranh chap vé thira ké tai san theo khoan 5 Dleu 26;
bat dong san tai quan Tan Binh nén theo diém ¢ khoan 1 Diéu 39 B0 luét to tung
dan sy thi vu an thudc tham quyén giai quyét ciia Toa an nhan dan quan Tan Binh,
Thanh phd H6 Chi Minh.

[1.1] Vé su uy quyen cua cac duong su: Nguyén don 6ng Pham Thé X uy
quyén cho 6ng Nguyen Trong H dai dién. Nhimg nguoi c6 quyén loi, nghia vu lién
quan: Ba Nguyén Thi T1, éng Pham Nguyén Thé H1, Ong Pham Thé T cung uy
quyén cho ong Nguyén Trong H dai dién. Viéc uy quyén ctia cac duong su 1a phu
hop theo quy dinh tai Piéu 85 cia Bo luat t6 tung dan su.

[1.2] V& su co mat cua duong su tai phién toa: Ong Nguyén Trong H 1a  nguoi
dai dién theo uy quyen ciia nguyén don dong thoi dai dién theo Uy quyén cua
nhimg nguoi ¢ quyén loi, nghia vu lién quan c6 mit. Pi véi bi don, theo xéac
minh cua Cong an phuong Phi Trung, quan Tan Phu thi bi don c6 tam tra tai nha
s6 239/143 duong |, phuong M, quan S tir ndm 2015 cho dén thang 6/2017 tra nha
di dau khong rd noi tam tra. Toa 4n da tién hanh thi tuc niém yét ngay xét xir cho
bi don theo quy dinh nhung tai phién tda hém nay bi don ving mit. Theo quy dinh
tai diém b khoan 2 Diéu 227 Bo luat t6 tung dan su, Toa 4n van tién hanh xét xur
vang mit bi don.

[2] Vé ap dung phép luat ndi dung:

[2.1] Thot hi¢u khoi kién: Theo quy dinh tai khoan 1 Diéu 623 B luat dan su
nam 2015 thi “...Thoi hiéu dé ngudi thira ké yéu cau chia di san 1a 30 nam d6i voéi
bat dong san,....ké tir thoi diém mo thira ké...”, dng Pham Tuong D chét ngay
4/12/2001, ngay 16/6/2016 6ng Pham The X (con cua Ong D) khdi kién tai Toa an
yéu cau chla di san cia 6ng D 1 nha s6 30 duong A, Phuong B, quan C nén thoi
hiéu khoi kién chia di san thira ké cua ong D van con.

[2.2] Di san: Can nha sé 30 dudng A, Phuong B, quin C ¢6 sb cii 1a 16 duong
A, LTK Phudng F, quan C do 6ng Pham Tudng D 1am chu sé hiru theo Gidy phép
mua ban chuyén dich nha cira s6 07/P26/GP-UB ngay 6/3/1985 do Uy ban nhan
dan quan Tan Binh cap. Ké khai nha dat nim 1999 do 6ng Pham Tuong D va ba
Nguyén Thi T1 dtng tén ding ky ké khai. Tuy dng D va ba T1 chung song voi
nhau trude ngay 03/01/1987 khong lap hon tht nhung theo quy dinh cua Luéat hon
nhan gia dinh nim 1959 thi vo va chdng déu c6 quyén s¢ hitu, huong thu va st
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dung ngang nhau ddi voi tai san sau khi cudi. Do d6, can nha sd 30 dudng A,
Phuong B, quan Cco s6 cii 13 16 duong A, LTK Phuong F, quan C 14 tai san chung
ctia 6ng D va ba T1, mdi ngudi cung so hitu 5. Nhu vay, di sén ctia ong D 12 % tai
san cua ong D trong tai san chung véi ba T1 tai can nha néu trén.

[2.3] Nhimg nguoi thira ké theo phap luat: dng Pham Tudng D chét ngay
4/12/2001 (giay ching ttr s6 90/2001 ngay 4/12/2001 ciia UBND Phuong 9, quan
Tan Binh) c6 vo 1a ba Nguyén Thi T1, ¢6 bdn ngudi con la: Pham Nguyén Thé V,
Pham Nguyén Thé H1, Pham Thé T, Pham Thé X va me rudt 1a cu Nguyén Thi
H2. Ong D chét khong dé lai di chic nén theo quy dinh tai diém a khoan 1 Diéu
651 B luat dan sy 2015 thi ba T1, cu H2 va cac 6ng V, H1, T va X la nhiing
nguoi thude hang thira ké thi nhat cia 6ng D. Nhu vdy, nhitng nguoi dugce hudng
thira ké theo phap luat cta ong D 14 12 ba T1, cu H2 va cac dng V, H1, T va X.

[2.4] Phan chia di san: Nhu vay % di san cta ong D s& dugc chia déu cho 6
ngudi 1a: Ba T1 (vo), cu H2 (me rudt) va 4 ngudi con 1a cac ong V, H1, T, X, mdi
nguoi duoc hudng mot suat thira ké bang nhau 1a 1/12. Riéng d6i voi ba T1, ngoai
so hitu ¥ can nha, dugc hudng mot suat thira ké tir chong thi vao ngay 23/9/2005,
cu Hué (me chong) 1ap di chuc dé lai phan di san cta cu duoc thira hudng trong
cin nha s6 30 dudong A, Phuong B, quan C ¢6 so cii 1a 16 duong A, LTK Phuong
F, Quan C cho ba T1 (di chuc duogc lap tai Phong cong ching sé 4 thanh phd Ho
Chi Minh) dén ngay 11/8/2006 cu H2 chét. Cho nén phan sé hitu va huong thira ké
ctua ba T1 tai can nha néu trén la 8/12. Hién nay, ba T1 cung cac con (trir bi don)
dang quan 1y, st dung cin nha trén. Vi khong c¢6 kha nang chia tién cho cac con
nén ba T1 va cac con (H1, T, X) déng ¥ phat méi nha, phan di san cta ong D s&
dugc chia theo phéap luat. Do d6, phan di san cua ong D s€ chia theo phuong thirc
phat mai nha, sau khi trir di chi phi phat mai, s tién con lai phan ba T1 dugc nhan
8/12; cac 6ng V, H1, T va X moi nguoi duge nhan 1/12. Pdi vai chi phi stra chira
nha vi khong xac dinh duoc chi phi nhu thé nao va ciing chi 1a sira chita nho dé o
nén ba T1 va cac con H1, T, X khéng yéu cau tinh toan cong stc ciing nhu khong
dit ra yéu cau gi.

[3] Qua phan tich trén, Hoi dong xét xir can ctt Picu 649, 650 Bo luat dan sy
nim 2015 chip nhan yéu cau khoi kién cta cac duong sy ciing nhu chip nhan dé
nghi cua dai dién Vién kiém sat.

[4] V& 4n phi dan su so thAm: Cin ctr khoan 7 Diéu 27 Phap 1énh an phi, 18
phi Toa &n mdi bén duong sy phai chiu an phi dan su so thim theo murc tuong Gmg
v6i gia tri phan di san duoc huong. Cu thé: Theo bién ban dinh gia ngay
23/02/2017 thi tong gia tri nha, dat 1a 4.620.309.710 dong. % di san cua ong D ¢
gia tri 2.310.154.855 déng nén mot suat thira ké co6 gia tri thanh tién 1a
385.025.809 dong. Do vdy, cac ong ba T1, V, H1, T va X mdi ngudi phai chiu an
phi 14 19.251.290 dong.

Vi cac 1€ trén,
QUYET PINH:

Cin c(r vao khoan 5 Diéu 26, diém ¢ khoan 1 Dicu 39, Dicu 85, diem b khoan
2 Piéu 227, khoan 3 Piéu 228 , Piéu 147, 273, 280 cua Bo luat T6 tung Dan sy
nam 2015; khodn 1 Dicu 623, 649, 650, diém a khoan 1 Diéu 651 Bo luat dan sy
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nam 2015; khoan 7 Diéu 27 Phap 1énh an phi, 1& phi Toa an; Diéu 26 Luat thi hanh
an dan su.

1. Ong Pham Thé X duoc huong mot sut thira ké 1a 1/12 tri gi4 nha dit tai s6
30 duong A, Phuong B, quén C(c6 so cti la 16 duong A, LTK Phuong F, quéan C).

2. Ong Pham Nguyén The V, 6ng Pham Nguyén Thé H1 va 6ng Pham Thé T
mdi ngudi duoc hudng mot suat thira ké 14 1/12 tri gia nha dat tai s6 30 duong A,
Phuong B, quan C (c6 s6 cii 1a 16 duong A, LTK Phuong F, quan C).

3. Phén ctia ba Nguyén Thi T1 c6 tai nha dat s6 30 duong A, Phuong B, quan
C (c6 sb cii 1a 16 duong A, LTK Phuong F, quan C) la 8/12 tri gia nha dat.

4. Giao cho Chi cuc Thi hanh an dan sy c6 tham quyén phat mai nha dat s6 30
duong A, Phuong B, quan C(c6 sd cii 1a 16 duong A, LTK Phuong F, quén C). Sau
khi khau trir chi phi phat méi va cac chi phi khac (neu c0) s0 tién con lai cac ong
Pham Thé X, Pham Nguyén Thé V, Pham Nguyén Thé H1 va Pham Thé T mdi
nguoi duge nhan 1/12; Ba Nguyén Thi T1 nhén 8/12.

5. V& an phi dan su so tham: Ong Pham Thé X phai chiu 4n phi so tham la
19.251.290 dong nhung duoc trur vao so tién tam Ung an phi so tham da nop la
14.000.000 ddng theo bién lai thu tién sé 0010798 ngay 6/7/2016 cua Chi cyc thi
hanh an dan sy quéan Tan Binh. Ong X con phai ndp 5.251.290 dong tién an phi so
tham.

Ba Nguyén Thi T1, 6ng Pham Nguyén Thé V, 6ng Pham Nguyén Thé H1 va
6ng Pham Thé T mdi nguoi phéi chiu 4n phi so tham 1a 19.251.290 dong.

6. Vé quyen khang cao, khang nghi: Buong su c6 quyén khang cao trong thoi
han 15 ngay ké tir ngay tuyén an. P6i v6i duong su khong c6 mit tai phién toa thi
tho1 han khang cdo dugc tinh tir ngay nhan dugc ban an hoac ban an dugc niém
yét. Vién kiém sat nhan dan cung cdp, Vién kiém sat nhan dan cap trén dugc
quyén khang nghj theo quy dinh ctia Bo luat t6 tung dén suy.

7. Truong hop ban 4n duoc thi hanh theo quy dinh tai diéu 2 Luat thi hanh &n
dan sy thi nguoi duoc thi hanh an dan sy, nguoi phai thi hanh an dan su c6 quyén
thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, ty nguyén thi hanh an hoic bi
cudng ché thi hanh an theo quy dinh tai cic diéu 6,7, 7a, 7b va 9 Luat thi hanh 4n
dan sy (stra d6i, b6 sung nam 2014); thoi hiéu thi hanh an dugc thuc hién theo quy
dinh tai Diéu 30 Luat thi hanh an dan su (stra d6i, bo sung nam 2014).

Noi nhén TM. HQI PONG XET XU SO THAM
- Cdc duong su; THAM PHAN - CHU TQA PHIEN TOA
- TAND Tp.Ho Chi Minh; .

- VKSND qudn Tan Binh, Tp. Ho Chi Minh;

- THADS qudn Tén Binh, Tp. H6 Chi Minh;
- Luru ho so, VP. (Da ky)
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