TOA AN NHAN DAN  CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH THUAN Poc lap - Tu do - Hanh phic

Ban 4n sb: 47/2021/HS-PT
Ngay: 20-4-2021

, ~ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH BINH THUAN

- Thanh phéin Hpi dong xét xir phiic thdm gom cé:

Tham phén - Chii toa phién toa: Ong Nguyén Vian Quéan

Cac Thdam phan: Ong Nguyén Phuc, Ong Vi Birc Hung

- Thuw ky phién toa: Ong Thai Vin Trung — Thu ky Toa 4n nhan dan tinh
Binh Thuén.

_ - bai dién Vién kiém sat nhan dan tinh Binh Thuan tham gia phién toa: Ong
D6 Ngoc Bich - Kiém sat vién.

Ngay 20/4/2021, tai tru s& Toa an nhan dan tinh Binh Thuan, xét x{r phuc
tham cong khai vu 4n hinh su thu 1y s6 68/2020/TLPT-HS ngay 26/8/2020 ddi voi
bi cdo Pham Van D do c¢6é khang cao cia bi cao va bi hai ddi v6i ban an hinh sy so
tham s6 39/2020/HSST ngay 16/6/2020 cta Toa an nhan dan thi xa La Gi.

Bi cao co khang cao:

Pham Vin D, sinh ndm 1977; tai Binh Thuén; noi ding ky HKTT: Khu phé
9, phuong Phuéc H, thi xd Lg, tinh Binh Thuan; chd ¢ hién nay: Khu phé 3,
phuong Tan Thién, thi xa Lg, tinh Binh Thuan; nghé nghiép: kinh doanh; trinh do
hoc van: 12/12; dan toc: Kinh; gi6i tinh: Nam; Tén gido: Khong; Qudc tich: Viét
Nam; con 6ng Pham Kim O va ba Bui Thi H; ¢6 vo 1a Nguyén Song H va 02 con;
tién 4n, tién sy: Khong; Hién dang bi ap dung bién phap ngan chan “Cam di khoi
noi cu tra”; 6 mat tai phién toa.

- Nguoi bao chita cho bi cdo theo yéu cdu:

+ Ong Lé Quang Y — luat su, Cong ty luast TNHH MTV Hiép Nhat — Poan
luat su tinh DN (c6 mat).

+ Ong Pao Vién Tr — luat su, Cong ty lust TNHH MTV Hiép Nhét — Poan
luat su tinh BN (c6 mat).

Cung dia chi: S6 85 Lé Pai Hanh, phuong H6 Nai, Tp B H, tinh D N.
- Bi hai: Cong ty TNHH Thuong mai dich vu tin hoc Navitech.

Dia chi: S6 229/48 Tan Thanh, phuong Tay Th, Quan TP, thanh phé Hb Chi
Minh.

Nguoi dai dién theo phap ludt cua bi hai: C)ng Pham Trong H, Gidm ddc.
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- Nguroi bao v¢ quyén va loi ich hop phdp ciia bi hai theo yéu cau va dai dién
theo 1y quyeén: Ong Pham Minh T, lut su, Véan phong ludt su Pham Minh T,
Doan luat su Tp HO Chi Minh (vang mat).

Pia chi: 224A HO6 Vin Hué, phuong 9, Quan Pha Nh, thanh phd Hb Chi
Minh.

- Nguoi ¢o quyén lgi, nghia vu lién quan: Ong Pham Trong H, sinh nim
1984 (vang mat).

Noi cu tri: Khu phd 9, phudng Phudce H, thi x4 Lg, tinh Binh Thuan.
NOI DUNG VU AN:

Theo cac tc?i liéu co trong hé so vu dn va dién bién tai phién toa, ngi dung
vu an dwoc tom tat nhw sau:

Khodang 13 gi¢ 20 phut, ngay 09/5/2017, do nghi ngé Pham Trong H la em
rudt c6 hanh vi ngugc dai gha rudt la 6ng Pham,Kim O n,én Pham Van b dén
khach san Thanh B dia chi s0 67, duong Thong Nhat, khu ph6 9, phuong Phudce H,
thi x4 L G dé gap H nham lam r6 ndi dung sy viéc. Khi dén noi thi gitra bi cao va
H xay ra tranh cai 101 qua tiéng lai, cho rang H la em rudt nhung c6 thai d6 hon lao
nén bi cdo co hanh vi dung tay hat dé6 mot so tai san dé€ trén ban I¢ tan cua khach
san Thanh Binh bao gom: 01 man hinh may hiéu LG; 01 may tinh xach tay hi¢u
HP; 01 ban phim may tinh; 01 gia go; 01 may tinh tién hiéu PSOEFT-POS; 01 may
in mau hiéu EPSON L360 bén trong c6 04 binh muc.

~ Theo Két luan dinh gia tai san s6 1254/HBDG ngay 27/11/2019 cua Hoi
dong dinh gia tai san trong to tung hinh sy, thé hién:

1. 01 (mdt) cai may tinh tién hiéu PSOEFT-POS, Ngan hang TMCP Cong
thuong, Chi nhanh tai Binh Thuan ban giao thang 12/2013.

+ Nguyén gia: 11.000.000 dong

+ Gid trj con lai dén thang 5/2017: 01 cai x 11.000.000 dong/céi x 60 % =
6.600.000 dong.

2. 01 (mdt) cai may in hiéu EPSON L360 (c6 04 binh muyc).

+ Nguyén gia: 4.750.000 dong (theo hoa don ngay 05.3.2016 do ong Hicu
cung cap).

+ Gia tri con lai dén thang 5/2017: 01 cai x 4.750.000 dong/cai x 80 % =
3.800.000 dong.

ot Pén thoi diém dinh gia thi may in hiéu EPSON L360 (c6 04 binh muc) bi
bé, hu héng hoan toan, khong str dung dugc.

+ Gi4 trj thiét hai: 3.800.000 dong.

3. 01 (mgt) cai man hinh may tinh hiéu LG, theo bién ban xac minh lai ngay
21/10/2019 (va qua kiém tra lai tai kho cua Chi cuc thi hanh an ) man hinh 20 inch.

+ Nguyén gia: 2.500.000 dong (theo 10i khai cia ong H mua nam 2014).
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+ Gid tri con lai dén thang 5/2017: 01 cai x 2.500.000 dong/céi x 40 % =
1.000.000 dong.

+ Pén thoi diém dinh gia thi man hinh mdy tinh hiéu LG bi bé, hu hong
hoan toan, khong str dung duoc.

+ Gi4 trj thiét hai: 1.000.000 dong.

4. 01 (mot) ban phim may tinh, hi¢u LOGITECH

+ Nguyén gia: 300.000 dong (khao st gia thi truong tai thoi diém dinh gia,
khong o thoi diém mua).

+ Gi4 trj con lai dinh gia: 50.000 dong.

+ Pén thoi diém dinh gia thi ban phim may tinh van con sir dung dugc.

5. 01 (mdt) cai may tinh xach tay (Laptop) nhan hi¢u HP, mua nam 2011.

+ Nguyén gia: 24.000.000 dong (khao sat gia thi truong tai thoi diém nam
2011).

+ Gid trj con lai dén thang 5/2017: 01 cai x 24.000.000 déng/cai x 20 % =
4.800.000 dong.

+ Pén thoi diém dinh gia: ‘Hoi dong dinh gia nhan thdy mdy tinh xach tay
(Laptop) nhan hiéu HP, 15 inch van con hoat dong binh thuong.

6. 01 (mdt) cai gia bang gb,

+ Nguyén gia: 150.000 dong (theo 10i khai ctia 6ng H).

+ Khong thiét hai.

Qid tri thiét hai vé tai san doi véi tai san hu hong hoan toan khong swr dung
duoc gom:

‘ - 01 may in hi¢u EPSON L360 (c6 04 binh myc) gia tri thiét hai: 3.800.000
dong.

- 01 man hinh mdy tinh hi¢u LG 20 inch hu hong hoan toan, khong st dung
dugc, gia tri thiét hai: 1.000.000 dong.

Tong cong 3.800.000 dong + 1.000.000 dong = 4.800.000 dong

qu’ tri tai san con nguyén ven \{d con sw dung dwoc dén thoi diém thang
5/2017 tong cong la 12.050.000 dong gom co:

- 01 (mot) cai may tinh tién hiéu PSOEFT-POS 12 6.600.000 dong.

- 01 (mot) ban phim mdy tinh, hiéu LOGITECH la: 50.000 dong.

- 01 (mdt) cai may tinh xach tay (Laptop) nhan hiéu HP 1a 4.800.000 dong.
- 01 (mdt) cai gia dé oppic bang gb 1a 150.000 dong.

V@ vt chirng vu 4n: L& 01 cai may tinh tién hiéu PSOEFT-POS; 01 c&i may
in hiéu EPSON L360 (c6 04 binh muc); 01 cai man hinh may tinh hiéu LG; 01 cai
may tinh xach tay (Laptop) nhan hiéu HP, mau bac; 01 cai gia gd, tat ca di duoc
Co quan CSPT Cong an thi xd La Gi chuyén cho Chi cuc thi hanh an dan sy thi xa
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La Gi theo bién ban giao nhén vat ching ngay 23/3/2018. Riéng 01 ban phim may
tinh dugc co quan CSPT Cong an thi xa La Gi chuyén cho Chi cuc thi hanh dn dan
su thi xa La Gi theo bién ban giao nhan vat chirng ngay 10/8/2018.

Tai ban én hinh su so tham so 39/2020/HSST ngay 16/6/2020 ciia Toa dn
nhan dan thi xa Lagi da quyét dinh:

b

Tuyén bé: bi cao Pham Vian D pham tdi “Hiiy hoai tdi sin”.
Can ctr khoan 1 Piéu 178; diém i, s khoan 1 Diéu 51 B¢ luét hinh su.
Xt Phat:

+ Bi c4o Pham Vian P 20.000.000d6ng (Hai muoi triéu dong).

Ngoai ra, ban an so thAm con tuyén phan dan sy, xir Iy vat chtng, an phi va
quyén khang cao theo luat dinh.

- Sau khi xét xir so tham, ngay 29/6/2020, bj cio Pham Vin B khéng céo
yéu cau sua ban an so tham s6 39/2020/HS-ST ngay 16/6/2020 cua Toa an nhan
dan thi xa La Gi, tuyén bi cdo khong pham t01 hiy hoai tai san.

- Pai dién theo phép luat cia bj hai: Ong Pham Trong H khang céo yéu cau
hty ban 4n hinh su so thim sb 39/2020/HS-ST ngay 16/6/2020 ciia Toa an nhan
dan thi xa La Gi.

Tai phién toa phiic tham:

-'Y kién cua Kiém sat vién: Toa an cp so tham di xem xét, danh gia day du
cac tinh tiét tdng nang, giam nhe va nhan than cua bi cao dé xir phat bi cdo Pham
Vian D vé tdi “hiiy hoai tai san” vi mie phat tién 20.000.000 dong theo khoan 1
Diéu 178 B6 luit hinh sy 1a thoa dang, phu hop véi tinh chat va mirc ¢ hanh vi
pham td1 ctia bi céo. pé nghi Ho1 déng x€t xur ap dung diém a khoan 1 Diéu 355 va
Diéu 356 B luat td tung hinh sy, khong chép nhan khang cao cua bi cdo Pham
Vian b va dai di¢n theo phap luat cua bi hai, gitt nguyén ban &n hinh su so tham s6
39/2020/HSST ngay 16/6/2020 ctia Toa an nhan dan thi xa La Gi.

- Y kién cta ngudi bao chita cho bi cao: Pé nghi Hoi dong xét xtr tuyén bd
bi cédo khong pham td1 hiy hoai tai san vi nhiing 1y do sau:

+ Chua 1am rd chu thé quan 1y, sir dung khai thac khach san Thanh B. Bi céo
c6 1a dong so hiru khach san Thanh B hay khong chua duoc 1am ré nhung van quy
két bi cdo hity hoai tai san cia nguoi khac 14 khong o can cu.

+ Két luan dinh gia cua Hoi déng dinh gia co nhiéu vi pham: khong chi 10
van ban phap luat ap dung dé xac dinh gia tai san. Khong tuan thi quy dinh cua
phap luat vé khau hao tai san cb dinh ctua doanh nghiép; khong kiém tra hd so ké
toan; s6 theo doi khau hao tai san.

+ Hoa don mua may in 1a ban pho t6, khong phai l1a ban chinh, viéc cong
chtng hoa don 14 trai véi quy dinh tai Nghi dinh s6 23/2015/ND-CP quy dinh héa
don gia tri gia ting 13 loai gidy t& khong dugc chimg thuc ban sao. Trén héa don
thé hién bén ban may in 1a Cong ty C6 phan TMDV Phong Vii ¢6 dia chi 125 Cach
Mang Thang 8, phuong Bén Th, Quan 1, thanh phé H6 Chi Minh. Tuy nhién, qua
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xac minh, tim hiéu cua luét su thi dia chi néu trén 13 tru s& 1am viéc cua Cong ty
C6 phan kinh doanh nha Nova, san giao dich bat dong san Novaland; con Cong ty
Phong V da doi vé dia chi 119 — 121 Nguyén Du, phuong Bén Th, Quén 1, thanh
ph6 H6 Chi Minh. Pé khong lam oan ngudi vo t0i, co quan diéu tra phai thu giir
ban gbc hoa don gia tri gia ting va ban gdc s6 sach ké toan/bao cao quyét toan
thueé.

+ Mdy in ma bi cdo lam hu hong va mdy in la vat chimg vu 4n khong phai 1a
mot; Kt ludn di€u tra ghi may in T360, nhung cao trang va ban an so tham lai
khang dinh 1a may in L360.

- Tranh luan cua ki€ém sat vién:

+ Bi cdo khai nhan da dap bé mdy in ma may in nay khong thudc quyén s
hiru, str dung, quan 1y cta bi cao nén cip so tham quy két bi cdo da huy hoai tai
san cua nguoi khac 1a cé can cu.

+ Thanh phan Hoi dong dinh gia tuan thu ding quy dinh ctia phap luat; viéc
dinh gia tai san dugc thuc hién theo Nghi dinh 130/2008/ND-CP cua Chinh phu
quy dinh vé dinh gi4 tai san trong t6 tung hinh su; khong ap dung phap luat vé ké
toan doanh nghiép trong vu an nay.

+ Hoa don gia tri gia ting ma co quan diéu tra thu thap di duogc Chi cuc thué
thi xa La Gi x&c nhan doanh nghiép da ké khai thu€ theo héa don, nén khong can
thu thap ban chinh héa don gia tri gia tang.

+ Ngudi bao chira cho rang may in ma bi cao dap bé va may in 1a vat chimg
khong phai 1a mot 1a khong c6 can ctr.

Do vay dé nghi Hoi ddng xét xtr khong chip nhan ¥ kién cua ngudi bao
chira.

- Bi cdo Pham Vin B: Giit nguyén khang céo, bi cdo c6 dap bé may in tai
khach san Thanh B nhung khong pham toi hity hoai tai san, thong nhét véi ¥ kién
bao chita cua céc lut su; dé nghi xir phat hanh chinh bi cdo dé khong c6 an tich;
san sang boi thuong cho bi hai.

- Pai dién theo phap luat cua bi hai: Véng mat.
NHAN PINH CUA TOA AN:

Trén co so noi dung vu an, can cw vao cac tai liéu co trong ho so vu an da
duwoc tranh tung tai phién toa, Hoi dong xet xir nhan dinh nhw sau:

[1] V& sy vang mit ctia dai dién bi hai (khang cdo) va ngudi c6 quyén loi
nghia vu lién quan: Toa an da triéu tap hop 1¢ nhung vang mit khong co 1y do. Can
ctr diém b khoan 1 Piéu 351 Bo luat t6 tung hinh su, Hoi dong xét xtr quyét dinh
xét xUr vang mit ho nhu dé nghi ctia kiém sat vién va y kién ctia ngudi tham gia t6
tung khac.

[2] Bi cao khang cao kéu oan. Bi cdo thira nhan ngay 09/5/2017, tai khach
san Thanh B, dia chi tai 67 Thong Nhat La Gi, Binh Thuén, bi cdo di dap bé 01
may in mau. Nhung mdy in ndy cta khach san Thanh B thudc quyén s¢ hitu cia bi
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cao nén bi cao khong pham t6i “huy hoai tai san”. Xét khang cao ctia bi cao vay
kién bao chira ca cac luat su, Ho1 dong xét xir xét thay:

[2.1] Vé dia diém dang ky kinh doanh va viéc xac dinh chu s& hiru d6i véi
khach san Thanh B: Két qua diéu tra thé hién tai Cong van s6 364/CV-DKKD
ngdy 25/9/2017 ctia Phong Pang ky kinh doanh thuéc S¢ Ké hoach va dau tu tinh
Binh Thuan (BL 28): Dia chi 67 Théng Nhét La Gi, Binh Thuan ¢6 3 don vi dang
hoat dong, cu thé:

- Cong ty TNHH Dich vu Thanh B.
- Piém kinh doanh Céng ty TNHH Dich vu Thanh B.
- Chi nhanh La Gi — Cong ty TNHH Thuong mai dich vu tin hoc Navitech.

Bi cdo di c6 hanh vi dap bé mdy in tai khach san Thanh B nhung néu may in
ma bi cao dap bé thudc quyén sé hitu ctia nguoi khac thi bi cdo van phai chiu trach
nhiém theo quy dinh cua phap luat ma khong can phai xac dinh khach san Thanh B
¢ thudc so hitu (hay déng so hitu) cta bi cdo hay khong. Nguoi bao chira cho
rang khi chua xéac dinh ai 1a chu s hitu khach san Thanh B da két toi bi cdo 1a dicu
tra chua dy du. Y kién nay cua nguoi bao chira khong c6 co so chap nhan. Khdng
c6 tai liéu nao thé hién may in ma bi cdo dap bé 12 mét phﬁn tai san thudc khach
san Thanh B. Bi cdo cling thira nhan bi cdo khong quan 1y, sit dung may in ndy ma
do Pham Trong H va nhan vién ctia H quan 1y, stt dung. Do vay khong cé can ctr
nao chimg minh bj cdo 1a chi hiru hay dong s& hitu may in ma bi cao da dap bé tai
khach san Thanh B vao ngay 09/5/2017.

[2.2] M4y in ma bi cdo dap bé la may in Epson L360 hay Epson T360.

Tai két luan diéu tra ngay 17/01/2020 cia Co quan Canh sat diéu tra Cong
an thi xd La Gi di ghi khong thong nhat ky hiéu may in, khi thi ghi L360, khi thi
ghi T360. Ngay 20/01/2020, Co quan canh sat diéu tra di c6 van ban sd 29/CSPT
dinh chinh ky hi€u tang vat vu an, xac dinh tang vat vu an la may in mau Epson
L360. Viéc dinh chinh néu trén phu hop véi ban anh tang vat vu an (BL 236 thé
hién loai may in 1a L360) phu hop voi két qua diéu tra 1a trén thi truong khong co
model may in Epson T360. Nhu vay, viéc két luan diéu tra ghi tang vat 1a mdy in
Epson T360 la nham 14n va da duoc dinh chinh. Bi cdo va ngudi bao chita cia bi
cédo cho rang may in ma bi cdo dap bé va may in la tang vat vu an khong phai la
mot 1a khong ¢ can cu.

[2.3] V& viéc xéac dinh chi s¢ hitu may in Epson L360

Pai dién ctia cong ty Navitech cho rang may in nay 1a cua Cong ty mua nim
2016, don vi ban hang 1a Cong ty Co phﬁn thuong mai dich vu Phong V, dia chi tai
125 Cach Mang Thang 8, phuong Bén Th, Quan 1, Thanh phé Hd Chi Minh,
chtng tir kém theo 12 hoa don gia tri gia ting s6 0018183 ngay 05/3/2016. Trén
hoa don nay thé hién rd bén mua hang 13 Chi nhanh La Gi Cong ty TNHH Thuong
mai dich vu tin hoc Navitech, dia chi chi 67 Théng Nhét, LG, Binh Thuan. Chi cuc
thué thi xa La Gi cung cip thong tin tai van ban sd 2133/CV-CCT ngay
21/12/2019 c6 ndi dung: Hoa don mua hang s6 0018183, ky hiéu PV/16T, miu sb
01GTKT3/001 phét hanh ngay 05/3/2016 ciia Cong ty Co phan thuong mai dich
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vu Phong Vii da dugc Chi nhanh La Gi Cong ty TNHH Thuong mai dich vu tin
hoc Navitech, ké khai thué vao ky tinh thué thang 3/2016. Loi khai cua bi cdo va
dai dién bi hai théng nhit 1a may in ndy do Pham Trong H quan ly, do nhan vién
cua H truc tiép st dung. Hoa don gia tri gia ting ma co quan dleu tra thu thap la
ban sao c6 ching thuc dung véi ban chinh, ngudi bao chita cho rang can phai thu
thap ban chinh hoa don gia tri gia ting va dia chi bén ban (xuit hoa don) 1a try s&
cua cong ty khac, con cong ty Phong Vii dd chuyén di noi khac. Hoi dong xét xu
xét thay, mic du trong hd so chi c6 ban sao c6 chimg thuc hoa don gia tri gia ting
nhung co quan thué xac nhan doanh nghiép da ké khai thué ddi véi hoa don ma co
quan diéu tra da thu thap duoc. Hoi dong xét xir khong chi cin ¢t vao ban sao hoa
don nay dé xac dinh chu s¢ hitu may in Epson L360 ma cian cir vao hé thong cac
chig cr va su phu hop cua cac ching ctr da thu thap dugc. Can cur 101 khai cia bi
cdo, nguoi bi hai, ban anh vat chiing va cac chiig ctr khac 1a hoa don gia tri gia
tang, xac nhan cua Chi cuc thué thi xa La Gi di ¢ dﬁy du co sé khéng dinh may in
ma bi cdo da huy hoai 1a loai may Epson L360 thudc s& hitu cia Chi nhanh La Gi
Cong ty TNHH Thuong mai dich vu tin hoc Navitech. Do vay, khong can thiét
phai thu thap ban goc hoa don gia tri gia ting, so sach ké toan, béo cdo tai chinh
ctia Cong ty Navitech va xac minh dia chi ctia bén ban (bén xuat héa don) 1a Cong
ty Phong Vil nhu ¥ kién ctia ngudi bao chira.

[2.4] Hoi dong dinh gia tai san trong td tung hinh su x4c dinh may in tri gia
3.800.000d. Sau khi c6 két qua dinh gia, Co quan diéu tra d3 tdng dat cho bi céo,
bi cdo khong dong ¥ véi két qua dinh gia nhung khong doéng ¥ vé phan dinh gia
man hinh TV LCD. Thanh phan Hoi déng dinh gia tuan thu ding quy dinh cua
phap luat; viéc dinh gia tai san dugc thuc hién theo quy dinh cua Chinh phu vé
dinh gia tai san trong t tung hinh su. Hoi dong dinh gia khong chi can cr vao hoa
don gia trj gia ting thé hién thoi diém may in duoc mua, ma da truc tiép xem xét,
danh gia thuc trang tai san trude khi co két ludn dinh gia. Viéc dinh gid tai san
trong t6 tung hinh sy duoc thuc hién theo quy dinh riéng (Nghi dinh
130/2008/ND-CP), theo quy dinh thi Hoi dong dinh gia tai san phai xac dinh gia tri
thuc té cua tai san va gia trj thiét hai, hoan toan khac véi quy dinh vé viéc khau
hao tai san c¢6 dinh ctia doanh nghiép trong nghiép vé ké toan, thué nén khong can
thiét phai thu thap tai liéu 1 so sach ké toan, so theo doi khau hao tai san nhu y
kién ctia nguoi bao chira.

[2.5] Hanh vi cta bi cdo huy hoai tai san cua nguoi khac gay thiét hai
3.800.000d da pham vao td1 “Huy hoai tai san” quy dinh tai khoan 1 Diéu 178 Bo
luat hinh su; Toa an cép so tham di xét xir bi cdo vé toi huy hoai tai san la ding
nguoi, ding toi, khong oan. Do vay khang cdo kéu oan cia bi cdo va ¥ kién bao
chira cua luat su khong c6 co sé chap nhan.

[3] Vé khang cao cua bi hai: Trong vy an nay, Toa an hai cap d nhiéu lan
tra hd so yéu cau dleu tra bo sung. Co quan diéu tra chi két luan va vién kiém sat
chi truy t6 bi cao vé hanh vi dap pha may in ciia Cong ty Navitech. Cac tai san
khac ma bi cao huy hoai do chua du co so khang dinh thudc quyén quan 1y cua ai
nén khong truy to bi cdo. Theo quy dinh tai Diéu 298 Bo luat to tung hinh sy vé
2161 han xét xur thi Toa an chi xét xtr bi cao va nhitng hanh vi theo t6i danh ma
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Vién kiém sat truy td. Do vay, Toa an hai cip chi xem xét hanh vi cua bi céo bi
truy t6 1a hity hoai may in tri gia 3.800.000d. Néu bi hai cho rang ngoai hanh vi
huy hoai may in, bi cdo con c¢6 hanh vi hiy hoai tai san khac cta bi hai thi bi hai c6
quyén dé nghi co quan diéu tra, vién kiém sat 1am 3. Do chua c6 co s¢ khang dinh
cac tai san khac thugc quyén so hiru cua ai nén Toa an cap so thém da tach mot
phan yéu cau dan su ra giai quyét bang vu an khac néu co yéu cau 1a ding quy
dinh cua phap luat. Xet thay, tai san b thiét hai 3.800.000 dong 1a thi¢t hai khong
16n. Toa an cap so tham khi quyét dinh hinh phat da dédnh gia nhan than ciia bi céo
va ap dung cac tinh tiét giam nhe quy dinh tai diém i, s khoan 1 Piéu 51 B9 luét
hinh sy xt phat bi cdo 20.000.000 dong 1a c6 cin ct, pht hop véi tinh chat, mirc
dd hanh vi pham t0i ctia bi cdo. Do do, khang cdo cua dai dién hop phap cta bi hai
1a khong c6 co so chap nhén.

[4] V& an phi phiic t}lém: Do khang cédo cuia bi cao va dai dién theo phap luat
cﬁg b1 hai khong dugc chap nhan nén bi cdo, bi hai phai chiu an phi hinh su phtc
tham theo quy dinh.

Vi cac [€ trén,

QUYET PINH:

Can cir vao:

Piém a khoan 1 Diéu 355 va Diéu 356 B0 luat to tung hinh su;

1. Khong chép nhan khang céo cua bi cao Pha_up Ve“;n b va dai dién theo
phap luat cta bi hai; Gilr nguyén Ban an hinh su so tham s6 39/2020/HSST ngay
16/6/2020 cua Toa an nhan dan thi xa La Gi.

Tuyén bd: Bi cdo Pham Vin D, pham to1 “Huy hoai tai san™.

Ap dung: khoan 1 diéu 178; diém i, diém s khoan 1 Diéu 51 Bo luat hinh su.

Xt Phat: Bi cdo Pham Vin D 20.000.000d6ng (Hai muoi triéu dong).

2. Vé dan sy: Can clr: Diéu 48 Bo luat hinh sy; Diéu 584, 585, 586, 589 Bo
luat dan sy 2015

Chap nhian mot phin yéu cdu cua bi hai. Budc bi cdo Pham Vin P bdi
thuong cho bi hai Cong ty TNHH thuong mai dich vu tin hoc Navitech do 6ng
Pham Trong H dai dién tri gid 01 mdy in hiéu EPSON L360 va 04 binh muc )
tién 1a 3.800.000 dong (Ba triéu tam trim nghin dong).

Ké tir ngay ban an c6 hiéu luc phap luat, ngudi duoc thi hanh 4n c6 don yéu
cau thi hanh an, néu nguoi phai thi hanh an chua thi hanh xong sd tién trén thi
hang thang nguo1 phai thi hanh con phai chiu thém khoan tién 1ai theo quy dinh tai
Piéu 375 va Diéu 468 Bo luat dan sy nam 2015 tuong tng véi s6 tién va thoi gian
con phai thi hanh an.

Khong chap nhan yéu cau cua bi hai vé viéc budc bi cdo boi thuong céac
khoan sau:

- Phan mém quan ly khéc}} san ya‘l bao mat da cai dat Vz‘1~0 may tinh xach tay
HP, tri gia: 20.000.000 dong; Phan khac phuc lai tai khu vuc 1€ tan, gia: 5.000.000

8



ddng; Cac thiét bi phuc vu khach san bi hu hong nén gay thiét hai cho viéc kinh
doanh trong 09 ngay, thu nhap bi mat 01 ngay 1a 3.000.000 dong, tong cong:
27.000.000 dong, Ong H phai nghi viéc dé dén 1am viéc theo yéu cau cua cac co
quan tién hanh t6 tung nén lam mat thu nhap 1a: 2.330.000 dong, Tién thué Luit su
la: 50.000.000 dong, Boi thuong thiét hai danh du, nhan pham uy tin bi xdm pham
(t6n that vé tinh than) 1a 13.900.000 déng; Tong cong 118.230.000 dong

Cin ci: Didu 30 Bo luat t6 tung hinh sy 2015,

Téch yéu cau boi thuong cac khoan: 01 man hinh méy tinh hiéu LG trj gia:
2.950.000 dong, 01 cai gia gla gd tri gia: 150.000 dong, 01 may tinh xach tay
(Laptop) nhan hiéu HP tri gia: 26.000.000 dong cua Cong ty TNHH thuong mai
dich vu tin hoc Navitech ra dé giai quyét theo thu tuc t6 tung dan su néu cé yéu
cau.

3. Vé xir Iy vat chimg;

Can cu: Diém ¢ khoan 2, diém b khoan 3 Diéu 106 Bo luat to tung hinh su
2015

+ Tich thu va ti€u huy 01 cai may in hiéu EPSON L360 (c6 04 binh myc in
mau) theo bi€n ban giao nhan vat ching gitta Co quan diéu tra va Chi cuc thi hanh
an dan sy thi xa LaGi ngay 23/3/2018.

+ Giao tra lai 01 cai may tinh tién hiéu PBOEFT-POS, 01 ban phim may tinh,
01 cai man hinh may tinh hi¢u LG; 01 cai gid go (oppic) va 01 cai may tinh xach
tay (Laptop) nhan hiéu HP, mau bac cho Cong ty TNHH thuong mai dich vy tin
hoc Navitech quan 1y (Theo bién ban giao nhan vat chung gilta co quan di€u tra va
Chi cuc thi hanh an dan sy thi xa Lagi ngay 23/3/2018 va bién ban giao nhan vat
chimg ngay 10/8/2018 gitta Co quan CSDT Cong an thi xa La Gi va Chi cuc thi
hanh 4n dan sy thi xa La Gi).

4. V& an phi:

Cén ctr Nghi quyet s6 326/2016/UBTVQH 14 ngay 30/12/2016 ciia Uy ban
Thuong vu Qudc hoi.

_ Bicéo Pham Van D phai chju 200.000 dong an phi hinh sy so tham, 300.000
dong an phi dan su so tham va 200.000 dong an phi hinh sy phtc tham.

Cong ty TNHH thuong mai ‘dich vu tin hoc Navjtech do ong Pham Trong H
dai dién phai chiu 1a 5.911.500 dong an phi DSST vé y€u cau khong dugc chap
nhan va 200.000 dong an phi hinh sy phac tham.

Truong hop ban an duoc thi hanh theo quy dinh tai Piéu 2 Lut thi hanh an
dan sy thi ngudi duoc thi hanh an dan su, nguoi phai thi hanh an dan sy c6 quyén
thoa thudn thi hanh 4n hodc bi cudng ché thi hanh an tai cac Biéu 6, 7 va 9 Ldélt thi
hanh 4n dan sy; Thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai Diéu 30
Luat thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an (20/4/2021)



Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Binh Thuan; THAM PHAN - CHU TQA PHIEN TOA
-TA (02), VKS, CA, THA thi xa Lagi;
- S6 Tu phap tinh Binh Thuén;
- Phong PV06 - Cong an tinh;
- Nhitng ngudi tham gia t6 tung;
- T6 HCTP;
- Luu: THS, HS. .
Nguyén Vian Quéin
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