TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc 1ap - Ty do - Hanh phiic

Ban 4n s6: 800/2018/LD-PT

Ngay: 31/8/2018

VIV Tranh chép vé don phuong
chim dirt hop dong lao dong

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thim gom cé:

Tham phén — Chii toa phién toa: Ong Truong Van Hién

Cac Tham phan: Ong BUi Lién Minh:

Ba Lé Thi Thuay Hoa.

- Thu ky phién toa: Ba Bui Nguyén Phuong Ngan - Thu ky Toa &n nhan
dan Thanh pho H6 Chi Minh.

- Dai di¢n Vign kiém sit nhan dan Thanh pho Ho Chi Minh tham gia
phién toa: Ong Ton Manh Hung - Kiém sat vién.

Trong cac ngay 27/7/2018, ngay 20/8/2018, ngay 27/8/2018 va ngay
31/8/2018 tai phong xur an Toa an nhén dén Thanh pho HO Chi Minh xét xu
phtc tham cong khai vu an lao dong thu ly s6 22/2018/TLPT-LD ngay 31 thang
5 nam 2018 vé viéc “Tranh chap vé don phwong chdm dut hop dong lao dong ™.

Do ban an lao dong so ‘ghérp s6 03/2018/LD-ST ngay 18/4/2018 cua Tda an
nhan dan Quan P, Thanh pho H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu 4n ra xét it phac thim s6 3047/2018/QDPT-DS
ngay 11/7/2018 va Quyét dinh hoan phién toa phtc tham s6 5871/2018/Qb-PT
ngay 27/7/2018 gitra cac duong su:

- Nguyén don: Ba Pham Giang Phugng T — sinh nam 1993. (c6 mat)

Pia chi: S6 S N, Phuong M, Quan K, Thanh phé H6 Chi Minh.

Ngudi bao vé quyén va loi ich hop phap: Ludt su Nguyén Thi Hong M,
Doan luat su Thanh pho H6 Chi Minh. (c6 mat)

- Bi don: Cong ty Trach nhiém hiru han E

Pia chi: S6 T G, phuong E, Quan P, Thanh phé H6 Chi Minh.

Nguoi dai dién theo phap luat; Ong Bui Tuong V, chtic vu: Giam déc.

Nguoi dai dién theo Gy quyén: Ong Vil Trong H (ving mit)

Pia chi: S6 B U, Phudng Q, Quén L, Thanh phé H6 Chi Minh

Theo Gidy iy quyén ngay 04/3/2017.



- Nguoico quyén loi, nghia vy lién quan: Bao hiém xa hoi Quan P, Thanh phd

Ho6 Chi Minh.

Pia chi: S6 A D, phudng H, Quan P, Thanh phé Ho Chi Minh.

Nguoi dai dién theo uy quyén: Ong Lé Bao V — sinh nam 1973. (c6 don xin
x€t XU vang mat)

Theo Gidy iy quyén sé 238/GUQ-BHXH ngay 26/7/2018.

- Nguoi khang cdo: Nguyén don ba Pham Giang Phuong T, bi don Cong ty
Trach nhiém htru han E.

NOI DUNG VU AN:
* Nguyén don ba Pham Giang Phuwong T trinh bay:

Ba c6 ky hop dong lao dong xac dinh thoi han 01 nam (tir ngay 01/7/2015
dén ngay 30/6/2016 voi Cong ty R, véi chic vu 1a nhan vién luat, mirc luong
thoa thuan 13 7.000.000 dong/thang. Trong thoi gian ba dang 1am viéc duoc 02
thang voi Cong ty R, 6ng Bui Tuong V la ngudi dai dién theo phéap luét cua
Congty R dong thoi cing la nguoi dai dién theo phap luat cua Cong ty TNHH E
(nay goi tat la Céng ty E), yéu cau ba chuyén qua Cong ty E lam viéc véi cong
viéc va mirc lwong nhu da ky voi Cong ty R. Theo d6 ngay 01/9/2015, ba da ky
hop ddng lao dong xac dinh thoi han 01 nim véi Cong ty E, véi cong viée 1a
nhan vién luat va mic luong 7.000.000 dong/thang.

Qua trinh thyc hién hop dong lao dong, ba thuc hién day du ndi dung va
yéu cau cong viéc theo hop dong lao dong dé ky gitra hai bén. Tuy nhién, ngay
05/01/2016, Cong ty E da ra Thong bao vé viéc cham dit hop dong lao dong dbi
véi ba, véi 1y do ba T khong phu hop véi cong ty, theo ndi dung thong bao thi
ngay 1am viéc cudi cing 1a ngay 05/02/2016. Ngay 23/01/2016, Cong ty E ban
hanh Quyét dinh s6 01/QDNV-16 vé viéc chdm dut hop dong lao dong vai ba,
tir ngdy 06/02/2016, voi 1y do can ct Pon xin nghi viéc ciia ba T. Pén ngay
20/7/2016, ba nhan duoc Quyét dinh cham dut hop dong lao dong néu trén. Viéc
Cong ty E da ra Thong bao va Quyét dinh nhu di néu dé chdm dat hop dong lao
dong vé6i ba 1a trai phap luat vi trén thuc té ba khong c¢6 y dinh nghi viéc va
khong viét bat ky don xin nghi viéc ndo ndp cho Cong ty E. Do d6 ba T khoi
kién yéu cau Cong ty E:

1. Can ctr vao khoan 1 Piéu 42 B9 luat Lao dong nam 2012, yéu cau Cong
ty TNHH E phai tra tién luong, bao hiém xa hoi va bao hiém y té trong nhiing
ngay khong dugc lam viéc, cu thé:

- Tra tién luong nhiing ngay ba T khong dugc lam viéc tir ngay 05/02/2016
dén 01/9/2016 1a 6 thang 27 ngay 1a: {(7.000.000 dong x 6) + {(7.000.000 dong:
26) x 27} =49.269.230 dong;

- Thanh toén tryc tiép cho ba T tién bao hiém xa hoi, bao hiém y té, bao hiém
tht nghiép trong nhimg thang khong duoc lam viéc tir ngay 05/02/2016 dén
01/9/2016 13 6 thang 27 ngay 1a: 49.269.230 dong x 22% = 10.839.230 ddng;



- Tra tién 13i doi v6i s6 tién luong chdm tra va tién bao hiém x4 hoi theo 1ai
suat co ban do Ngén hang nha nudc cong bo (cu thé la mue 10%/nam), tir ngay
05/02/2016 tam tinh dén ngay 21/9/2017: {(49.269.230 dong + 10.839.230
dong) x 10%}: 12} x 19 thang =9.517.172 dong;

2. Céin cir vao khoan 2 Dicu 42 B ludt Lao dong nam 2012, yéu cau Cong ty TNHH
E phai Boi thuong thém 02 thang tién luong do Cong ty TNHH E cham dut hop dong lao
dong trai phap luat 1a: 7.000.000 dong x 2 thang = 14.000.000 dong;

‘ 3. Can ctr vao khoan 1 va }(hoén 3 Piéu 42 B0 luat laq dong nam 2012, yéu
cau Cong ty TNHH E phai boi thuong thém 02 thang tién luong do Cong ty
TNHH E do khong nhén ba T trd lai lam viéc 1a: 7.000.000 dong x 2 thang =
14.000.000 dong;

Téng cong s tién ddi voi cac yéu cau trén 1a: 97.625.633 dong.

‘ Tai phi‘én toa so tham, nguyén don ba Pham Giang Phuong T stra doi mot
phan yéu cau khaoi kién, cu thé:

Can ctr vao khoan 1 Piéu 42 B luat Lao dong ndm 2012, yéu cau Cong ty
TNHH E phai tra tién luong, bao hi€ém xa hdi va bao hi€m y t€ trong nhitng ngay
khong dugc lam viéc:

- -Tra tién luong nhitng ngay ba T khong duge lam viée tir ngay 05/02/2016
den 01/9/2016 la 6 thang 27 ngay la: {(7.000.000 dong x 6) + {(7.000.000 dong:
30) x 27} =48.300.000 dong;

- Thanh toén tryc tiép cho ba T tién bao hiém x4 hoi, bao hiém y té, béo hiem
that nghiép trong nhimg thang khong duoc lam viée tr ngay 05/02/2016 dén
01/9/2016 1a 6 thang 27 ngay la: 48.300.000 dong x 22% = 10.624.000 dong;

- Tra tién 13i d6i v6i s6 :[ién luong cham tra néu trén theo 1ai suat co ban do
Ngén hang nha nudc cong bo (cu thé la mirc 10%/nam), tir ngay 05/02/2016 tam
tinh dén ngay xét xu so' tham thang 4/2018: {(48.300.000 dong x 10%}: 12} x
26 thang = 10.465.000 dong;

Ba T rat mot phan yéu cau ve viée tinh tinh 1ai d6i voi tién bao hiém xa hoi
va gitr nguyén yéu cau bugc Cong ty TNHH E boi thuong thém 02 thang tién
lwong do Cong ty TNHH E cham dit hgp dong lao dong trai phap luét va va 02
thang tién lvong do Cong ty TNHH E do khong nhén ba T tr¢ lai 1am vi¢c. Phia
bi don Cong ty TNHH E da tra s6 Bao hiém xa hoi cho ba T.

Ngay 16/4/2018, Toa an nhan dan Quén P nhén duoc don sura d6i, bd sung
yéu cau khoi kién cua nguyén don ba Pham Giang Phuong T v6i ndi dung thay
do1 yéu cau khoi kién 1a:

Ngay 16/4/2018, ba T c6 ndp don sira doi va bo sung yéu cau khoi kién, cu thé:

1. Can cit vao khoan 1 Piéu 42 Bé ludt Lao dong niam 2012, yeu cau Cong
ty TNHH E trd tién lwong, bdo hiém xa héi va bdo hiém y té trong nhiing ngay
Ba khéng dwoc lam viée (tir ngay 05/02/2016 dén xét xir so' tham la ngay
16/4/2018), cu thé:

~-Tra tién lwong nhitng ngay ba khong dwoc lam viéc tir ngay 05/02/2016
den xét xu so tham la 26 thang la: 7.000.000 dong x 26 = 182.000.000 dong;,



- Thanh todn tryc tiép cho Ba tién bdo hiém xd hoi, bao hiém y té, bdolhié?i,n
that nghi¢p trong nhiing thang khong dwoc lam viéc ti ngay 05/02/2016 dén den
xét xur so tham la: 182.000.000 dong x 22% = 44.040.000 dong;

- Tra tie”‘n,ldi doi véi s6 tién lwong chdm trd néu trén theo 1di sudt quy dinh
cdq B¢ luat To tung dan sy hién hanh va cdc ,vdn ban phdp Zudt?co' lién quan (cu
thé la mirc 10%/nam), tue ngay 05/02/2016 dén khi xét xu so tham la: {(182.000.
000 dong x 10%): 12} x 26 thang = 39.433.333 dong;

Tong céng: 261.473.333 dong (1)

2. Can cu vao k{zodn 2 Piéu 42 Bé ludt Lao‘déng nam 2012, yéu cau Cong
ty TNHH E phai Boi thuong thém 02 thang tién lwong do Cong ty TNHH E
cham dutt hop dong lao dong trai phap ludt, cu the: 7.000.000 dong x 2 thang =
14.000.000 dong (2) ;

3. Can cir vao khoan 1 va khodan 3 Piéu 42 Bé ludt Lao dong nam 2012, yéu
cau Céng ty TNHH E phdi boi thuong thém 02 thing tién lwong do Cong ty
TNHH E do khéng nhdn ba T tré lai lam viéc, cu thé: 7.000.000 dong x 2 thang
= 14.000.000 dong (3);

Tong céng s6 tién ba yéu cau boi thuong cho cdc yéu cau trén: (1) + (2) + (3)
= 261.473.333 dong + 14.000.000 dong + 14.000.000 dong = 289.473.333 dong.

* Bi don Cong ty TNHH E c0 6ng Vii Trong H la ngwoi dai dién theo iy
quyén trinh bay:

Ong H xac nhan 10i trinh bay cia ba Pham Giang Phuong T vé viéc ky két
hop dong lao dong voi ba T, cac thoéa thuan trong hop dong lao dong va mirc
lwong thyc 1anh 1a 7.000.000 dong/thang 1a dang. 6i véi viec Cong ty E ban
hanh cac Thong bao ngay 5/01/2016 va Quyét dinh sé6 01/QPNV-16 ngay
23/01/2016 vé viéc chdm dut hop dong lao dong véi ba T 1a khong dung quy
dinh cta phap lut vé ca thi tuc va ndi dung. Tuy nhién, viéc Cong ty E cho ba
T nghi viéc la do Cong ty E gap kho khan trong kinh doanh, phai tra mat bang,
hét tién quy _phai muon tién nhan vién dé tra luong, tuy gap kho khan nhung
Cong ty E van xoay so dé tra du tién luong cling nhu cac ché d6 khéac cho cac
nhan vién. Viéc Cong ty E ra Quyét dinh chim dut hop dong lao dong ngay
06/02/2016 véi 1y do can cir Pon xin nghi viéc cta ba T 1a khong dung vi trén
thue té ba T khong nop don xin nghi viée cho Cong ty E.

Cong ty E khong dong y véi toan bd yéu cau khai kién cta ba T vi da giai
quyét day du ché do khi cho ba T nghi viéc. Vé S6 Bao hiém xa hoi Cong ty E
da chot va tra S6 Bao hiém xa hoi lai cho ba T. Déi v6i viéc nhan ba T tro lai
lam viéc thi can phai ¢ thoéa thudn vé muc luong, vi tri, cong viéc...va giita
Cong ty E khong thoa thuan dugc véi ba T.

* Nguoi co quyen loi nghia vu lién quan Bao hiém xd héi Quén P c6 nguoi
dai dign theo iiy quyén 6ng Lé Béio V cé don xin ving mdt nhung c0 loi khai:

Cong ty E c6 ding ky bao hiém x4 hoi, bao hiém y té va bao hiém thit
nghi¢p cho nguodi lao dong tu thang 6/2016 dén nay. S6 lao dong Cong ty E
dang ky tham gia khong c6 tén ba Pham Giang Phuong T.



Can ci hop dong lao dong giao két gitra ba Pham Giang Phuong T véi
Cong ty E, c6 thoi han tir ngdy 01/9/2015 dén ngay 01/9/2016 tai co quan Bao
hiém x4 hoi quan U,

Can cu khoan 1 Piéu 2 va Piéu 21 Luat Bao hiém xa hoi nam 2014 quy
dinh vé ddi twong dong va trach nhiém dong cia nguoi s dung lao dong, Cong
ty E phai c6 trach nhiém déng bao hiém x4 hoi, bao hiém Yy té va bao hiém that
nghiép cho ba Pham Giang Phuong T tir thing 02/2016 dén thang 8/2016 véi
murc luong 7.000.000 df)ng Téng s6 phai truy déng: 7.000.000 dong x 07 thang
x 32,5% = 15.925.000 dong

Do d6 dé nghi Toa an nhan dan Quéan P xem xét budc Cong ty E dang ky
dong bao hiém x3 hoi, bao hiém y té va bao hiém that nghiép cho ba Pham
Giang Phuong T tai co quan Bao hiém xa hoi Quén P.

* Nguoi bdo v¢ quyén va loi ich hop phdp ciia nguyén don Ludt sw
Nguyén Thi Hong M: Cong ty E da don phuong cham dirt hop dong trai phap
luat v6i ba Pham Giang Phuong T. Vi vay dé nghi Hoi dong xét xir chap nhan
toan bd cac yéu ciu ctia nguyén don.

* Tai bdn dn §5 03/2018/LD-ST ngay 18/4/2018 cua Toa 4n nhin din
Qudgn P, Thanh pho Ho Chi Minh da tuyén xir:

Can ct khoan 1 Diéu 32, diém ¢ khoan 1 Piéu 35, diém a khoan 1 Piéu
39, khoan 1 Diéu 147, Biéu 220, Diéu 228; Diéu 244, khoan 1 Diéu 273 Bo luat
T tung dan sy 2015;

Cin ctr Diéu 38; Diéu 41; khoan 1 Diéu 42; Diéu 201 va Diéu 202 B luat
Lao dong nam 2012;

Can cu Diéu 2, Diéu 21, Diéu 24 Luit Bao hiém xa hoi nam 2014;

Can ctr Phap 1énh an phi, 1é phi Toa an ¢6 hiéu luc tir ngay 01/7/2009;

Can ctr Luat Thi hanh an Dan su;

1. Hiry bo Quyét dinh chdm dut hop dong lao dong s0 01/QDNV-16 ngay
23/01/2016 cua Cong ty trach nhiém hitu han E vé viéc cham dat hgp dong lao
dong v61 ba Pham Giang Phuong T;

2. Hop dong lao dong s6 03/2015_LN ngay 01/9/2015 ky gitta Cong ty trich
nhiém hiru han E vé1 ba Pham Giang Phuong T cham dut tir ngay 02/9/2016;

3. Chap nhan mot phan yéu cu ciia nguyén don ba Pham Giang Phuong T,
budc Cong ty trach nhiém hiru han E:

- Tra tié,n luong trong nhitng ngay ba T khong dugc lam vige tir ngay
05/02/2016 dén 01/9/2016 1a 06 thang 27 ngay la: 48.300.000 dong;

- Boi thuong thém 02 thang tién luong do Cong ty trach nhiém htru han E
cham dut hop dong lao dong trai phap luat la: 14.000.000 dong;
‘ Toéng cong Cong ty trach nhiém hiru han E phai thanh toan cho ba T sb
tién: 62.300.000 dong.



4. Khong chap nhan yéu cau cia ba Pham Giang Phuong T budc Cong ty
trach nhiém hﬁ’u han E tra tién lai su@t doi voi so tién luong cham tra, tir ngay
05/02/2016 dén thoi diém xét xir so tham.

5. Pinh chi yéu cau ctia ba T vé viée khong tinh 14i suét dbi véi tién bao hiém xa hoi.

6. Khong chip nhan yéu cau cta ba Pham Giang Phuong T budc Cong ty
trach nhi¢m hfru han E phéj thanh toan truc ti€p cho ba T tién bao hiém xa hoi,
bao hiém y t€, bao hi€ém that nghi¢p trong nhing thang khong dugc lam viée tur
05/02/2016 dén hét thang 8/2016.

7. Budc Cong ty trach nlgiém htru han E gé tréch nhiém qcfmg ’Véi ba Pham
Giang Phuong T dong bao hiém xa hoi, bao hiém y te, bao hiém that nghiép cho
ba T trong thoi gian khong dugc 1am viée tir ngay 02/2016 dén hét thang 8/2016
theo muc luong 1a 7.000.000 dong theo quy dinh phap luat.

Céc bén thi hanh tai Chi cuc Thi hanh an Dan su c6 tham quyén.

Ké tir ngay ban an c6 hi€u lyc phap luat (d6i voi cac truong hop co quan thi
hanh an c6 quyén chu dong ra quyet dinh thi hanh an) hodc k& tir ngay c6 don yéu
cau thi hanh an cua nguoi dugc thi hanh an (d6i voi cac khoan tién phai tra cho
nguot dugce thi hanh an) cho dén khi thi hanh an xong tat ca cac khoan tién, hang
thang bén phai thi hanh an con phai chiu khoan tién lai cua so tién con phai thi hanh
an theo muc lai suat quy dinh tai khoan 2 Bi¢u 468 B luat Dan sy nam 2015.

& Vé an phi lao dong so thim: Ba Pham Giang Phuong T khong phai chiu
tién an phi. Cong ty trach nhiém hitu han E phai chiu tién an phi lao dong so
tham 1a 1.869.000 (mot triéu tdm tram sdu muoi chin ngan) dong. Cong ty trach
nhiém hitu han E chua ndp an phi.

- Ngoai ra ban 4n con tuyén vé ’quyén khéng cdo va thi hanh an cta cac
duong su theo quy dinh cua B0 luat To tung dan su.

- Ngay 02/5/2018, nguyén don ba Pham Giang Phuong T ndp don khang
cao dé ngay 24/4/2018, khang cdo mot phan ban an so tham.

- Ngay 07/5/2018, bi don Cong ty Trach nhi¢m hiru han E nfp don khang
cao dé ngay 07/5/2018, khang c4o toan bd ban an so tham.

* Tai phién toa phiic thim:

- Nguoi khang cdo 1a ba Pham Giang Phugng T c6 ngudi bao vé quyén va
loi ich hop phap luét su Nguyen Thi Hong M trinh bay: Nguyén don khang cao
mot phan ban an so tham, dé nghi Toa phuc tham xét xir theo hudng chdp nhan
yéu cau khang cdo, sira mot phan ban an so thim. Th nhat, theo khoan 1 Diéu
42, Piéu 85, Piéu 86 Luat Bao hiém xi hoi nim 2014 va Piéu 4 Nghi dinh
37/2016/ND-CP ngay 15/5/2016 Cong ty E phai thanh toan tryc tiép cho ba T
tién bao hi€ém xa hoi, bao hiém y té, bao hiém that nghiép trong nhimg thang
khong duoc lam viée tur ngay 05/02/2016 dén 01/9/2016 la 6 thang 27 ngay la:
48.300.000 dong x 22% = 10.626.000 dong (1); Thir hai theo khoan 1, khoan 3
Diéu 42 B¢ luat Lao dong nam 2012, yéu cau Cong ty E phai boi thuong thém
02 thang tién luong do khong nhan ba T tr& lai lam viéc va ba T ciing dong y cu
th¢ 7.000.000 dong x 02 thang = 14.000.000 dong (2); Thir ba, tra 1ai trén luong
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cham tra, 13i suat 10% theo khoan 1 Diéu 42, Piéu 96 Bo luat Lao dong nim
2012, Piéu 280, Piéu 293, khoan 2 Diéu 357, khoan 2 Diéu 468 Bo luat dan sy
nam 2015, tam tinh la: {(48.300.000 dong x 10%)/12 thang} x 29 thang =
11.672.500 ddng (3). Toéng cong sd tién Cong ty E phai tra cho ba Pham Giang
Phuong T la: 48.300.000 dong (tién luwong cho nhiing ngay khong dugc lam
viéc) + 14.000.000 ddng (bdi thuong 02 thang tién luong do chim dut hop ddng
lao dong trai phap luat) + (1) + (2) + (3) = 98.598.500 ddng.

- Bj don ddng thoi 1a ngudi khang cdo Cong ty Trach nhiém hiru han E
vang mit tai phién toa phuc tham lan thr hai khong 13 1y do, du duge Toa an
tri¢u tap hop I¢.

- Ngudi ¢6 quyén loi, nghia vu lién quan Bao hiém xa hoi Quan P c6 nguoi
dai dién theo Gy quyén 1a 6ng Lé Bao V ¢6 don xin xét xir vang mat to ty khai
dé ngay 25/7/2018 c¢6 nodi dung: Cin ctr hop dong lao dong giao két gitra ba
Pham Giang Phuong T v6i Cong ty E, c6 thot han tir ngay 01/9/2015 dén ngay
01/9/2016 tai co quan Bao hiém xi hoi quan u; _Cén ctr khoan 1 Diéu 2 va Piéu
21 Luat Bao hiém xa hoi nim 2014 quy dinh vé dbi tuong dong va trach nhiém
dong cua nguoi str dung lao dong, Cong ty E ding ky dong bao hiém x4 hoi, bao
hiém y té va bao hiém that nghiép cho ba Pham Giang Phuong T tai co quan
Bio hiém x4 ho1 Quan P. Déng thoi phai c¢6 trach nhiém déng bao hiém x4 hoi,
bao hiém y té va bao hiém that nghiép cho ba Pham Giang Phuong T tir thang
02/2016 dén thang 8/2016 vo1 mirc luong 7.000.000 dong Tong s6 phai truy
dong: 7.000.000 dong x 07 thang x 32,5% = 15.925.000 dong (chua bao gom lai
cham dong).

- Pai dién Vién kiém sat nhan dan Thanh phé H Chi Minh phat biéu: V& td
tung: nhiing nguoi tién hanh t6 tung va nhig nguoi tham gia t tung trong qua
trinh giai quyet vu an ¢ giai doan phiic thim da tuén thi theo cac quy dinh cua
phap luat. Vé hinh thirc don khang céo ciia nguyén don, bi don trong han luat
dinh nén hop 1&. Vé ndi dung khang cdo: Ddi véi yéu cau khang céo cua bi don
Cong ty Trach nhiém hitu E, do bi don vang mit tai phién toa phuc tham lan thi
hai khong 10 1y do, du duoc Toa an tri¢u tap hop 1€ nén dé nghi Hoi dong xét xtr
phuc tham dinh chi xét xur phuc tham d6i voi yéu cau khang cao cua bi don theo
khoan 3 Diéu 296 Bb luat t6 tung dan sy 2015. DPéi véi yéu cau khang céo cua
nguyén don ba Pham Giang Phuong T, dé nghi Hoi dong xét xir phuc tham
khong chap nhan yéu cau khang céo cta nguyén don, can cit khoan 1 Diéu 308
BO ludt t6 tung dan su 2015 giit nguyén ban an so tham.

NHAN DINH CUA TOA AN:
Sau khi nghién ctru cac tai li€u c6 trong hd so vu 4n dugc thim tra tai phién
tda va can ctr vao két qua tranh luan tai phién toa, Ho1 dong xét xir nhan dinh:

- V& hinh thirc: Pon khang cdo ctia nguyén don ba Pham Giang Phuong T
va ’bi don Coéng ty Trach nhiém hitu hg}n E lam trong thoi han luat dinh, dugc
chap nhan xem xét theo trinh tu phtic tham.

- Vé té‘ tung: Bi don 1a Cong ty Trach nhiém hitu han E c6 nguoi dai Qién
theo Uiy quyén la 6ng Vi Trong H vang mat l1an thir hai tai phién toa phdc tham,
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khong o 1y do, du dugc Toa an tri€u tap hop I¢ nén can cur quy dinh tai Diéu
296 Bo luat to tung dan su 2015, Ho1 dé)ng xét XU quyét dinh xét xur Véng mat bi
don.

- V& noi dung khang céo:

[1] Xét thay, trong sudt qua trinh t6 tung, nguyén don ba Pham Giang Phuong
T va bj don Cong ty E déu thira nhan di ky hop dong lao dong sé 03/2015 LN
ngdy 01/9/2015, voi thoi han 01 nam (tr ngdy 01/9/2015 dén ngay 01/9/2016),
cong viéc phai 1am 13 nhan vién luat, thoi gian lam viéc 48 gio/tuan, tién lwong
trong hop déng khong thé hién tuy nhién nguyén don va bi don déu thira nhan murc
lwong thyuc t& ba T nhan 1a 7.000.000 dong/thang. Theo diém b khoan 1 Diéu 22
ctia Bo lut Lao dong 2012 thi hop dong da ky gitra Cong ty E v&i ba T néu trén 13
hop dong lao dong xac dinh thoi han 1a 01 nim. Do d6, hop dong lao dong
03/2015 LN ngay 01/9/2015 chdm dut ké tir ngay 02/9/2016. Toa cap so tham
nhan dinh Cong ty E don phuong cham dut hop dong lao dong trai phap luat doi
véi ba T nén Cong ty E phai thyc hién nghia vu ciia nguoi st dung lao dong khi
don phuong cham dit hop dong lao dong theo Piéu 42 Bo luat Lao dong nim
2012, cu thé: tién luong trong nhitng ngay ba T khong dugc lam viée tinh tir
ngay 05/02/2016 dén hét thang 08/2016 1a 06 thang 27 ngay la: {(7.000.000
dong x 6) + {(7.000.000 dong: 30) x 27} = 48.300.000 dong; boi thuong thém
02 thang tién luong do Cong ty E chdm dit hop dong lao dong trai phap luat 1a:
7.000.000 dong x 2 thang = 14.000.000 dong; Tong cong Cong ty E phai thanh
toan cho ba T s6 tién: 62.300.000 dong 14 c6 can ci.

[2] Xét yéu cau khang céo cta nguyén don ba Pham Giang Phuong T:

Thir nhat, ba T khang cdo yéu cau Cong ty E phai boi thuong thém 02 thang
tién lrong do khong nhan ba T trd lai lam viéc, cu thé 7.000.000 déng x 02 thang
= 14.000.000 dong. Do hop ddng lao dong trén xac dinh thoi han 13 01 nam tir
ngay 01/9/2015 dén ngay 01/9/2016, thoi diém khoi kién va thu 1y vu an 13
05/10/2016 thi hop dong lao dong di cham dut, day khong phai 14 hop dong lao
dong khong xac dinh thoi han nén nghia vu ciia nguoi st dung lao dong dugc xac
dinh dén ngay 01/9/2016 1a hét han hop dong lao dong. Néu cac bén c6 thoa thuan
hay khong thi phai ky hop dong khac tuy nhién dén thoi diém xét xir so thim cac
bén khong ky hop dong nao khac, vi hop dong lao dong thuc té da cham dut vao
ngay 01/9/2016 nén ngudi st dung lao dong khong can thiét phai thoa thuan nhan
nguoi lao dong trd lai hay khong, do d6 Toa cap so tham khong chap nhan yéu
cau trén 14 c¢6 can ctr. Pong thoi, can ctr khoan 3 Picu 42 Bo luat Lao dong 2012
quy dinh trudng hop hai bén thoa thuan cham dut hop dong lao dong thi hai bén
théa thuan khoan tién bdi thuong thém nhung it nhat phai bang 02 thang tién
lwong theo hop dong lao dong dé chdm dut hop ddng lao dong. Pdi chiéu voi
truomg hop ctia ba T va Cong ty E khong thudc truong hop hai bén thoa thuan vé
viéc chdm dut hop ddéng nén khong c6 can cir dé chap nhan yéu cau budc Cong ty
TNHH E phai boi thuong 02 thang tién luong.

Thir hai, ba T khang cdo do Cong ty E don phuong chim dut hop dong lao
dong trai phap luat thi nghia vu Céng ty E phai can cr vao khoan 1 Diéu 42 B
luat Lao dong 2012 nén yéu cau ctia ba T budc Cong ty E tra tién 1ai ddi voi sb
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tién luong cham tra theo 14i suat co ban do Ngén hang Nha nudc cong b (cu thé
1a mire 10%/nam), tam tinh la: {(48.300.000 dong x 10%)/12 thang} x 29 thang
= 11.672.500 ddng. Xét thdy Cong ty E da tra luong va cic khoan bao hiém dén
hét thang 01/2016 c6 xac nhan ciia Bao hiém xa hoi Quan P (70 tw khai dé ngay
25/7/2018, ndp tai Toa ngay 27/7/2018), dong thoi ba T khong yéu cau Cong ty
E phai tra luong trudc ngdy 01/6/2016 ma chi yéu cau tra nhimg ngay khong
dugc lam viéc tur thang 02/2016 dén thang 9/2016, do d6 co6 co sé xac dinh Cong
ty E khong con no tién luong ctia ba T nén yéu cau tra 1di trén luong cham tra 13
khong phu hop.

Thtt ba, cin c Diéu 21 Luat Bao hiém xi hoi 2014, Nghi dinh )
115/2015/NP-CP ngay 11/11/2015, Thong tu sb 59/2015/TT- BLDTBXH ngay
29/12/2015 nguot sir dung lao dong phai dong tién bao hiém xa hoi, bao hiém y
té, bao hiém that nghiép vao quy bao hiém x4 héi, cin ctr khoan 2 Piéu 21 Luat
Bao hiém x3a hoi 2014, thi trach nhiém cta nguoi st dung lao dong phai dong
bao hiém xi hoi theo quy dinh. Do Céng ty E don phuong chdm dit hop dong
trai phap luat vai ba T nén budc Cong ty E cé trach nhiém cung véi ba T dong
bao hiém xa hoi, bao hiém y té, bao hiém that nghiép cho ba T trong thoi gian
khong duogc lam viée tir ngay 06/02/2016 dén ngay 01/9/2016 theo murc lwong 1a
7.000.000 dong theo quy dinh phap luat. Do do6 dbi voi yéu cau cua ba T bude
Cong ty E phai thanh toan truc tiép tién bao hiém xa hoi, bao hiém y té, bao
hiém that nghiép trong nhiing thang khong duoc lam viéc 1a khong c6 co sd
chap nhan.

[3] P6i v6i yéu cau khang céo ctia bi don Cong ty Trach nhiém hitu han E
c6 6ng Vil Trong H 14 ngudi dai dién theo uy quyén, xét thay, do bi don vang
mit 1an tht hai tai phién toa phuc tham khong 16 1y do, du dugce Toa 4n triéu tap
hop 18. Can ctr khoan 3 Piéu 296 Bo luat o tung dan sy 2015 xem nhu bi don tir
b6 viéc khang cao va Toa an dinh chi xét xtr phuc tham ddi voi yéu cau khang
cao cua bi don Cong ty Trach nhiém hitu han E.

[4] Cac duong su khac trong vu an khong khang cdo, Vién kiém sat nhan
dan cung cip va Vién kiém sat nhan dan Thanh phé Ho Chi Minh khong khang
nghi, do d6 cin ctr quy dinh tai Diéu 293 B luat dan sy nam 2015, cac quyét
dinh khac ctia ban an lao dong so tham s6 03/2018/LD-ST ngay 18/4/2018 cia
Toa an nhan dan Quan P, Thanh phé H6 Chi Minh khéng bi khang co, khang
nghi nén van giit nguyén.

- V& an phi lao dong so tham: Bi don Cong ty Trach nhiém hiru han E phai
chiu 4n phi dan su so tham tuong img voi phan yéu cau cua nguyén don ba
Pham Giang Phugng T dugc Toa an chap nhan.

- V& 4an phi lao dong phiic tham: do y an so thAm nén nguyén don ba Pham
Giang Phuong T, bi don Cong ty Trach nhiém hiru han E phai chiu an phi phuc
tham, theo quy dinh phap luat. Tuy nhién, ba Pham Giang Phuong T thudc truong
hop mién ndp tién tam tng 4n phi theo Nghi quyét 326/2016/UBTVQH14 ngay
30/12/2016.

Vi nhitng lé trén,



QUYET PINH

- Can cu }(hoém 1 Piéu 32, djém Cc khoé}n 1 Piéu 3:5, diém a‘khoém 1 Piéu
39, lghoén 1 Di‘éu 147, khoén 1 Diéu 148, ,Diéu 220, biéu 293, biéu 296, khoan
1 Biéu 308, biéu 313, Diéu 315 Bo luat T6 tung dan sy 2015;

- Can ct Diéu 38, Diéu 41, Diéu 42, Diéu 96 Bo luat Lao dong 2012;

- Cin ct Diéu 2, Diéu 21, Diéu 24 Luét Bdo hiém xa hoi 2014;

- Can cur Phap 1énh an phi, 1€ phi Toa an c6 hiéu luc tir ngay 01/7/2009;
Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016.

- Can cu Luat Thi hanh an Dan su;

* V& hinh thirc: Pon khang cdo ctia nguyén don ba Pham Giang Phuong T, bi
don Cong ty Trach nhi¢ém hiru han E trong han luat dinh nén hop 1€.

* Vé noi dung: Khong chap nhan yéu c,?lu khang cao cua nguyén don ba Pham
Giang Phuong T. Dinh chi xet xu phiic tham doi voi yéu cau khang cao cua bi don Cong
ty Trach nhiém hitu han E. Gilr nguyén ban an so thdm s6 03/2018/LD-ST ngay
18/4/2018 ctia Toa an nhan dan Quan P, Thanh pho H6 Chi Minh.

Tuyén x:

1. Huy bo Quyét dinh chdm dut hop dong lao dong s6 01/QDNV-16 ngay
23/01/2016 cua Cong ty Trach nhiém hitu han E vé viéc cham dut hgp dong lao
dong vo1 ba Pham Giang Phuong T;

2. Hop dong lao dong s6 03/2015_LN ngay 01/9/2015 ky gitta Cong ty Trach
nhiém hiru han E vé1 ba Pham Giang Phuong T cham dut tir ngay 02/9/2016;

3. Chap nhan mot phan yéu cau cua nguyén don ba Pham Giang Phuong T,
budc Cong ty Trach nhi¢m hiru han E:

- Tra tién luong trong nhitng ngdy ba T khong duge lam viée tur ngay
05/02/2016 dén 01/9/2016 1a 06 thang 27 ngay la: 48.300.000 dong;

- BOi thudng thém 02 (hai) thang tién luong do Cong ty Trach nhiém hitu
han E cham dut hop dong lao dong trai phap luat 1a: 14.000.000 dong;

‘ Tong cong Cong ty Trach nhiém hitu han E phai thanh toan cho ba T 5O
tién: 62.300.000 dong.

4. Buoc Cong ty Trach phiém httu han E co tr;ich nhiépq cﬁr}g vo1 ba Pham
Giang Phuong T dong bao hiém xa hdi, bao hiém y te, béo,hiérp that nghiép cho ba
T trong thoi gian khong duoc lam viée tir ngay 02/2016 dén hét thang 8/2016 theo
muc luong 1a 7.000.000 (bay tri¢u) dong theo quy dinh phép luat.

5. Pinh chi yéu cau ctia ba T vé viée khong tinh 14i sudt dbi véi tién bao hiém xa hoi.

6. Khong chip nhan cac yéu cau khang cao cua ba Pham Giang Phuong T cu
thé: buoc Cong ty Trach nhi¢m hiru han E trd tién 1ai suat doi V(’Ii, sO tién luong cham
U@; budc Cong ty T;éch nhiém hﬁ'l} han ,E phai thanh toan truc tiép cho ba T tién bao
hiém xa hoi, bao hiém y €, bao hiém that nghiép trong nhimg thang khong dugc lam
viéc; budc Cong ty Trach nhi€ém hiru han E phai boi thuong thém 02 thang tién
luong do khong nhan ba T tro lai lam viée.
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7. V& an phi:

- An phi dan su so thim: Ba Pham Giang Phuong T khong phai chiu ti;én an
phi. Cong ty Trach nhiém hiru han E phai chiu tién an phi lao dong so tham la
1.869.000 dong. Cong ty trach nhiém hiru han E chua ndp an phi.

- An phi dan sy phuc tham: Ba Pham Giang Phuong T khoéng phai chiu tién
an phi. Cong ty Trach nhiém hitu han E phai nfp la 300.000 dong nhung duoc
trlr vao tién tam Ung an phi phtc thAm di tam nodp theo bién lai thu tién sb
AA/2017/0015169 ngay 14/5/2018 va AA/2017/0015212 ngay 28/5/2018 cua
Chi cyc Thi hanh an dén sy Quén P, Thanh pho H6 Chi Minh. Cong ty Trach
nhiém hitu han E da nop du an phi dan su phuc tham.

Céac bén thi hanh tai Chi cuc Thi hanh 4n Dan sy c¢6 thAm quyén.

K¢ tir ngay ban 4n ¢6 hiéu lyc phap luat (ddi voi céc truong hop co quan thi
h:c‘mh an c6 quyén chu dong ra quy¢t dinh thi hanh an) hodc ké tir ngay co don yéu
cau thi hanh an cua nguoi dugc thi hanh an (do1 voi cac khoan tién phai tra cho
ngudi duoc thi hanh 4n) cho dén khi thi hanh an xong tat ca cac khoan tién, hang
thang bén phai thi hanh an con phai chiu khoan tién 13i caa s tién con phai thi hanh
an theo mirc 13i sut quy dinh tai khoan 2 Diéu 468 B luat Dan sy nam 2015.

8. Truong hop quyét dinh duogc thi hanh theo quy dinh tai Diéu 2 Luat Thi
hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan sy
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh
an hodc bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7, 7a va 9 cla
Luat Thi hanh an dan sy; thoi hi€u thi hanh dugc thuc hién theo quy dinh tai
Diéu 30 Luat Thi hanh an dan su.

9. Ban 4n phuc tham c6 hiéu luc phéap luat ké tir ngay tuyén an.
* Noi nhn: TM. HQI PONG XET XU PHUC THAM

- TAND Toi cao tai TP.HCM; THAM PHAN — CHU TOA PHIEN TOA
- TAND cAp cao tai TP.HCM; ’

- TAND Quén P;

- VKSND cép cao tai TP.HCM;
- VKSND TP.HCM;

- Chi cuc THADS Quan P;

- Cac duong su;

- Luu: VP, HS. 3
Truwong Van Hién
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