TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc 1ap - Tw do - Hanh phic
Ban an s6: 53/2022/DS-PT
Ngay: 19/01/2022

V/v tranh chap hop dong mua béan
can ho.

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

Vé6i thanh phan Héi dong xét xir phiic thim gom c6:

Tham phan - Cha toa phién toa: Ong Pham Hong Giang

Céc Tham phan: 1/ Ba Tran Thi Tuyét Loan
2/ Ba Lé Thi Ngoc Huong.

Thu ky phién toa: Ba Truong Nguyén Thu Trang - Thu ky Toa 4n nhan dan
Thanh phé H6 Chi Minh.

Pai dién Vién kiém sat nhan dan Thanh pho Ho Chi Minh tham gia
phién toa: Ong Bo6 Van Hicu - Kiém sat vién.

Trong ngay 19/01/2022, tai Try s6 Toa 4n nhan dan Thanh phé Ho Chi
Minh xét xu phic tham cong khai vu an thu 1y s6 255/2021/TLPT-DS ngay 08
thang 10 nam 2021 vé viéc “Tranh chap hgp dong mua ban can ho”.

Do Bén 4n dén sy so thim s 1612/2021/DS-ST ngay 21 thang 6 nim
2021 cua Toa an nhan dan thanh ph6 Thu B bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xtr phuc tham s6 4278/2021/QD-PT
ngay 15 thang 11 nam 2021, gitta cac duong su:

Nguyén don: Ba Phan Thi Quynh V, sinh nam x (C6 mat).
Pia chi: S6 x Quéc 16 x, Phudng X, quan Binh T, Thanh phé H6 Chi Minh.

Nguoi dai dién hop phdp theo iy quyén: Ba Nguyen Ja P va dng Nguyén
Thai S (Giay uy quyén cong chimg sé 15147, quyén s6 07 TP/CC-SCC/HPGD
ngay 22/7/2020 tai Van phong cong chirng Binh T) (C6 mat).

Nguoi bdo vé quyén, loi ich hop phdp cho nguyén don: Ba Pham Thi Bach
T, ludt su Cong ty Luat TNHH MTV Hang Luat Bach T, thugc Doan luat su
thanh pho Ha N (C6 mat khi xét xir, vang mat khi tuyén an).

Bi don: Cong ty TNHH Pau tu C — Thién D.
Tru so: S6 X Phan V B, phuong Thanh M L, thanh phé Tha D.
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Nguoi dai dién hop phdp theo ity quyén:
- Ba Cao Thj Hoang O va/hoic ba Tran Thi Diém N (Vang mit).
- bién Hb Tién N2 va/hoic Tran Ba T2 (C6 mit)

Cung dja chi: Tang X, toa nha D H, phudng Bén T, Quéan X, Thanh phd Ho
Chi Minh. (Van ban ty quyén ngay 06/12/2021).

- Ong Nguyén Phiic T3 va/hoic ba Nguyén Hong Yén N3 (C6 mat).

Cung dia chi: S6 x Nguyén T P, Phuong X, Quan X, Thanh phd HO Chi
Minh. (Giay uy quyén ngay 12/5/2021).

Nguoi bao vé quyén Va loi ich hop phdp cho bi don: 6ng Ha H, ludt su Van
phong luat sw Ha H va Cong sy, thudc Poan ludt su Thanh phd H. (c6 don xin vang
mat).

NOI DUNG VU AN:

Tai Don khdi kién ngay 09 thang 6 nam 2020, Pon chinh sira yéu cau khoi
kién ngay 21/10/2020 va trong qud trinh to tung, nguyén don trinh bay:

Ngay 01/09/2017, ba Phan Thi Quynh V va Cong ty C - Thién B ky Hop
déng mua béan cin ho sb x dé mua cin ho s C thude du 4n cian ho chung cu F toa
lac tai s6 X Phan V D, phuong Thanh M L, Quan X (nay la thanh phé Thu D) do
Cong ty TNHH Pau tu C — Thién P (sau day goi tit la Cong ty) lam chu dau tu.
Trong qué trinh thuc hién hop déng, CONng ty da c6 rat nhiéu sai pham vé tién do
ban giao, chat luong cong trinh, xay dung cong trinh sai thlet ké... Ba V da nhiéu
lan goi dién, gui e-mail, vin ban yéu cau Cong ty giai quyét nhiing sai pham noi
trén nhung Cong ty tir chdi khong thyc hién. Cu thé nhu sau:

Thit nhat, can ct theo hop dong mua ban ma hai bén da ky két thi ngay du
kién ban giao can ho 1a ngay 31/12/2019. Tuy nhién Cong ty da khong thuc hién
viéc ban giao can hg dung thoi han. Mac du Cong ty chua ban giao can hd nhung
van budc ba V thanh toan dot 8. Sau dé, ba V di lién tuc yéu cau Cong ty cung
cap cac gidy to chirmg minh cin ho du diéu kién ban giao va yéu cau duogc kiém
tra hién trang thuc té cta can ho (Quy dinh tai khoan 1 Piéu 6 hop dong mua
ban) nhung Cong ty co phan hdi rang chi cho kiém tra hién trang cin ho sau khi
dong tién va tai thoi diém ban giao can ho. DPén ngay 07/04/2020, ba V da tién
hanh thanh toan dot 8 theo yéu cau ctia Cong ty. Tam tinh s tién 13i vay bj chiém
dung tir ngdy ba V thanh toan dot 08 tir ngay 07/04/2020 dén ngay 30/6/2020 nhu
sau.

- Tong s6 tién thanh toan dot 8: 1.538.285.750 dong.
- S6 ngay thanh toan sém: 85 ngay.

- Lai suét ap dung: 10%/nam (Piéu 468 B0 luat dan su 2015).



S tién 14i bén ban phai tra cho bén mua do thanh toan sém khi can h
chua dugc ban giao: 107.680.002 dong.

Theo d6, tam tinh s tién phat chdm ban giao tir ngay 31/12/2019 dén ngay
30/6/2020 nhu sau:

- Tong s tién bén mua da thanh toan: 2.875.929.274 dong.
- S6 ngay cham ban giao: 182 ngay.

- S6 tién phat cham ban giao nha tam tinh: 2.875.929.274 x 182 x 1.5%/30
= 261.709.564 dong.

- S6 tién 4% gia ban can ho: 3.020.270.292 x 4% = 120.810.812 ddng.

Do viéc gi6i han sb tién phat vi pham ma bén ban phai tra cho bén mua la
khong vuot qua 4% gia tri hgp dong nén so tién phat cham ban giao nha la
120.810.812 dong.

Thi hai, Cong ty chdm ban giao can ho khién ba V phi di thué nha, s0 tién
thué nha 1a 87.250.000 dong.

Thir ba, Cong ty xay dung cin ho c6 rat nhiéu 16i vé thim my ciing nhu k§
thuat nhu sau:

- Ctra ra ban cong: Ban v&: 03 canh truogt trén 03 ray truot, ky hiéu bang 03
mii tén ¢ vi tri 03 canh, thuc té: 01 canh c6 dinh, 02 canh trugt. Cao d0 ray truot
thap hon cao d§ san ban cong.

- Hé thong thoat nudc:

Cong ty da nhap chung hé thong thoat nudc sinh hoat WP va h¢ thong
thoat phan SP vao chung mét ong trudc khi di vao bé chura.

- Khu vuyc lap dit cuc nong may lanh:

Khu vuc lép dat cuc nong may lanh nam tai vi tri thudc phﬁn dién tich san
phoi, thuoc mat ngoai ctua toa nha, 1a phan dién tich ma Cong ty phai hoan thién
son nudc va lat gach tuong duong nhu vi tri san phoi. Tuy nhién, phan dién tich
nay khong duogc lat gach gay mat tham my cho cdn hd noi riéng va tham my
chung ctia toa nha.

- Hoan thi¢n céc tién ich bén ngoai phﬁn s& hiru ri€ng cua can hg, cu thé:

+ Hé théng loc nudc uéng truc tiép tal voi;

+ Cung cap nudc néng cho sudi nudc nong;

+ Xay dyng khu vuc dua don bang xe buyt;

+ Hoan thién hd nuée theo ding ban vé 3D;
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+ Hoan thi€én 0c ddo thu gian nhu mé ta tai Muc 15 cua ban v€ mat bang
chung cu ¢6 can ho;

+ Hoan thién bé mit toa nha phang, hoan thién son nudc... khong con cac
vét xi mang, xa ban bam trén bé mit tudng gdy mat my quan va xubng cap
nhanh, anh hudng truc tiép dén chi phi bao tri toa nha.

Nay nguyén don khai kién yéu cau Tda an budc bi don:

1. Tra cho ba V sO tién 14i vay bi chiém dung tir ngdy ba V thanh toan dot
08 1a 07/04/2020 dén ngay 30/06/2020 1a 36.320.636 dong (ba muoi sau triu, ba
tram hai muoi nghin, squ tram ba muoi sau dong);

2. Tra cho ba V sd tiér} phat cham ban giao tir ngdy 31/12/2019 dén ngay
30/06/2020 la 120.810.812 dong (mdt trdm hai muoi triéu tdm tram mudi nghin
tam tram muo1 hai dong);

3. Boi thuong thiét hai khi‘ cham ban giao cg“m ho tur pgéy 31/12/2019 dén
ngay 30/06/2020 1a 91.000.000 dong (chin muoi mot tri¢u dong);

4. Thay thé cira 03 canh truot cua ban cong va dam bao cao d¢ ray truot
cao hon cao do san ban cong tim lem dé tranh nudc ngap vao ray. Truong hop
Cong ty cb tinh chay i, khong thay thé lai cura 03 canh trugt nhu yéu cau néu trén,
ba V s& nho don vi thir 3 thay thé va yéu cau Cong ty thanh toan. Chi phi bén thr
3 bao gia tam tinh khi thay thé cira nay la: 20.000.000 dong (hai muoi triéu
dong);

5. Yéu cau tach riéng hé thong thoat phan SP ra khoi hé thong thoat nudc
sinh hoat WP;

6. Lat gach toan bo san khu vuc lip dit cuc néng may lanh. Trudng hop
Cong ty cb tinh chay 1, khong thuc hién, ba V s& nhd don vi tht 3 thuc hién va
Cong ty phai thanh toan. Chi phi bén thir 3 bao gia tam tinh 1a: 2.000.000 dong
(hai triéu dong);

7. Cung cép hé théng loc nuée uéng truc tiép tal voi;
8. Cung cap nudc noéng cho sudi nudc nong;

9. Xay dung khu vuc dua don bang xe buyt;

10. Hoan thién hd nude theo dung ban vé 3D;

11. Hoan thién 6c dao thu gian nhu mo ta tai Muc 15 ctia ban v€ mat br:ing
chung cu c6 can ho;

12. Hoan thién bé mit tdoa nha phang, hoan thién son nudc... khong con
cac vét xi mang, xa ban bam trén bé mat tuong.



Téng gia tri tranh chdp tam tinh dén thoi diém ndp don 1a 270.131.448
dong (hai tram bady muoi triéu mot tram ba muoi mot nghin bon tram bon muoi
tam dong).

Tai phién toa so tham: Nguyén don rat cac yéu ga‘iu khaoi kién 1y do Bi don
da hoan thién xong cac hang muc theo hop dong, cu thé nhu sau:

- Cung cap nudc ndéng cho sudi nudc nong;
- Hoan thi¢n h6 nudc theo dung ban vé 3D;

- Hoan thi¢n 6c dao thu gian nhu mo ta tai Muc 15 cua ban vé mat bang
chung cu c6 can ho;

Nguyén don van gilr cac yéu cau khoi kién con lai va tinh dén ngay xét xir
so tham, so tién yéu cau nay tong cong 1a: 437.812.206 (bdn trim ba muoi bay
triéu, tAm trim mudi hai ngan, hai trim 1é sau) dong.

Nguyén don yéu cau khoi kién bd sung tai phién tda so tham: Yéu ciu
tuyén bd khoan 1 Piéu 17 ciia Hop déng mua ban can ho ngay 01/9/2017 giira ba
V va Cong ty v6 hiéu do ba V hién nay chua nhéan ban giao can ho nhung da phai
thanh toan 95% gia tri hop dong 14 vi pham khoan 1 Diéu 57 Luat kinh doanh bat
dong san.

_ Bidon Cong ty TNHH Pau tw C — Thién D do ba Cao Thi Hoang O va ba
Tran Thi Diém N la dgi dién theo uy quyén trinh bay:

Thir nhat, vé thoi gian ban giao can ho: Can ctr theo hop dong mua ban cin
ho thi thoi gian dy kién ban giao cin ho 1a ngay 31/12/2019, tuy nhién thoi gian
ban giao c6 thé cham hodc sém hon 90 ngay. Vao ngay 10/3/2020, Cong ty da
gli Van ban sé F,12Ax (dé ngay 09/03/2020) dén ba V dé yéu cau ba V thanh
toan dﬁy du cac khoan tién mua Can ho khi ¢én han thanh toan theo thoa thuan
cham nhét vao ngay 24/03/2020 1a diéu kién dé ban giao cin hd. Thong bao nhan
ban giao can hd dugc giri bang hinh thirc email va qua buu dién cho ba V. Ngay
09/4/2020, ba V da dén xem can ho tuy nhién khong ky bién ban ban giao cin ho
dén ngay 29/5/2020 ba V méi ky bién ban ban giao va nhan chia khoa tir chu dau
tu.

Thir hai, ba V cho rang Cong ty khong cung cép cac gidy to ching minh
cin ho du diéu kién ban giao va yéu cau duoc kiém tra hién trang thuc té cua Can
ho (dugc quy dinh tai khoan 1 Piéu 6 HDMB) dé yéu cau Toa budc Cong ty
thanh tién 14i vay, tién phat chidm ban giao va boi thuong thiét hai khi chdm ban
giao can ho 14 khong co co so boi 18 tinh dén ngay 07/04/2020, ba V van chua
thuc hién nghia vu thanh todn cua minh nhu néu trén do do chua du diéu kién 1am
phat sinh nghia vu ban giao cin ho ciia Cong ty. Vi vay, ba V khong thé yéu cau
Cong ty da cham thuc hién nghia vu ban giao can hd.

Thir ba, ba V van chua nhan ban giao can ho vi cho rﬁng c6 rat nhiéu 15i vé
tham my cling nhu k¥ thuat cia can hg... BPong thoi Cong ty khong sir dung dung
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va du céc thiét bi, vat liéu néu tai bang danh muyc vat liéu, thiét bi xay dung da
thoa thuan theo Hop ddng. Ba V chu dong ty minh cd tinh khong chiu nhan ban
giao mic du Cong ty da thong bao cho ba V vé ndi dung giao nhan cin ho. Trén
thuc té, ba V khong dua ra dugc mot Iy do chinh ddng nao cho vi¢c khong nhan
ban giao can ho tinh dén trude va sau ngay 08/04/2020. Hon nita, ba V dd nhan
ban giao cin ho thé hién qua viéc ky Bién ban ban giao Cin ho s F ngay
29/05/2020. Xem xét hop dong mua ban thi cac 16i nay khong thudc truong hop
nao 13 can cr hodc 1y do chinh dang dé ba V ¢6 quyén tir chdi nhan ban giao cin
ho.

Thi tu, ba V yéu cau Cong ty phai khic _phuc cac khiém khuyét cta can ho
1a khong c6 co sé. Ba V da hiéu nham hop déng mua ban va cac ban vé& cin ho
duoc dinh kém v&i hop dong mua ban. Cong ty da thuc hién cac thoa thuan theo
quy dinh tai hop ddng mua ban va cac ban vé& can ho duoc chip thuin duge dinh
kem voi hop dong mua ban. Tét ca viéc ldp dit tai can ho 1a phu hop voi cac ban
v& va thiét ké duoc phé duyét boi cac co quan co tham quyén va ciing di duoc
kiém tra thuc té boi cac co quan co lién quan va phu hop véi quy dinh cua phap
luat Viét Nam.

+ Khong c6 bat ky cam két ndo trong HDMB rang cira ban cong phai c6 3
canh truot. Viéc cira ban cong duoc thiét ké nhu hién tai 1a dé t6i vu hoa khong
gian va luu thong khong khi. Canh ¢6 dinh duoc gan hudng dat ghé sofa dé tao
khong gian trong thudn tién cho 16i di va canh di dong dugc lip hudng con lai
nham tao diéu kién cho viéc luu thong khong khi duoc tbi uu gitra trong va ngoai
cin ho. Canh c6 dinh phai dugc lap sat bén trong, trong khi cac canh di dong
dugc lap o phia ngoai dé tao hudng thoat nudc ngin khong cho nudc mua tran
vao va r dong tai day. Yéu cdu ciia ba V khi budc Cong ty thay thé cira 3 canh
trugt ciia ban cong va dam bao cao do ray vuot cao hon cao dd san ban cong tam
lcm dé tranh nude ngap vao ray 1a khong ¢ co sé va Cong ty khong c6 nghia vu
phai thay thé lai 3 canh truot cira ciing nhu thanh toan bat ky chi phi thay thé nao
ctia ba V hay don vi bén thir ba nhu yéu cau cua ba V.

+ Pbi voi hé théng xa thai, thiét ké hién nay cua hé thdng 1 hoan toan phu
hop véi cac quy chuan ky thuat xay dung cia Viét Nam va cting khong c6 quy
dinh nao bat budc Cong ty phai tach riéng duong 6ng thai phan va ong thai sinh
hoat. Yéu cau cta ba V khi budc Cong ty tach riéng hé thong thoat chat thai SP ra
khoi hé thdng thoat nuée sinh hoat WP 1a khong c6 co so.

+ Dbi voi san tai khu vyce lap dit cuc nong may lanh, khong co bat ky quy
dinh nao theo hop dong mua ban va phap luat yéu céu san chd lap dat cuc nong
may lanh phai dugc 0p gach toan bo. Yeéu cau cua ba V budc Cong ty lat gach
toan bo san khu vyc lap dit cuc nong may lanh 1a khong c6 co so. Cong ty khong
c6 nghia vu thuc hién yéu cau nay ciing nhu thanh toan bat ky chi phi thay thé
nao cta ba V hay don vi bén thr ba nhu yéu cau cta ba V.

+ Danh muc vat liéu va thiét bj cia cin ho dugc dinh kém véi hop dong
mua ban nhu ba V thoa thuan véi Cong ty khong quy dinh bat budc phai c6 hé
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théng loc nudc uéng truc tiép tai voi. Mat khac, nguén nudc hién dang dugc cung
cap cho cac cu dan trong du an 1a phu hop véi quy dinh ctia phép luat.

+ D61 voi ho nudc, oc ddo thu gian, nudc nong trong sudi nudc nong déu
duoc hoan thanh phu hop véi hop dong mua ban va cac ban v€ dugc dinh kem
vo1 hop dong mua ban.

+ D6i voi bé mit ngoai cia cong trinh, B6 phan quan 1y du 4n cua ching
t61 da nhan duoc yéu cau tir ba V va hién dang lam vi¢c véi nha thau dé tién hanh
xac minh van d& va c6 hudng xt Iy phu hop nhim dam bao chat luong va tinh
my quan cho cong trinh.

+ Dbi v6i khu vuc dua don bﬁng xe buyt, khi dugc dua vao hoat dong, xe
buyt s€ don va tra khach tai phia truéc thap D cta dy an.

Tir nhitng phén tich trén phia bi don khong ddng ¥ véi toan bd yéu cau
khaoi kién cua nguyén don.

Bén 4n so tham s6 1612/2021/DSST ngay 21/6/2021 cua Toa 4n nhan dan
thanh pho Thu D quyét dinh:

- Céin cir Khoan 3 Piéu 26, diém a Khoan 1 Piéu 35, diém a Khoan 1 Dicu
39, Piéu 147, diém b Khoan 2 Diéu 227 B luat TS tung dan su 2015;

- Can ct Diéu 385, 401, 430, 431 B6 luat Dan sy nam 2015;

- Can cir Nghi quyét s6 326/2016/UBTVQH14 cua Uy ban Thuong vu
Quoc Hoi ngay 30/12/2016 cua Uy ban Thuong vu Quéc hoi quy dinh vé mure
thu, mién, giam, thu, nop, quan ly va st dung an phi va 1¢ phi Toa an.

Xu:
Khong chap nhan yéu cau khoi kién cta ba Phan Thi Quynh V vé viéc:

- Budc Cong ty TNHH Pau tu C — Thién D tra cho ba V sb tién 14i vay bi
chiém dung tir ngay ba V thanh toan dot 08 1a 07/04/2020 dén ngay 17/6/2021 1a
183.751.394 (mot tram tdm muoi ba tri¢u, bay trdm ndm muoi mbt ngan, ba tram
chin muoi tr) déng.

- Buc Cong ty TNHH Déu tur C — Thién D tra cho ba V s0 tién phat cham
ban giao tur ngay 31/12/2019 dén ngay 30/6/2020 la 120.810.812 (mot tram hai
muoi tri¢u, tdm tram muo1 ngan, tam trdm muoi hai) dong.

- Budc Cong ty TNHH Déu tu C — Thién  boi thuong thiét hai khi chdm
ban giao can hg cho ba V tir ngay 31/12/2019 dén ngay 17/6/2021 1a 133.250.000
(mot tram ba muoi ba tri¢u, hai tram nam muoi ngan) dong.

- Budc Cong ty TNHH Dau tu C — Thién D thay thé ctra 03 canh truot cta
ban cong va dam bao cao dd ray truot cao hon cao do san ban cong tdm lcm dé
tranh nudc ngap vao ray;
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- Budc Cong ty TNHH Pau tu C — Thién D tach riéng hé théng thoat phan
SP ra khoai h¢ thong thoat nudc sinh hoat WP;

, - Bugc Cong ty TNHH Pau tu C — Thién D 14t gach toan bg san khu vuc
lap dat cuc nong may lanh;

- Budc Cong ty TNHH Péu tu C — Thién P cung cdp hé thdng loc nudce
uong truc ti€p tai voi;

‘ - Budc Cong ty TNHH Péu tu C — Thién P xay dung khu vuc dua dén
bang xe buyt;

- Budoc Cong ty TNHH Pau tu C — Thién P hoan thién bé mat toa nha
phang, hoan thién son nudc... khong con cac vét xi mang, xa ban bam trén beé
mat tuong.

2. Pinh chi yéu cau khoi kién cua nguyén don ve viéc:

- Budc Cong ty TNHH Pau tu C — Thién P cung cap nudc nong cho sudi
nudc nong;

- Budc Cong ty TNHH Pau tu C — Thién P hoan thién hd nudc theo ding
ban vé 3D;

- Budc Cong ty TNHH Pau tu C — Thién D hoan thién ¢ déo thu gidn nhu
mo ta tai Muc 15 cta ban vé mat bang chung cu c6 can ho;

3. Vé an phi déan sy so tham:

Ba Phan Thi Quynh V phai chiu 4n phi 1a 21.512.488 (hai muoi mdt triéu,
nam tram muoi hai ngan, bon trim tdm muoi tdm) dong. Ba V da ndp tam Gng an
phi s6 tién 6.753.286 (sau triéu, bay trim nim muoi ba ngan, hai trim tim muoi
sau) dong theo Bién lai thu tién tam Gng an phi s6 AA/2018/0027798 ngay
23/7/2020 cua Chi cuc Thi hanh 4n dan sy Quan x (nay la Chi cuc Thi hanh an
dan sy thanh phd Tha D), nhu vay ba V con phai ndp s6 tién 1a 14.759.202 (mudi
bén triéu, bay trim nim muoi chin ngan, hai trim 1¢ hai) dong. Cong ty TNHH
Pau tu C — Thién P khong phai chiu 4n phi.

Céc bén thi hanh tai co quan Thi hanh an dan su ¢6 tham quyén.
Ngoai ra ban an con quyét dinh vé quyén khang cao, khang nghi.

~ Ngay 29/6/2021, Nguyén don c6 don khang cdo yéu cau huy ban an so
tham s0 1612/2021/DSST ngay 21/6/2021 va chap nhan toan b yéu cau khoi
kién cua nguyén don.

Tai phién toa phuc tham, nguyén don khéng rat don khoi kién, nguoi
khang cao khong rat khang cdo, cac duong sy khong thoa thuan dugc véi nhau.



Y klen ctia Luat su bao vé quyén loi cho nguyén don: So tham khong chap
nhan yéu cau ctia nguyén don tai phién toa vé viée tuyén bb v6 hiéu khoan 1 Diéu
7 ciia hop dong 1a khong dung. Dé nghi cip phiic tham chap nhan toan bd khang
cao cua nguyén don.

Pai dién Vién kiém sat sau khi phat biéu y kién vé viéc chip hanh phép
luat t6 tung trong qué trinh gidi quyét vu an, phan tich nhan dinh vé ndéi dung
khang céo, da nhan xét va dé nghi nhu sau:

- V& t6 tung: Giai doan phuc tham, Hoi dong xét xtr thyc hién dung quy
dinh cua Bo luat t6 tung dan su. Cac duong sy dugc ddm bao dé thuc hién cac
quyén, nghia vu theo qui dinh ctia phap luat.

- V& ndi dung: Ddi véi khang cdo yéu cau giai quyét tuyén bd hop dong vo
hiéu, so thim xac dinh yéu ciu nay tai phién toa di vuot qua pham vi khoi kién
ban dau nén khong chap nhén 1 ¢6 can ct, ding phap luat. Pbi v6i cac nodi dung
yéu cau theo don khai kién ctia nguyén don 1a khong c¢6 co s& chdp nhan. Dé nghi
can ¢t khoan 1 Piéu 308 Bo luét td tung dan sy khong chép nhan khang cdo cua
nguyén don va gitt nguyén ban an so tham s6 1612/2021/DSST ngay 21/6/2021
ctia Toa an nhan dan thanh phd Thu .

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u ching ctr c6 trong hd so vu &n dugc tham
tra tai phién toa va can clt vao két qua tranh luan tai phién toa, Ho1 dong xét xur
nhan dinh:

[1] Bon khang cao cua nguyén don dam bao dung quy dinh vé thoi han va
thu tuc khang cdo. Tham quyén giai quyét vu an so tham da xac dinh dung, da
dua du, xac dinh dung tu cach ngudi tham gia t6 tung va viéc thyc hién téng dat
cac van ban té tung trong qua trinh giai quyét vu an dam bao dang quy dinh cta
BO luat tb tung dan su.

[2] Toa nha chung cu F tai s6 1 Phan V D, phuong Thanh M L, thanh phé
Thit B do Cong ty TNHH Pau tu C — Thién P 1a chi dau tu. Can ci hop dong
mua ban cin hd chung cu sé X ngay 01/9/2017 giita nguyén don va bi don thé
hién cam két vé thoi diém ban giao cin ho 1a ngay 31/12/2019 va day 1a ¢ ‘ngay
ban giao du kién”, dong thoi tai hop dong co thoa thuan “Viéc ban giao cé thé
duweoe thue hién sém hon hodc tré hon ngay néu trén nhung khong dwoc vuot qua
90 ngay ké tir thoi diém dén han ban giao can hé cho bén mua” (trich quy dinh
tai khoan 2 Piéu 8 ciia hop dong).

Can ct tai liéu chimg c tai vu an thé hién: Ngay 30/01/2020, Cuc giam
dinh Nha nuéc vé chat luong cong trinh xay dung - B xay dung c¢6 Thdng bao
két qua kiém tra cong tac nghiém thu hoan thanh cong trinh s6 36/GD - GD -
GP1 di chap thuan nghiém thu hoan thanh ciia Chu dau tu Cong ty TNHH dau tu
C — Thién D dé dua vao sir dung. Ngay 09/3/2020, bi don c¢6 thong bao ban giao
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can ho du an cho khéach hang, theo Thu thong bao vé viée ban giao can ho sb F,
12Ax gtri cho nguyén don va nguyén don thira nhan c6 nhan dugc thu thong béo.

Cac ch}'mg ¢t néu trén 1a co s dé d,é xac dinh du an nha chung cu F do bi
don la chu dau tu da hoan thanh dang tién do, kip thoi han va khong cé su vi
pham quy dinh vé thoi han ban giao can ho.

[3] Xét viéc ban giao cian ho dbi véi truong hop cu thé theo ndi dung khoi
kién ctia nguyén don:

Ngay 09/3/2020, bi don c6 théng bao dén nguyén don vé viéc ban giao cin
ho, nguyén don thira nhan c6 nhan dugc Thong béo sé F, 12Ax ngay 09/3/2012
do bi don giri. Tai théng bao c6 xac dinh “ngdy dén han thanh toan” (dot thir 8)
quy dinh tai khoan 3 Diéu 3, khoan 1 Diéu 8 cua hop dong chim nhat vao ngay
24/3/2020. Nhu vay thoi diém 4n dinh nay phu hop v6i hop dong hai bén thoa
thuan la “trong vong 14 ngdy ké tir ngdy bén ban giri théng bdo ban giao can hd
cho bén mua”. Cling tai thong bao ndy c6 thé hién nodi dung “Bé phdn ban giao
can ho sé lién h¢ voi quy khach hang trong vong 5 ngay lam viéc ké tir ngay
chung toi nhdn duwoc d‘ay du tong SO tién cdn thanh todn néi trén dé ciing quy
khéch hang thong nhat thoi diém ban giao cdn hé cu thé phit hop véi quy khdch
hang va cong ty”.

Thuc té, dén hét thoi diém ngay 24/3/2020 nguyén don van chua thuc hién
nghia vu thanh toan theo thong bao va quy dinh ctia hop dong, cling khong co
phan hoi vé viéc ban giao can ho. Can clr quy dinh tai diém b khoan 1 Piéu 8,
khoan 4 Diéu 8 cta hop ddéng thi bén mua tirc bi don 1a bén da ¢ vi pham thoa
thuan quy dinh vé “giao nhan can ho”, cu thé vi pham quy dinh ve “diéu kién de
ban giao can ho khi bén mua da dong day di cdc khoadn tién dé mua can hé tién
dé théa thudn tai hop dong”.

Pén ngay 07/4/2020, nguyén don mdi thuc hién nghia vu thanh toan (dot
thir 8). Vao ngay 29/5/2020, hai bén ky “Bién ban ban giao cin hd” ndi dung thé
hién ngay 29/5/2020 1a “ngay ban giao” va “bén nhan ban giao da nhan ban giao”
can ho theo hop dong Tai bién ban ban giao nay, trudc khi ky tén nguyén don
viét thém ndi dung: “Cdan ho C con mot so 16i can sira chita theo phiéu kiém tra
ngay 29/5/2020, vi vy ngay tiép nhdn chia khéa cin hé chwa phdi la ngdy chinh
thitc nhan ban giao can ho”.

Can ctr khoan 4 Piéu 8 Hop dong mua ban cin ho chung cu sé6 C ngay
01/9/2017 gitta nguyén don va bi don ¢6 quy dinh: “Truong hop bén mua hodc
nguoi diege bén mua ity quyén hop phdp khéng dén nhin ban giao cin hé theo
théng bdo ciia bén ban trong thoi han 15 ngay ké tir ngay ban giao can hé dwoc
néu trong théng bdo ban giao cdn hd hodc dén kiém tra nhung khéng nhdn ban
giao can hé ma khéng cé Iy do chinh dang thi ké tir ngay ban giao can hé theo
théng bdo ciia bén ban dwoc xem nhw bén mua di dong ¥, chinh thirc nhdn ban
giao can ho theo thuc 1é va bén ban da thuc hién xong trach nhiém ban giao can
hé theo hop dong”. Can cr viée xac dinh thoi diém ban giao cin ho theo thong
bao thi viéc bén ban di c6 dii didu kién dé ban giao can ho dang thoi han va tién
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hanh viéc thu s0 tién ctia khach hang dén ti 18 95% gia tri hop dong 1a khong vi
pham quy dinh tai khodn 1 Diéu 57 Luat kinh doanh bat dong san.

Mic du ban an so thim c6 nhan dinh yéu ciu tuyén bd khoan 1 Piéu 17
hop ddng bi vo hiéu ctia nguyén don tai phién toa so tham 1a vuot qua pham vi
khoi kién ban dau nhung thuce té ciing di duoc xem xét giai quyét trong ndi dung
yéu cau tranh chip hop dong cua nguyén don vé phan bdi thudng thiét hai.

Nhu vay, xét vé thoi han ban giao can hg, ban an so thaAm d3 nhan dinh
khong c6 co s¢ dé xac dinh bi don vi pham quy dinh ctia hgp dong vé thoi gian
ban giao can ho nhu theo yéu cau khaoi kién ciia nguyén don, 1a ¢6 cén cu.

[4] V& yéu cau thay cira 3 canh truot gitta phong khach va lo-gia:

Cin ctr Ban v& mit bang thiét ké cin ho dinh kém Hop déng mua ban biéu
thi cira gitta phong khach va lo-gia c6 3 canh. Vi tri ctia mdi canh cira déu c6 mot
mili tén thé hién “hudng truot” tir vi tri cla timg canh vé phia bén phai. Nhu vay,
ctra thtr nhat va ctra thir hai déu c6 thé trugt md sang vi tri tht hai va thi ba, tuy
nhién riéng cira thr ba thi khong thé truot sang vi tri bén phai theo hudng mii tén
vi d4 bi gidi han ¢6 dinh boi ranh tudng. Ban v& miii tén truot khong cé tac dung
d6i voi ctra thir ba nén thuc té canh ctra thir ba 1a ¢ dinh. Hop dong mua ban
khong quy dinh bét budc vé clra 3 canh trugt, ban vé mat bang thiét ké khong c6
chu thich vé ky hiéu mili tén. Mic du ban v& ¢ chi tiét nay vo 1y nhung cling
khéng 1a co s& dé budc bi don phai thay bang ba canh truot nhu yéu cu cua
nguyén don, vi ky hi€u trén ban vé& thé hién miii tén chi hudng trugt tir vi tri ban
dau vé phia bén phai.

Hop déng mua ban va Bang danh muc vat liéu va thiét bi cua can ho dinh
kém ciing khong thé hién quy dinh cao dd cua ray trugt phai cao hon cao do san
ban cong 1cm nhu ndi dung yéu cau ctuia nguyén don.

[5] Vé yéu cau tach riéng hé thong thoat phéan SP ra khoi hé thong thoat
nudc sinh hoat WP va yéu cau cung cap hé thdng loc nude udng truc tiép tai voi:

Hop dong mua ban va Ban v& mat bang thiét ké cin ho khong quy dinh hé
théng thoat phan SP va hé théng thoat nudc sinh hoat WP phai duoc lép dat nhu
thé nao. Cong trinh chung cu da dugc co quan c6 thAm quyén nghiém thu va chap
nhan dua vao sir dung. Nguyén don yéu cau phai tach riéng hé thong thoat phan
SP ra khoai hé thong thoat nudc sinh hoat WP 1a khong c6 cin cir dé chap nhan.

Hop déng mua ban ciing khong thoa thuén vé hé théng loc nudc udng truc
tiép tai voi nén yéu cau ndy cua nguyén don 1a khong ¢ co sé, nhu an so tham
nhan dinh 1a chinh xac.

[6] Vé yéu cau lat gach toan bo san khu vuc lap dat cuc nong mdy lanh:

Can cu Ban v€ mat bang thiét ké can ho, dinh kém Hop déng mua béan thé
hién: khu vuc “SAN PHOI” véi khu vue dat “CUC NONG MAY LANH” theo
ban v€ la hai khu riéng dugc ngan cach béi buc tuong. Theo ban danh muc thé
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hién chi phan san cua khu “SAN PHOI” ¢6 16t gach Porcelain, khong c6 quy dinh
nao cua hgp dong vé phan san khu vuc ddt cuc ndng may lanh phai duoc 16t gach.

Hop d6ng mua ban hai bén thoa thuan con c6 nhiing phan dién tich san cia
can ho 1a “san tho bé tong cdt thép” nhu phong khach va phong an, cac phong
ngu, kho v.v..., nguyén don cho ré'mg dién tich khu vuc dat cuc nong may lanh
duge tich hop trong tong dién tich logia gin lién véi can hd nén mic nhién phai
dugc 16t gach san, 1a khong c6 co s chap nhan vi khong phu hop véi Ban vé mit
bﬁng thiét ké va Ban danh muc vt liéu nhu nhéan dinh néu trén.

[7] Vé viéc xdy dung khu vuc dua dén bang xe buyt di duge hoan thanh
nhu 4n so thim d3 nhan dinh. Pbi véi cac yéu cau con lai 1a hoan thién bé mat
tdoa nha phang, hoan thién son nudc... khong con cac vét xi ming, xa ban bam
trén bé mit tuong: Xét ddy 1a nhimg yéu cau cong viéc thudc pham vi bao hanh,
bao dudng khi van hanh st dung toa nha, khong 1 cin ctr dé ching minh bi don
vi pham hop dong mua ban, cing khong 1a can cur dé budc bi don bdi thudong
thiét hai vé hop ddng theo yéu ciu cia nguyén don.

~ [8] Vé “So tay cham soc khach hang” xét day khong 1a phan phu luc hop
dong, cting khong co6 thoa thuén rang budc nao vé noi dung cua So6 tay cham soc
khéch hang tai hop dong hai bén ky két, nhu &n so thadm da nhan dinh 1a ¢6 cén ctr.

[9] Giai doan phuc tham vao ngay 06/01/2022, nguoi bao vé quyen loi cho
nguyén don c6 don yéu cau “vé viéc ra quyét dinh giam dinh tu phap d6i véi chat
lugng thi cong thiét ké xay dung” dé 1am rd ban vé thiét ké canh ctra ra logia va 3
mili tén trén ba canh ctra; 1am rd hau qua ciia viéc nhap chung hé thong thoat
nuéc sinh hoat va thoat chat thai SP. Xét thay céc tai liéu chting ctr da thu thap tai
vu 4n da c¢6 du can ctr ching minh nhu nhan dinh néu trén nén yéu cau ndy cia
luat su 1a khong can thiét.

Ban an so tham da xét xir dung phap luat, phu hop vdi toan bd chung ctr
cua vu an nén khang céo cua nguyén don khong co6 can ctr chap nhan, nhu y kién
cua Vién kiém sat tai phién toa phuc tham.

[10] An phi dan sy phuc thim: Do khéng duoc chip nhan khang cdo nén
nguoi khang cdo phai chiu.

Vi cac 1€ trén,

QUYET PINH:
- Can ctr khoan 1 Piéu 308 B0 luat t6 tung dan sy nam 2015;
- Can ct Diéu 385, 401, 430, 431 Bo luat dan sy nam 2015;

- Cén clr Nghi quyét so 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban Thuong vu Qudc hdi quy dinh vé mire thu, mién, giam, thu, ndp, quan 1y va
st dung &n phi va 1€ phi Toa an.
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~Khong chap nhéan khang cio ctia nguyén don; Gitt nguyén Ban an dan sy
so tham s6 1612/2021/DSST ngay 21/6/2021 cua Toa an nhan dan thanh pho Thu
D.

Tuyén xu:
1. Khong chap nhan yéu cau khai kién ciia ba Phan Thi Quynh V vé viéc:

- Budc Cong ty TNHH Pau tu C — Thién P tra cho ba V s tién 1ai vay bi
chiém dung tir ngay ba V thanh toan dot 08 1a 07/04/2020 dén ngay 17/6/2021 1a
183.751.394 (mot tram tdm muoi ba triéu, bay trdm nadm muoi mbt ngan, ba tram
chin muoi tr) dong.

- Bugc Cong ty TNHH Daflu tu C — Thién D tra cho ba V s tién phat chdm
ban giao tir ngay 31/12/2019 dén ngay 30/6/2020 1a 120.810.812 (mot tram hai
muoi triéu, tdm trdm muoi ngan, tadm tram mudoi hai) dong.

- Budc Cong ty TNHH Pau tu C — Thién D bdi thuong thiét hai khi chdm
ban giao can ho cho ba V tir ngay 31/12/2019 dén ngay 17/6/2021 1a 133.250.000
(mdt trdm ba muoi ba tri¢u, hai trdm nam muoi ngan) dong.

- Budc Cong ty TNHH Pau tu C — Thién D thay thé cira 03 canh truot cua
ban cong va ddm bao cao do ray trugt cao hon cao do san ban cong tam Icm dé
trdnh nudc ngdp vao ray;

- Bugc Cong ty TNHH Pau tu C — Thién D tach riéng hé théng thoat phan
SP ra khoai hé thong thoat nudc sinh hoat WP;

, - Budc Cong ty TNHH DPau tu C — Thién D 1at gach toan bd san khu vuc
lap dat cuc nong may lanh;

- Buoc Cong ty TNHH Pau tu C — Thién P cung cip hé théng loc nudc
uong truc ti€p tai voi;

. - Bugc Cong ty TNHH Pau tu C — Thién P xay dung khu vuc dua don
bang xe buyt;

- Budc Cong ty TNHH Pau tu C — Thién D hoan thién bé mat toa nha
phdng, hoan thién son nudc... khong con cac vét xi mang, xa ban bam trén bé
mat tuong.

2. Binh chi y€u cau khéi kién cia nguyén don vé viéc:

- Budc Cong ty TNHH Pau tu C — Thién P cung cap nudec noéng cho sudi
nudc nong;

- Budc Cong ty TNHH Pau tu C — Thién P hoan thién hd nudc theo ding
ban vé 3D;
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- Budc Cong ty TNHH Pau tu C — Thién P hoan thién ¢ déo thu gidn nhu
mo ta tai Muc 15 cua ban vé mat bang chung cu c6 can hg;

3. V& an phi dan sy so tham:

Ba Phan Thi Quynh V phai chiu 4n phi 1a 21.512.488 (hai muoi mét triéu,
nam tram muoi hai ngan, bdn tram tAm muoi tam) dong; trir vao tam Ung an phi
Ba V dd nop sb tién 6.753.286 ddng, theo Bién lai thu tién tam tng an phi sd
AA/2018/0027798 ngay 23/7/2020 cua Chi cyc Thi hanh an dan sy Quéan X (nay
1a Chi cuc Thi hanh 4n dan sy thanh phd Tha D), con phai nop s tién la
14.759.202 (mudi bdn triéu, bay trim ndm muoi chin ngan, hai trim 1¢ hai) dong.
Cong ty TNHH Pau tu C — Thién P khong phai chiu 4n phi.

o An phi phtc thim: Ba Phan Thi Quynh V phai chiu 300.000 ddng; trir vao
sO tién tam Ung dd nop 300.000 dong (Bién lai thu s6 AA/2018/0028795 ngay
06/7/2021 cta Chi cyuc Thi hanh an dan sy thanh pho Thu D).

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2 Luat
Thi hanh 4n din sy nim 2008 (sira doi, bd sung nim 2014) thi nguoi duoc thi
hanh 4n dan sw, nguoi phai thi hanh an dén sy co quyén thoa thuan thi hanh an,
quyén yéu cau thi hanh an, tur nguyén thi hanh an hoac bi cudng ché thi hanh an
theo quy dinh tai cac Piéu 6, Diéu 7, Diéu 7a, Piéu 7b va Diéu 9 cua Luét Thi
hanh an dan sy nam 2008 (sira doi, bé sung nam 2014); thoi hi€u thi hanh &n
dugc thuc hién theo quy dinh tai Diéu 30 cua Luét Thi hanh an dan sy nam 2008
(stra d0i, bo sung nam 2014).

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- TAND Cap cao tai TPHCM; THAM PHAN - CHU TQA PHIEN TOA
- TAND T0i cao;

- VKSND TP.HCM;

- Cuc THADS TPHCM;

- TAND TP Thu D;

- Chi cuc THADS TP Thu b;

- Cac duong su;

- Luu HS; (T.20) Pham Hong Giing

14



