TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Poc 1ap — Tw do — Hanh phic

Ban an s6: 02/2019/LD-PT
Ngay: 18/4/2019
V/V tranh chép do don phwong chdm
dut hop dong lao dong.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH BINH DUONG

- Thanh phéan Hpi dong xét xir phiic thim gom cé:

Thim phdn - Chii toa phién toa: Ong Nguyén Pic Cudng.

Cdc Tham phan: Ba Tran Thi Nhan;

Ong Huynh Vin Luat.

- Thw ky phién toa: Ba Nguyén Thi Hang - Thu ky Toa an nhan dan tinh Binh

Duong.
- Dai di¢n Vién Kiém sdt nhin dan tinh Binh Dwong tham gia phién tdoa: Ong

Tran Van Bé - Kiém sat vién.

Ngay 18 thang 4 nam 2019, tai tru s6 Toa an nhan dan tinh Binh Duong mo
phién toa xét xir phuc tham cong khai vu an lao dong thu ly so 06/2019/TLPT-LD

ngay 11 thang 3 nam 2019 vé viéc “tranh chdp do don phwong chdm ditt hop dong lao
dong”.

Do Ban an lao dong so tham s6 06/2018/LD-ST ngay 26/11/2018 cia Toa an nhan
dan thanh pho TDM, tinh Binh Duong bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xtr phiic thim s6 05/2019/QDXXPT-LP ngay
04 thang 4 nam 2019, gitra c&c duong su:

1. Nguyen don: Ong Pham Van T, sinh ndm 1978; dia chi: Buong DX 015, khu
pho 7, phuong PM, thanh pho TDM, tinh Binh Duong; c6 mat.

Ngueoi bdo vé quyén va loi ich hop phéap ciia nguyén don: Ong Nguyén Doan H
la Luat su cua Cong ty Luat Hop danh NVL, dia chi: Pai 16 BD, khu pho 1, phuong
PC, thanh pho TDM, tinh Binh Duong; c6 mat.

2. Bj don: Cong ty Co phﬁ,n XNK HS; dia chi: BPuong D4, khu cong nghiép PG,
khu pho 4, phuong HP, thanh pho TDM, tinh Binh Duong.

Nguoi dai dién hop phdp cua bi don: Ong Lé Phyung H, sinh nam 1964; dia chi:
DPuong XVNT, Phuong 26, quan BT, Thanh pho Ho Chi Minh (theo Giay uy quyén
ngay 25/01/2018); c6 mat.

3. Nguoi khéng cao: Ong Pham Vin T, sinh nam 1978; dia chi: Buong DX 015,
Khu pho 7, phuong PM, thanh pho TDM, tinh Binh Duong la nguyén don trong vu an;
cO mat.

NOI DUNG VU AN:



* Theo don khoi kién ngay 26/12/12017, don khoi kién bé sung ngay 07/02/2018
va trong qud trinh gidi quyét vu dn, nguyén don ong Pham Van T (sau day goi teit Ia
6ng T) trinh bay: Ngay 22/5/2003, 6ng T ky hop dong lao dong véi Cong ty Co phan
XNK HS (sau day goi it 1a Cong ty Cé phan HS), cu thé: Muc luong ting hang nim
dén nam 2016 1a 7.950.000 dong; thoi gian lam viéc tir 07 gid sang hom nay dén 07
gi0 sdng hom sau; 01 thang lam viéc 15 ngay; cong viéc: Bao v¢.

Ong T lam viéc xuyén sudt tai Cong ty C6 phan HS tir ngay 22/5/2003 dén
thang 06/2006 thi duoc Cong ty Co phan HS thdng béo s& dong bao hiém x4 hoi, bao
hiém y té cho nhan vién. Tir 46, Cong ty C6 phan HS da trir tién dong bao hiém x4 hoi,
bao hiém y té hang thang theo ty 18 vao lwong cua ong T. Ong T ky két hop ddng lao
dong, tham gia dong bao hiém x3 hoi, bao hiém y t& nhung 6ng T khong dugc giit bat
ky gidy to i, ké ca thé bao hiém y té de kham, chira bénh. Trudc ngay 01/01/2013,
Cong ty Co phan HS phat lwong bang tién mit nén 6ng T khong c6 phiéu luong dé
chting minh thoi gian 6ng T da lam viéce tir ngay 22/5/2003, nhung 6ng T ¢6 sd hach
todn chi tiét tai khoan cua 6ng T tai Ngan hang tir ngay 01/01/2013 dén khi 6ng T nghi
viéc. Trong thoi gian 1am viée tai Cong ty C6 phan HS, dng T khéng ¢6 vi pham ndi
quy va khong bi xtr 1y ky luat, nhung dén ngay 12 thang 01 nam 2017 thi Cong ty dot
ngodt budc dng T phai thdi viée, CONg ty chi tra lwong thang cudi cung cho 6ng T. Do
16n tudi nén ké tir ngay bi Cong ty C6 phan HS cho théi viéc dén nay, ong T van dang
that nghiép.

Ong T 1am don khiéu nai, tai “Bién bdn Iam viéc” ngay 03/10/2017 cia Ban
Quan 1y cac Khu cong nghiép Binh Duong, Cong ty C6 phan HS da dong y véi dé
nghi ctia 6ng T 12 giai quyét 100% tién bao hiém x4 hoi, bao hiém that nghiép cho 6ng
T va hd tro cho 6ng T hai thang tién lwong cham nhat 12 ngay 15/10/2017 (bt luc s6
10) nhung Coéng ty khdng thyuc hién. Ngay 03/12/2017, éng T tiép tuc 1am don khiéu
nai dén S¢ Lao dong - Thuong binh va X& hoi tinh Binh Duong thi duoc huéng dan
khoi kién (but luc 08, 09, 12). Nhan thdy, Cong ty C6 phan HS don phuong cham dit
hop dong lao dong trai phap luat nén éng T khai kién yéu cau Cong ty phai tra cho dng
T cac khoan: Tién lwong nhitng ngdy khong duoc 1am viée (tinh tir ngay 12/01/2017
dén ngay 12/01/2018) la 12 thang x 7.950.000 ddng/thang = 95.400.000 dong, b01
thuong 02 thang tién luong x 7.950.000 dong/thang = 15.900.000 ddng; tién trg cap
thoi viéc do nguoi lao dong khong dong v tr lai Cong ty lam viée (tir ngay 22/5/2003
dén ngay 01/01/2017) 1a 13 nam 07 thang 08 ngay, 1am tron 1a 14 ndm, mdi nam 13 %
thang luong x 7.950.000 dong/thang = 55.650.000 dong; bdi thudng 45 ngay do vi
pham thoi han bao trude (mot thang Ong T lam viée 15 ngay) 14 45 ngay x 7. 950.000
ddng/thang : 15 ngay = 23.850.000 dong; tra tién bao hiém x4 hoi, bao hiém y té (tam
tinh tir ngay 22/5/2003 dén ngay 22/01/2018) l1a 14 nam 08 thang x 7.950.000
dong/thang x 21% = 293.832.000 dong. Tong cong 1a 550.040.000 dong.

‘ Ong T Xac dinh: Trong qua trinh lam vi¢c, Cong ty c6 thay déiq tru s& va tén goi
gdm: Cong ty C6 phan XNK HS; Cong ty TNHH HS va Cong ty Cb phin XNK HA
Binh Duong.

Tai phién toa so tham, nguoi dai dién hop phap ctia 6ng T yéu cau Cong ty Co
phan HS phai bdi thuong cho 6ng T cac khoan: Tién lwong nhirng ngay khéng duoc
lam viéc (tir ngay 12/01/2017 dén ngay 21/11/2018) la 22 thang 10 ngay x 7.950.000
dong/thang = 180.200.000 ddng; bdi thuong 02 thang tién lwong 1a 15.900.000 dong;
tién tro cap thoi viéc do nguoi lao dong khong dong ¥ tré lai 1am viée (tinh tor ngay
22/5/2003 dén ngay 01/01/2017) 1a 13 nim 07 thang, 1am tron 1a 14 ndm véi s6 tién 1a
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55.650.000 dbng, boi thuong 45 ngay lam viéc do vi pham thot han bao trude la
23.850.000 ddng; tra tién bao hiém xa hoi, bao hiém y té (tr ngay 22/5/2003 dén ngay
21/11/2018) 1a 15 nam 06 thang = 325.314.000 dong; s tién Cong ty thu cia nguoi
lao dong nhung khong dong bao hiém xa hoi 12 66.780.000 dong; tién 13i trén sb tién
Cong ty thu cua nguoi lao dong dé dong BHXH nhung khong dong 1a 14.691.600
ddng. Toéng cong 12 682.385.600 dong.

* Tai t0 khai ngay 17/5/2018 VA qud trinh gidi quyét vu dn, nguoi dai dién hop
phdp ciia bi don 1a éng Lé Phung H trinh bay: Céng ty TNHH HS (sau day goi tat 1a
Cong ty HS) dang ky thanh 1ap 1an dau ngay 09/4/2001, theo Gidy chimg nhan ding ky
kinh doanh s6 4602000198, tru sé: Ap 5, x3 PM, thi xi TDM, tinh Binh Duong (nay 1a
khu phé 5, phuong PM, thanh phd TDM, tinh Binh Dwong); dang ky thay doi 1an tha 4
ngay 16/11/2010 véi tén mai 1a Cong ty TNHH HA Binh Duong, dia chi: Khu phé 1,
phuong HP, thi xi (nay 1a thanh phd) TDM, tinh Binh Dwong; ding ky thay d6i lan
thir 10 ngay 23/12/2015 vé6i tén méi 1a Cong ty C6 phan XNK HA Binh Duong, dia
chi: Khu phd 1, phuong HP, thanh phé TDM, tinh Binh Duong.

Cong ty C6 phan XNK HS (sau day goi tdt 1a Cong ty Cé phan HS) ding ky
thanh 1ap lan dau ngady 02/7/2004, theo Gidy chtiing nhan ding ky kinh doanh s6
4603000115, tru sé: To 39, 4p 5, xa PM, thi xd TDM, tinh Binh Duong (nay 13 khu
phé 5, phuong PM, thanh phé TDM, tinh Binh Duong); ding ky thay d6i lan thi 9
ngay 17/12/2013, try so: Puong D4, Khu céng nghiép PG, khu phd 4, phuong HP,
thanh phd TDM, tinh Binh Duong (but luc 88).

Ong Pham Van T khong lam viée cho Cong ty C6 phan HS tir ngay 22/5/2003,
Vi thoi diém nay Cong ty chua dugc thanh 1ap. Ong T chi 1am viéc cho Cong ty CH
phan HS 02 dot, cu thé:

Pot 1: Tir ngay 01/11/2008 dén ngay 31/7/2012; Cong ty c6 ky hop dong lao
dong vdi 6ng T nhung da bi that lac hgp dong.

Dot 2: Tir ngay 15/7/2014 dén ngay 31/12/2016, theo hop dong lao dong khong
X&c dinh thoi han ngay 15/7/2014.

Tong thoi gian 6ng T 1am viéc cho Cong ty C6 phan HS 1a 06 ndm 02 thang.
Ngoai thoi gian trén, ong T lam viéc cho Cong ty C6 phan XNK HA Binh Duong (sau
day goi tat la Céng ty HA).

Trong qua trinh 1am viéc tai Cong ty C6 phan HS, ngay 12/01/2017 6ng T bi
1ap bién ban vé viéc “khéng nghe su chi dao, khéng chdp hanh ca truong, khéng nhin
thirc trong céng viéc” va giao cho To truong To6 bao vé xu ly. Sau do, ong T tu v
khong dén Cong ty lam viéc. Cong ty C6 phén HS khong don phuong chép dat hop
dong lao dong véi 6ng T ma do 6ng T tw ¥ nghi viéc nén Cong ty khong dong VALY
cac yéu cau khdi ki¢n cua 6ng T. Riéng vé tién bao hiém xa hoi, Cong ty da cht sb
bao hiém cho 6ng T dén thang 7/2010 nén Céng ty chi dong ¥ thanh toan ché d6 bao
hiém x4 hoi cho 6ng T, nhu sau:

Trudc nam 2014: Mirc lwong binh quan déng bao hiém xi hoi 1a 1.542.583
déng; s6 nam doéng bao hiém x3 hoi 1a 02 nam; sd thang dugc hudong bao hiém x3 hoi
la 2 x 1,5 = 03 thang; muc hudng bao hiém xi hoi 1a: 03 thang x 1.542.583 dong/thang
= 4.627.749 dong.

Sau ndm 2014: Mtc lwong binh quan dong bao hiém xa hoi 1a 3.402.600 dong;
s6 nam dong bao hiém xa hdi 1a 2,5 nam; s6 thang dugc huong bao hiém xa hoi 1a 2,5
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X 2 = 5 thang; mirc lvong huong bao hiém xa hoi la: 05 thang x 3.402.600 dong/thang
= 17.013.000 déng.

Téng cong, mirc hudng bao hiém, xd hoi cua 0ng T la 21.640.749 dong; ngay
02/6/2017, ong T da umg cua Cong ty sO tien 9.437.400 dong nén Cong ty s& chi tra
thém cho éng T s0 tién bao hiém xa hoi la 12.203.349 dong.

Tai Ban &n lao dong so tham sé 06/2018/LD-ST ngay 26/11/2018 cua Toda &n
nhan dan thanh phé TDM d4 &p dung khoan 1 Biéu 32; diém a khoan 1 Piéu 35, diém
a khoan 1 Diéu 39; cac Didu 147, 244, 266, 271, 273, 278, 280 cua Bo luat TH tung
dan su; cac Didu 15, Dicu 41, Dicu 43 ctia B6 luat Lao dong; Luat Bao hiém xa hoi va
Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thudng vu Qudc
hoi quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va st dung an phi, 1& phi Toa
an.

1. Khong chap nhan yéu cau khoi kién cua nguyén don 6ng Pham Vian T d6i
v6i bi don Cong ty C6 phan XNK HS vé viéc “Tranh chdp vé don phwong cham dirt
hop dong lao déng”.

2. Cong ty CO phan XNK HS c¢ trach nhiém dong bao hiém xa hoi cho 6ng
Pham Van T trong thoi gian 6ng Pham Van T lam viéc tai Cong ty Co phan XNK HS.

Ngoai ra, ban &n so tham con tuyén quyén khang co cho cac bén duong su.

Ngay 06/12/2018, nguyén don dng T ¢ don khang céo véi 1i do: Quyét dinh
ctia ban an so tham khéng dung, khéng khach quan lam anh hudng nghiém trong dén
quyén loi ciia 6ng, dé nghi Toa an cap phic tham chap nhan yéu cau khang céo cia
6ng T, stra ban an so thim theo hudng chip nhan todn bo yéu cau khoi kién cua dng T,
budc Cong ty C6 phan HS thanh toan cho ng T s6 tién tam tinh 14 682.385.600 dong.

Tai phién toa phuc tham, 6ng T vén gitr nguyén yéu cau khai kién va yéu cau
khang cao cua minh, dé nghi Hoi dong xét xir chap nhan khang céo, sira ban an so
tham theo hudng chap nhan yéu cau khoi kién ciia ong T; cac duong su khodng cung
cap thém chtng ctir mai va khong tu thoa thuan duge voi nhau vé viée giai quyét vu an.

Luat su bao vé quyen va loi ich hop phép cia nguyén don cho rang: Cong ty
TNHH HS va Cong ty C6 phan HS la hai doanh nghiép nhu’ng cung chung thanh vién
gop von, chung sb dién thoai giao dich, chung s6 Fax va chung tru s& nén lam cho
ngudi lao dong nham tudng. Do Cong ty C6 phan HS ky hop dong lao dong khong xac
dinh thoi han v6i 6ng T nén 6ng T khoi kién Cong ty Co phan HS. Riéng viéc kién
Cong ty TNHH HS, ong T s& tinh toan sau. Toa &n cap so tham dé thu thap day du
chimg ctr nhung khong dua ngudi co quyen loi, nghia vy lién quan vao tham gia t6
tung 12 thiéu sét. Do vay, dé nghi Hoi dong xét xir hity todn bo ban an so tham dé xét
xu lai.

bai dién Vién kiém sat nhan dan tinh Binh Duong phat biéu y kién: Qua trinh
giai quyét vu an, nhitng nguoi tién hanh t6 tung va nhiing nguoi tham gia t6 tung da
thuc hién dung cac quy dinh cua B luét T tung dan sy. V& huéng giai quyét vu an:
Toa &n cip so tham xac minh, thu thap ching ctr chua day du; khong dua Cong ty
TNHH HS (nay la Cong ty C6 phan HA Binh Duong) vao tham gia t6 tung voi tu cach
nguoi ¢O quyen loi, nghia vu lién quan trong vu an dé lam ro qua trinh lam viéc cua
6ng T tai hai Cong ty nhu thé nao 14 thiéu sot, & nghi Hoi dong xét xir chap nhan
khang céo caa 6ng T, hiy toan bo ban an so thdm va giao hd so vu an vé Toa an nhan
dan thanh phdé TDM dé giai quyét lai theo thu tuc chung.
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Can cr vao tai liéu, chimg ctr ¢6 trong hd so vu an da duoc tham tra tai phién
tda; trén co so Y kién tranh tung cua cac duong su, Y klen cua Luat su va quan diém
cta dai dién Vién kiém sat nhan dan tinh Binh Duong vé viée giai quyét vy an;

NHAN PINH CUA TOA AN:

[1] V& quan hé phap luat tranh chip va thAm quyén giai quyét: Pay Ia vu an
“Tranh chdap don phwong cham dirt hop dong lao dong” va thudc thim quyén giai
quyét cua Toa &n nhan dan thanh phé TDM theo quy dinh tai diém a khoan 1 Piéu 32,
diém ¢ khoan 1 Diéu 35, diém a khoan 1 Diéu 39 cua Bo luat T tung dan su.

[2] Sau khi Toa &n nhan dan thanh pho TDM dua vy &n ra xét xir theo Ban 4n
lao dong so tham sé 06/2018/LD-ST ngay 26/11/2018, ngay 06/12/2018 éng T c6 don
khéang céo la con trong thoi han luat dinh va hop 1€.

[3] Vé noi dung: Nguyén don 6ng T xac dinh vao lam viéc tai Cong ty C6 phan
HS tir ngay 22/5/2003, hai bén c6 ky két hop ddng lao dong, mirc lwong ting hang
nam dén nam 2016 1a 7.950.000 dong; thoi gian lam viéc tir 07 gid sang hom nay dén
07 gio sang hom sau; 01 thang lam viéc 15 ngay; cong viéc la Bao vé nhung 6ng T
khdng duoc COng ty giao mot van ban ndo. Bén thang 01 nam 2017, Cong ty budc dng
T nghi viéc 12 don phuong cham dut hop dong lao dong trai phap luat nén khoi kién
yéu cau Cong ty phai boi thuong cac khoan nhu d& néu ¢ phan trinh bay voi tong sb
tién 682.385.600 dong. Tuy nhién, Céng ty C6 phan HS cho riang: Thoi diém ngay
22/5/2003, Cong ty C6 phan HS chua thanh 1ap; 6ng T chi lam viéc cho Cong ty Co
phan HS 02 dot, cy thé: Pot 1 tir ngay 01/11/2008 dén ngay 31/7/2012, hai bén c6 ky
hop dong lao dong nhung da bi thét lac; dot 2 tir ngay 15/7/2014 dén ngay 31/12/2016
theo hop ddng lao dong khong xac dinh thoi han ngay 15/7/2014; tong thoi gian 6ng T
lam viéc cho Cong ty 1a 06 nam 02 thang. Ngoai thoi gian trén thi 6ng T lam viéc cho
Cong ty TNHH HS (nay la Cong ty HA). Qua trinh 1am viéc tai Cong ty C6 phan HS,
6ng T bi lap Bién ban ngay 12/01/2017 vé viéc “kh@ng nghe su chi dao, khdng chdp
hanh ca truéng, khéng nhéan thirc trong céng viéc” va giao cho To trudng T bao vé
xt 1y nén 6ng T tu ¥ khong dén Cong ty 1am viéc; Cong ty khong don phuong chap
dut hop dong lao dong véi 6ng T va Cong ty d3 chdt s bao hiém xa hoi cho dng T dén
thang 7 nam 2010 nén Cong ty chi ddng y thanh toan ché do bao hiém xa hoi cho 6ng
T, cu thé: Trude nam 2014, muic luong déng bao hiém xa hoi cua 6ng T la 1.542.583
ddng, s6 nim déng bao hiém x4 hoi 12 02 nam, s thang hudng bao hiém xi hoi 12 2 x
1,5 = 03 thang x 1.542.583 dong/thang = 4.627.749 dong; sau nim 2014, mic luong
dong bao hiém xa hoi cua 6ng T 12 3.402.600 dong, s6 nam dong bao hiém xa hoi 1a
2,5 nim, s6 thang duoc huong bao hiém xa hoi 1a 2,5 x 2 = 05 thang x 3.402.600
ddng/thang = 17.013.000 dong; tong cong tién bao hiém xd hoi cua 6ng T A
21.640.749 ddng; ngay 02/6/2017, 6ng T di tng cta Cong ty s tién 9.437.400 dong
nén Cong ty sé& tra thém cho 6ng T so tién 12.203.349 dong.

[4] Nguoi lam chiang 6ng Nguyén VT xac dinh: Ong VT lam viéc xuyén subt
tai Cong ty C6 phan HS tir thang 12 nim 2003 dén thang 11 nam 2016, lic ddu Cong
ty c6 tén goi 12 Cong ty TNHH HS, dia chi tai ap 5, x& PM, thi x4 TDM; sau do, do
quy hoach giai téa nén Cong ty thay d6i dia chi nhu hién nay 1a Puong D4, Khu cong
nghiép PG, khu phé 4, phuong HP, thanh phé TDM, tinh Binh Duong va liy tén Ia
Cong ty C6 phan XNK HS; thoi diém 6ng VT vao 1am viéc thi 6ng T d4 1am bao vé
ctia COng ty khoang vai thang, Iy do vi sao 6ng T nghi viéc thi 6ng VT khong biét (bat
luc 126, 127). Nguoi 1am chang 6ng Ta Phic Th xac dinh: Ong Th lam bao vé tai
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Cong ty Co phan XNK HS tir thang 10/2007 dén ngay 11/4/2017 thi nghi viéc; Iic 6ng
Th vao lam viéc thi Cong ty c6 tén 1a Cong ty TNHH HS, dia chi tai ap 5, xd PM, thi
x4 TDM; sau d6, Cong ty thay ddi dia chi nhu hién nay 1a Puong D4, Khu cdng
nghiép PG, khu phd 4, phuong HP, thanh phé TDM va ly tén 12 Cong ty C6 phan
XNK HS; thoi diém dng Th vao lam viéc thi dng T da 1a bao vé cia Cong ty nhung
6ng Th khong biét 6ng T vao lam viéc tir thoi gian nao (bat luc 123, 124).

[5] Qua xem xét cac Gidy chung nhin ding ky doanh nghiép Céng ty Co phan
XNK HS (but lyc 59-60 va 81), Gidy chimg nhan ding ky doanh nghiép Cong ty C6
phan XNK HA Binh Duong (but luc 82-83), Gidy chimg nhan dang ky doanh nghiép
cong ty TNHH HA Binh Duong (but luc 84), Gidy chimg nhan ding ky kinh doanh
cong ty TNHH HS (bat luc 86), Hop dong lao dong khong thoi han ngay 15/7/2014
gitta COng ty C6 phan XNK HS véi 6ng Pham Van T (but luc 64-65) va Hop dong lao
dong 12 thang tir ngay 01/8/2012 dén ngay 01/8/2013 giita Cong ty CP XNK HA Binh
Duong véi 6ng Pham Van T (but luc 71) do nguoi dai dién hop phap cua bi don cung
cap, nhan thay: Giita hai Cong ty trén déu c6 chung thanh vién gop vén 1a dng Nguyén
Nhat Tr va dng Tran Ngoc H; thoi diém méi thanh lap (ngay 02/7/2004) thi nguoi dai
dién theo phép luat cia Cong ty TNHH HS - 6ng Nguyén Nhat Tr ciing chinh 1a nguai
dai dién theo phap luat ciia Cong ty C6 phan XNK HS (bat luc 142 va 157). Ca hai
Cong ty trén déu co cung dia chi tai 4p 5, x4 PM, thi x4 TDM (nay 1a phuong PM,
thanh phé TDM); ¢6 cung sb dién thoai: 0650.839263 va s6 Fax: 0650.839667; trén 02
hop dong lao dong do 02 Cong ty ky véi 6ng T déu cé chung so dién thoai:
0650.589396. Vdy mdi quan hé giita Céng ty TNHH HS (nay la Céng ty Co phan
XNK HA Binh Duong) véi Cong ty C6 phan XNK HS nhu thé ndo? Nguyén nhan vi
sao ¢ cac diém chung nhu trén? Li do vi sao nguoi dai dién hop phéap cua Cong ty C6
phan XNK HS lai ¢6 céc gidy to phap Iy ciia Cong ty C6 phan XNK HA Binh Duong
va hop dong lao dong gilta Cong ty CP XNK HA Binh Duong véi 6ng Pham Van T dé
cung cap cho Toa an? Nhiing van dé mau thuan trén chua duoc Toa an cap so tham
chua diéu tra xac minh, 1am rd? Trong khi 6ng T va nhitng ngudi 1am chimg déu xac
dinh: Ong T vao lam viéc tai Cong ty TNHH HS nay dbi tén thanh Cong ty Cb phan
XNK HS tir ngdy 22/5/2003 cho dén khi bi nghi viéc, nhung Toa an cap so thim
khong dwa Cong ty TNHH HS (nay la Cong ty Co phan XNK HA Binh Duong) vao
tham gia t6 tung vai tu cach nguoi c6 quyén loi, nghia vu lién quan trong vu an dé dbi
chat, 1am rd qua trinh 1am viéc cua 0Ong T tai cac Cong ty trén nham xac dinh trach
nhiém cia timg COng ty dbi ! ché do tro cap théi viéc ctia 6ng T? Toa an cap so
tham chi cin cr vao Cong van s6 427/DKKD ngay 11/7/2018 ctia Phong Diang ky kinh
doanh dé xac dinh 02 Cong ty trén 1a khac nhau va khong chap nhan yéu Cau khoi kién
cua Ong T la khdng 6 can cur viing chic, 1am anh huong tryuc tiép dén quyén loi hop
phap cua nguoi lao dong (tién tro cap thdi viéc cia ong T tir ngdy 22/5/2003 dén thang
5/2006 va tir ngay 01/8/2012 dén ngay 14/7/2014 theo quy dinh tai Piéu 48 cia Bo
ludt Lao dong nhu thé nao?).

[6] Mat khac, theo quy dinh tai diém b khoan 1 Piéu 91 cta Bo luat T tung
dan su thi “nghia v chitng minh thuéc vé nguoi sir dung lao dong”, Cong ty cho réng
Ngay 12/01/2017, 6ng T bi lap bién ban vé viéc khong nghe sy chi dao, khong chdp
hanh ca trucng, khéng nhdn thirc trong céng viée” va giao cho T truong T6 bao vé
xu ly nén 6ng T tu y khong dén Cong ty lam viéc. Vay Cong ty c6 tién hanh thong béao
yéu cau 6ng T quay trg lai Cong ty lam viéc hay khong? Cong ty c6 tién hanh xu 1y ky
luat lao dong ddi voi 6ng T theo quy dinh tai Piéu 123 cua Bo luit Lao dong hay
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khong? Toa an cap so tham chua xac minh 1am rd cac van dé trén ma xéac dinh “6ng T
ciing khéng cung cdp dwoc chimg civ dé chitng minh 6ng T bj Cong ty don phwong
chdam dirt hop dong lao dong tréi phap ludr” nén khong chip nhan yéu cau khoi kién
cua 6ng T la khéng c6 co s6.

[7] Ngoai ra, Toa an cap so tham tuyén “Céng ty C6 phan XNK HS c6 trach
nhiém dong bdo hiém xd hoi cho dng Pham Vin T trong thoi gian ong Pham Van T
lam viéc™ nhung khong xac dinh ro thoi gian, muc luong cu thé dé 1am can ct truy
déng d6ng bao hiém x4 hoi 1a kho khan cho viée thi hanh an.

[8] Tur nhitng phén tich tai muc [4], [5], [6] va [7] néu trén, Hoi dong xét xu xet
thiy: Toa an cap so thim x&c minh, thu thip ching ctr khong day da ma Toa an Cap
phlc thim khong thé thuc hién bod sung duoc nén can thap nhan mot phan yéu cau
khang cao cua 6ng T, huy toan bg ban an lao dong so tham cua Toa an nhan dan thanh
pho TDM dé giai quyet lai theo thu tuc so thdm. Quan di€ém cua Luat su va dai dién
Vién kiém sat nhan dan tinh Binh Duong vé viéc giai quyét vu an la co can cu, phu
hop v6i quy dinh cta phép luat nén chap nhan.

[9] V& &n phi lao dong phc tham: Ong Pham Vin T khdng phai nop.

Vi céc 18 trén,

QUYET PINH:

Cin ctr khoan 3 Piéu 308, Piéu 310 ctia Bo luat TS tung dan sy; Nghi quyét s
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quoc hdi khda 14 quy
dinh vé murc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi, 1¢ phi Toa an.

1. Chap nhan mét phan yéu cau khang cdo ctia 6ng Pham Vin T.

Hily Ban &n lao dong so tham s6 06/2018/LD-ST ngay 26/11/2018 cia Toa &n
nhan dan thanh pho TDM, tinh Binh Duong va chuyén ho so vu an cho Toa an nhan
dan thanh pho TDM dé giai quyét lai theo thu tuc so tham.

2. An phi lao dong phuc thim: Ong Pham Vian T khong phai ndp va dugc mién
theo quy dinh.

3. Ban an phiic tham c6 hiéu luyc phap luat ké tir ngdy tuyén an./.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- ¥§,§,§?ht\inﬁ Binh Duong; THAM PHAN - CHU TQA PHIEN TOA
- anh pho ; x .: \

- Chi cuc THADS Tp. TDM: Ng“ye&)})é?&)c uong

- Cac duong su;
- Luu: T6 HCTP, Toa LD, HSVA.



