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Ban 4n sb: 09/2021/KDTM-PT
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“Vé viéc doi lqi tai san tir

hop dong mua ban hang héa”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH VINH LONG

- Thanh phéin Hpi dong xét xir phiic thdm géom co:
Tham phan - Chu toa phién toa: Ong Pham Truong Tho
Cac Tham phan: Ong Vuong Minh TAm
Ong Ping Vian Loc
- Thuw ky phién toa: Ong Lé Minh Khuong - Thu ky Toa 4n nhan dan tinh
Vinh Long.
- Dgi di¢n Vién kiém sdt nhén din tinh Vinh Long tham gia phién toa:Ba
Nguyen Thi Hug-Kiém sat vién.

Ngay 29 thdng 12 nam 2021 tai Tru s& Toa an nhan dan tinh Vinh Long xét
xtr phuc tham cong khai vu an kinh doanh thuong mai thu 1y s6:14/2020/TLPT-
KDTM ngay 29 thang 12 nim 2020 vé Vviéc “Poi lgi tai sdn tir hop dong mua
ban hang hoa”.

Do Ban an kinh doanh thuong mai so tham sé: 01/2020/KDTM-ST ngay
13 thang 10 ndm 2020 cua Toa an nhan dan thi xa Binh Minh, tinh Vinh Long bi
khang céo.

Theo Quyét dinh dwa vu an ra xét xtr phuc tham sé: 13/2021/QD-PT ngay
18 thang 12 nam 2021, gitta:

- Nguyén don: Cong ty C6 phan tap doan TL (goi tit 13 Cong ty TL); dia
chi: Thon b, xa b, huyén VL, tinh Hung Yén.

Ngudi dai dién theo phéap luat: Ong V TL, chic vu: Chu tich Hoi dong
quan tri (Vang mat).

Nguoi dai dién theo uy quyén:
1. Ong L& Hong S, sinh nam 1955 (Ving mit).
Pia chi: Phong a, chung cu S, S6 aa, duong VP, phuong T, quan T1, Ha
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Noi (Theo vin ban ty quyén ngay 24/7/2019).
2. Ong Nguyén Thé G, sinh nam 1982 (Vang mat)
Dia chi: X& S, huyén M, tinh H (Vin ban ay quyén ngay 08/10/2020).
- Bidon: Cong ty C6 phan bé tong CT (Goi tat 1a Cong ty CT);
Pia chi T6 xx, ap MH2, x4 MH3, thi x4 B, tinh Vinh Long.

Nguoi dai dién theo phap luat: Ong Tran Thanh V, sinh nim 1957 (Ving
mat).

Nguoi dai dién theo uy quyén: Ong Truong Ngoc S1, sinh naim 1982 (C6
mat).

Pia chi: s6 ee, duong PP, phuong z, thanh phé V, tinh Vinh Long.
Nguoi khang céo: Bi don - Cong ty C6 phan bé tong CT.
NQI DUNG VU AN

*Tai don khai kién ngdy 04/5/2019, don khai kién bé sung tiep theo cung loi
khai trong qua trinh giai quyét vu an, Pai dién Nguyén don Cong ty TL trinh bay:

cong ty CT ky két hop ddng mua thép caa Céng ty TL gom 03 hop dong:
S6 8.10/HPNT-TL-BM ngay 10/ 8/2010, s6 57/HPKT-TL-BM ngay 01/12/2010
va s6 12/HPKT-TL-BM ngay 13/4/2011.Bén ban d cung cap du sé luong theo
hop dong 633.644 kg thép cac loai vai tong gia tri: 11.418.203.824 dong. Sau
thanh Iy hop dong hai bén xac nhan di thanh toan dugc 2.267.019.255d, s6 ng
con lai 8.549.744.6034.

Ngoai ra Cong ty CT c6 ky Hop dong s6 01.02.2013/HPXL-CTCT ngay
01/02/2013 thi céng cho Cong ty TL cac hang muc duéan xay dung Cau vuot nit
G vong xoay Hoang Vin Thu - Truong S — Cong Hoa; Gia tri Hop dong la
2.016.577.366 dong.

Pé xu ly no, Cong ty TL da ra Cong van s6 85/CV-TCKT-TPTL ngay
09/02/2018 vé viéc quyét toan no véi noi dung: Gitr lai gia tri Cong ty CT da
thuc hién Hop d6ng thi cong xay dung hang muc cong trinh néu trén khau trir
vao sé no mua thép; theo do, s tien Cong ty CT phai tra Cong ty TL Ia:
8.549.744.603d— 2.016.577.366d = 6.533.167.237d. Tur ngay 23/11/2018 dén
ngay 18/01/2019 Céng ty CT tra tiép 800.000.000 dong nén sb tién con no la:
6.533.167.237d— 800.000.000d = 5.733.167.2374.

Do Cong ty CT cham thanh toan s6 ng con lai néu trén nén Cong ty TL
khai Kién yéu cau toa an giai quyet buoc Cong ty CT tra no goc 5.733.167.237d
va lai 7.348.131.910d. Tong cong: 13.081.299.1474.

Sau khi khoi kign Cong ty CT tiép tuc tra ng goc cho cong ty TL dén khi
Mo phién toa so tham, Cong ty TL yéu cau Cong ty CT tra ng nhu sau:

- Hop dong kinh té sb: 8.10/HPNT-TL-BM ngay 10/8/2010: No gdc:
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1.216.577.366 dong, ng lai cham thanh toan: 2.393.469.483 dong (l&i suat
1,15%/thang tinh sau 30 ngay ké tir ngay nhan hang).

- Hop dong kinh té s6: 57/HPKT-TL-BM ngay 01/12/2010:Ng gbc dé thanh
toan hét; no lai cham thanh toan: 1.011.241.871 dong (lai suat 2%f/thang, tinh sau
30 ngay ké tir ngay nhan hang).

- Hop dong kinh té s6: 12/HDKT-TL-BM ngay 13/4/2011: Ng goc: dé thanh
toan het, no 1ai cham thanh toan: 7.590.388.295 dong (lai suat 1,15%/thang tinh
sau 30 ngay ke tur ngay G hang).

~ Tong cong 12.211.677.015 dong. Trong do (Tién goc: 1.216.577.366 dong;
Tién 14i 10.995.099.649 dong ).

Déi véi yéu cau phan t caa bi don vé Hop ddng s6 01.02.2013/HDXD/TL -

CTCT ngay 01/02/2013, Cong ty c6 phan tap doan TL thong nhat thanh 1y Hop

ong, nhung sau khi ra soat lai khéi lugng hoan thanh cong trinh thi cong ty TL
chi ddng y tra cong ty CT sb tién 670.399.264 ddng.

*Tai don yéu cau phan té dé ngay 20 thang 9 ndam 2019 va qud trinh gidi
quyét vu dn, Pai dién bi don Cong ty CT trinh bay:

Cong ty CT co6 ky hop dong mua ban thép va con ng sd tién mua hang
1.216.577.366 dong nhu cong ty TL trinh bay nén trén. Bén canh d6,Céng ty CT
c6 ky Hop dong s6 01.02.2013/HPXL-CTCT ngay 01/02/2013 thi coéng cho
Cong ty TL mot sé6 hang muc cong trinh thudce du an Xay dyng Cau vuot Ling
Cha Ca - TP. H6 Chi Minh; Gia tri Hop dong 14 2.016.577.366 dong. Cong ty CT
d3 hoan thanh cong trinh theo hop dong, xuat hoa don gia tri gia ting s6 0000188
ngay 12/6/2013 14 2.016.577.366 dong nhung Cong ty TL méi thanh toan duoc
800.000.000d, con no 1.216.577.366 dong.

Nay cong ty CT dong ¥ tra cong ty TL sb no gbcl.216.577.366 dong;
khong ddng ¥ tra 14i vi da thanh 1y hop dong, chdt no nén day 1a quan hé doi lai
tai san va d4 hét thoi hiéu tinh 1di; yéu cau thanh 1y hop dong sb
01.02.2013/HDXL-CTCT ngay 01/02/2013 va budc cong ty TL tra sd no lai
1.216.577.366 dong.

Tai Ban dn kinh doanh thwong mai so tham sé 01/2020/KDTM-ST ngay
13 thang 10 nam 2020 cua Toa an nhan dan thi xa Binh Minh, tinh Vinh Long da
quyét dinh:

Can ctr vao cac Piéu 30, 35, 85, 100 cua Bo luat té tung dan su; Diéu 24,
khoan 1 Biéu 297; Piéu 306 vabiéu 319 Luat thuong mai;Diéu 149, Piéu 157 Bo
luat dan su nam 2015; khoan 2, khoan 4, khoan 5 Diéu 26 caa Nghi quyét sé:
326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban thuong vu Québc hoi; Tuyén
Xu:

Chép nhan mét phan yéu cau khai kién cia Cong ty TL,budc cong ty CT
tra tién goc 1a: 1.216.577.366 ddng valdi cham thanh toan 12 9.491.209.972 dong.



Chap nhan mot phan yéu cau phan té cua Cong ty CT; ghi nhan y kién
gita Cong ty TL va Cong ty CT thong nhat thanh Iy Hop dong
01.02.2013/HDXL/TL-CTCT, ngay 01/02/2013; budc Cong ty TL tra Cong ty
CT s tién 670.399.264 dong.

Sau khi khau trir s6 tién yéu cau phan t6 cua bj don duoc chap nhan, buoc
Congty CT tra Cong ty TL 10.037.388.074 dong.
Ban an so tham con tuyén I4i cham thi hanh an, an phi va quyén khéang
cao.
~ Ngay 16/10/2020, bi don khang céo yéu cau Toa 4n cép phic tham giai
quy@t sua ban an so tham theo hudong: bi don khong phai tra 1ai cho nguyén don
va chap nhan toan b yéu cau phan t6 cua bi don.
Tai phién toa phuc tham:
- Pai dién Vién kiém sat phat biéu quan diém:

Vé t6 tung: Nhimg ngudi tién té tung va tham gia td tung nghiém chinh
tuan theo phap luat trong qua trinh giai quyét vu an.

'Vé noi dung: D& nghi Hoi dong xét xir 4p dung khodn 2 diéu 308 cua Bo
ludt t0 tung dan su: chap nhan khang cao cua bi don Cong ty CT, stra mt phan
ban én so tham: Bugc Cong ty CT tra Cong ty TL ng goc tir hgp dong mua thép
1.216.577.366 dong; Bugc Cong ty TL tra Cong ty CT so no thi cong cong trinh
1.216.577.366 @ong. Cong ty CT khong phai chiu &n phi phadc tham.

NHAN PINH CUA TOA AN:

[1] Vé ap dung phép luat t6 tung:

Don khéng cao cua bi don con trong han theo quy dinh tai khoan 1 Diéu
273 B0 luat to tung dan su.

V& sy vang mit cia bi don: Da duoc trigu tap hop 1& dén lan thir 02 nhung
bi don deu xin hoan phién toa véi ly do dich bénh Covid 19 trong thoi diém mo
phién toa phuc tham la thudc truong hop bat kha khang hay tré ngai khach quan
nén Hoi dong xet xu quyet dinh xét X vang mét nguyén don theo quy dinh tai
biéu 296 cua Bo luat to tung dan su.

[2] VVé &p dung phép luat noi dung:

[2.1].Xét khang c4o ctia bi don ¢6 can ctr chap nhan toan bo bai vi:

[2.1.1].Vé viéc nguyén don yéu cau tinh 14i cham tra:

Xét 03 hop dong mua bén thép giira cong ty CT va TL deu da duoc hai bén
thanh 1y va “chot” ng tai Bién ban doi chieu cdng ng ngay 03/7/2014, bién ban
lam viéc ngay 21/6/2014 ghi nhan so ng goc 8.649.744.603d, hoan toan khong
ghi nhan lai cham tra. Tai don khoi kién ngay 04/5/2019 va cac don khoi kién bo

sung cong ty TL van khang dinh sé no Céng ty CT no Congty TL la s6 ng goc da
dugc quyét toan, con sd tién 14i chi phat sinh tir thoi diém c6 don khai kién va I4i
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tinh nguoc vé thoi diém trudc khi quyét toan, thanh ly hop dong; tham chi sau
khi chét ng cong ty CT da tiép tuc tra hét ng 02 hop dong chi con Hop dong sé:
8.10/HDNT-TL-BM ngay 10/8/2010 con ng goc 1.216.577.366 ddng: viéc tiép
tuc tra ng nay la thira nhan nghia vu tra géc, khéng phai thira nhan nghia vu tra
14i nén khong thudc trudng hop bt dau lai thoi hiéu khai kién quy dinh tai Diéu
157 cua Bo luat dan sy ndm 2015 nhuan so tham nhan dinh; 4n so tham ap dung
quy dinh tai khoan 1 Diéu 297 va biéu 306 Luat thuong mai quy dinh Vvé viéc
budc thuc hién hop ddng va quyén yéu cau tién l4i cham thanh toan chi ding
trong truong hop dang thuc hién hop dong, con trong vuan nay hop ddng da duoc
thanh 1y nhu nhan dinh néu trén, nén Hoi dong xét xir phic tham stra 4n so tham,
khong chap nhan tinh 1.

[2.1.2].Vé yéu cau phan t6 cua bi don:

Ca nguyén va bi don déu thdng nhat gia tri hop ddng theo hoa don gia tri gia
tang s6 0000188 ngay 12/6/2013 1a 2.016.577.366 dong; tiép do, Cong ty TL
cling khang dinh trong don khéi kién Cong ty CT da thuc hién thi cong cac hang
muc cong trinh Dy 4n cau vuot tri gia2.016.577.366d va khau trir vao sé ng mua
thép da quyét toan (8.549.744.603d- 2.016.577.366d = 6.533.167.237d) nén day
la sy kién khéng phai chimg minh theo quy dinh tai Diéu 92 cua Bo luat t6 tung
dan sy. Mat khéc, cong ty CT cung cap bién ban nghiém thu khéi luong hoan
thanh cong trinh ngay 06/5/2013 c6 du dai di¢n bén cong ty TL va cong ty CT ky
Xac nhan gia tri cong trinh hoan thanh 2.016.577.366d, tru di so tién cong ty TL
tam tmg 800.000.000d, con lai s6 tién cong ty CT phan t6 yéu cau 1.216.577.366
dong 1a c¢6 can clr chép nhan.

Xét vin ban s6 324/TL ngay 13/6/2018 cua cong ty TL xac dinh s6 ng cng
ty CT la 643.943. 716 ddng nhung tai van ban s6 116/TL ngay 09/3/2020 cong ty
TL lai xac dinh s ng 1 670.399.264d kém theo cac chung ct, tai liéu tong hop
khdi lwong hoan thanh cdng trinh thé hién sb liéu don phuong, khong nhat quéan,
khéng duogc cong ty CT thira nhan nén Hoi ddng xét xir khéng chap nhan.

[2.2]. Vé an phi kinh doanh, thuong mai:

[2.2.1].An phi so thim: Do sira an so tham nén an phi duoc tinh lai;
nguyén don phai chiu an phi trén sé tién 14 khong dugc chip nhan bang
112.000.000d + 0,1% x 6.995.099.6494 = 118.995.0004d (sé tron). Nguyén don
con phai chiu tién an phi trén sé tién bi don phan t6 dwoc chap nhan bing
36.000.000d + 3% x 416.577.366d= 52.061.200d (sb tron). Téng cong nguyen
don phai chiu 171.056.2004.

Bi don phai chiu an phi trén sé tién bi budc tra nguyén don bang
36.000.000d + 3% x 416.577.366d = 52.061.200d (s6 tron) theo quy dinh tai
Dbiéu 147 cua Bo luat td tung dan sy va Diéu 26 Nghi quyét sé
326/2016/UBTVQH14, ngay 30/12/2016 cia Uy ban Thuong vu Quéc hoi.

[2.2.2].An phi phlc tham: Do stra 4n so tham nén cac bén duong sy khdng



phai chiu &n phi phc tham theo quy dinh tai diéu 148 ciia Bo luat to tung dan sy
va dieu 29 Nghi quyet s6 326/2016/UBTVQH14, ngay 30/12/2016 cua Uy ban
Thuong vu Quoc hoi.

Pé nghi cua Pai dién vién kiém sat nhan dan tinh Vinh Long la
phu hgp phap luat va phu hgp nhan dinh cua H6i dong xét xir.

Boi cac lé trén,
QUYET PINH:
Can ci khoan 2 Diéu 308 cua B luat T6 tung dan sy;

‘ Chép nhan khang cdo cuabi don Cong ty ’C(;) phan bé tong CT, stra mot
phan ban an kinh doanh, thuong mai so tham so 01/2020/KDTM-ST ngay 13
thang 10 nam 2020 cua Toa an nhan dan thi xa Binh Minh, tinh Vinh Long.

Ap dung cac Piéu 147, 148 cta Bo luat t6 tung dan sy; Diéu 157, 422 cua
Bo luat dan sy nim 2015; Piéu 319 Luat thuong mai nim 2005; Diéu 26, 29
Nghi quyét s 326/2016/UBTVQH14, ngay 30/12/2016 cua Uy ban Thudng vu
Quéc hoi quy dinh vé mac thu, mién, giam, thu, nop, quan ly va st dung an
phi, 1& phi Toa an;

Tuyén xur:

1. Chap nhan mot phan yéu cau khoi kién cua Cong ty Co phan tap doan
TL: Budc Cong ty Co6 phan bé tong CT tra Cong ty Co6 phan tap doan TL s6 tién
mua thép con ng 1.216.577.366d4 (mét t hai tram muoi SAu triéu nam tram bay
muoi bdy ngan ba tram sdu mwoi sau dong).

2. Khong chap nhan mot phan yéu cau khoi kién caa Cong ty Co phan tap
doan TL vé viéc yéu cau bidon cong ty CT tra phan tién Ii cham thanh toan bang
10.995.099.649d (Muwoi ti chin tram chin mwoi lam triéu khong tram chin muoi
chin ngan sau tram bon muroi chin dong).

3. Chap nhan yéu cau phan té caa Céng ty C6 phan bé tong CT: Buoc
Cong ty Co phan tap doan TL tra Cong ty Co6 phan bé tong CT sé tién gia tri xay
dung cac hang muc du 4n Cau vuot nlt G vong xoay Hoang Vin Thy - Truong S
— Cong Hoa (Cau vuot Lang Cha Ca) con ng 1.216.577.366d (Mot ti hai tram
muoi SAU triéu nam tram bay mwoi bay ngan ba tram sdu mieoi sau dong).

K¢ tir ngay Nguoi dugc thi hanh an ¢6 don yéu cau thi hanh an, néu
Nguoi phai thi hanh an chua thi hanh so tién trén thi phai chiu tra lai theo quy
dinh tai khoan 2 Diéu 468 cua B luat Dan sy nam 2015.

4. An phi kinh doanh, thwong mai so tham:

Buoc Nguyén don Cong ty C6 phan tap doan TL phai nop 171.056.200d
nhung duoc trir vao sb tién tam tng an phi da nop 79.897.000d theo cac bién lai
thu s6 0009814 ngay 07/8/2019; sé6 0009734 ngay 24/6/2019 va s6 0009819 ngay
13/8/ 2019 cua Chi cuc thi hanh an dan su thi xa binh Minh, con lai 91.159.200d



(Chin muoi mét triéu mét tram nam muoi chin ngan hai tram dong) cong ty Cb
phan tap doan TL phai nop tiep.

Buoc Cong ty C6 phan bé tdng CT phai nop 52.061.200d nhung dugc tru
vao sd tién tam tng &n phi da nop 24.249.000d theo bién lai thu s60009878 ngay
23/9/2019 cua Chi cuc thi hanh an dan su thi xa Binh Minh, Céng ty C6 phan bé
tong CT phai nop thém 27.812.200d (Hai mwoi bay triéu tam tram mwoi hai ngan
hai tram dong).

5.An phi kinh doanh, thuwong mai phic tham: Bi don Cong ty C6 phan Bé
tong CT khong phai chiu an phi phuc tham nén dugc hoan tra sé tién tam ng an
phi phic tham da nop 2.000.000d (Hai triéu dong) theo bién lai thu sé 0010493
ngay 19/10/2020 tai Chi cuc thi hanh an dan sy thi x& Binh Minh, tinh Vinh
Long.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan su thi nguoi dugce thi hanh an dan sy, ngudi phai chiu thi hanh an dan su
c6 quyén thoa thudn thi hanh an, duoc quyén yéu cau thi hanh an, tu nguyén thi
hanh an hodc cudng ché thi hanh an theo quy dinh tai cac diéu 6,7 va 9 Luat Thi
hanh an; thot hi¢u thi hanh an dugce thyc hién theo quy dinh tai Diéu 30 Luat Thi
hanh an.

6.Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhgn: TM. HOI PONG XET XU PHUC THAM
- Toa &n nhan dan CAp cao; THAM PHAN - CHU TQA PHIEN TOA

- Vién Kiém sat ND tinh Vinh Long;

- Toa an ND thi xa Binh Minh;

- Chi cuc thi hanh an DS thi xa Binh Minh;
- Puong su;

- Luu hd so vu an.

Pham Trwong Tho



