TAND HUYEN LUC NAM CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BAC GIANG Poc lap - Tu do - Hanh phic

Ban 4n sb: 38/2021/DS-ST
Ngay: 23-09-2021
VIV tranh chdp chia di san thira ké.

] ) _ NHAN DANH i )
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN LUC NAM

- Thanh phan Hpi dong xét xi so tham gom co.
Thdm phdn - Chui toa phién toa: Ong Nguyén Vin Huén.
Cdc Hgi tham nhén dan:
1. Ba Nguyen Thi Hoan
2. Ba b6 Thi Hoai Mo N
- Thw ky phién toa: Ong Nguyén Van Son-Thu ky Toa an nhan dan huyén
Luc Nam.
- Dai dién Vién kiém sdt nhan dan huyén Luc Nam tham gia phién toa: Ba
Ng6 Thi Thim- Kiém sat vién.
Ngay 23 thang 09 ndm 2021, tai tru s¢ Toa 4n nhan dan huyen Luc Nam xét
XU so tham cong khai vu 4n dan su thu ly 50 10/2021/TLST-DS ngay 09 thang 02
nam 2021 vé viéc: “Tranh chap chia di san thira k&”, theo Quyét dinh dua vy an
ra xét xur s6: 60/2021/QDXXST-DS ngay 02 thang 08 nim 2021, gitra cac duong
su:
Nguyén don: Chi Tran Thi T, sinh nim 1983
Dia chi: Thén C, xa thi trin X, huyén Luc Nam, tinh Bic Giang (c6 mat).
Bi don: - Ong Tir Hong M, sinh ndm 1946
- Ba Tang Thi L, sinh nam 1948
Cung dia chi: Thon N, X8 S, huyén Luc Nam, tinh Bic Giang (déu Va‘ing
mat).
Nguwoi c6 quyén lgi, nghia vu lién quan:
- Chau Tt Duy A, sinh ndm 2012
- Chau Tu Bao B, sinh nam 2015
Déu do chi Tran Thi T, sinh nim 1983 1a ngudi dai dién theo phap luat.
Cung dia chi: Thon C, xa thi tran X, huyén Luc Nam, tinh Bic Giang (c0
mat).

NOI DUNG VU AN

Tai don khoi ki€n, 161 khai tiép theo va tai phién toa, nguyen don chi Tran
Thi T trinh bay: Nam 2011 chi két hon véi anh Tir Duy P, sinh nam 1983 thon N,
xa S, huyén Luc Nam, tinh Bac Giang. Trong qua trinh chung song, nam 2014 ch1
va anh P mua dugc 10 dat sb 26, to ban do sd: QHPL, dién tich 100m2 (dat o-
ONT), khu Bii Oi, thon Vin Giang, xa S, huyen Luc Nam, tinh Bac Giang, da
dugc Uy ban nhan dén huyen Luc Nam cép gidy chung nhan quyén sir dung dat
ngay 17/09/2014, s vao s6 cap GCN: CH01800, QP so: 1353/Qb-UBND, mang
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tén ong T Duy P, sinh nam 1983, ba Tran Thi T, sinh ndm 1983; dia chi: Thon
N, xa S, huyén Luc Nam, tinh Bic Giang. Ngay 31/12/2014 anh P tai nan giao
thong chet khong de lai di chiic. Khi chét anh P khong con ng hodc pha1 thyuc hién
bat ctr nghia vu gi dbi vé6i ai. Anh P cling khong O con nudi, cha nudi, me nuoi.
Vi vy, nay chi dé nghi Toa an chia phan di san 1a % thira dat trén cua anh P theo
quy dinh cua phép luat.

Tai ban ty khai, bi don 1a ong Tur Hong M, ba Tang Thi L thong nhat trinh
bay: Ong ba 1 b me dé anh Tur Duy P. Nam 2011 anh P két hon véi chi Tran
Thi T. Nam 2014, anh P va chi T ¢6 mua duoc thu:a dat nhu chi T da trinh bay.
Cubi nam 2014 anh P qua doi do tai nan giao thong DPén khi chét anh P khong ng
ai. Nay chi T la con dau 6ng ba dé nghi chia di san thira ké 1a thira dt trén, ong
ba dé nghi Toa an giai quyet theo quy dinh cua phap luat.

Dai di¢n Viegn kiém sét phat bleu y kién:

- V& viéc tuan theo phap luét t6 tung cua Tham phan, Hoi dong xet xt, Thu
ky phién toa, nhitng nguoi tham gia t6 tung tir khi thu Iy vu an cho dén trude thoi
diém Hoi dong xét xtr nghi an chap hanh ding quy dinh cia Bo luat té tung dan
Su.

-Vé noi dung: De ngh1 Hoi dong xét xtr chap nhan toan bo yéu cau khoi kién
cua chi Tran Thi T. V& an phi: Cac duong sy phai chiu an phi theo quy dinh cua
phap luat.

NHAN PINH CUA TOA AN

Sau khi nghién cau cac tai liéu co trong hd so vu an dugc tham tra tai phién
toa, HoOi dong xét xir nhan dinh:

[1]. V& t6 tung:

[1.1]. Toa 4n di téng dat hop 1€ cac van ban t tung cho cac duong sy trong
vu an. Tai phién toa, cac bi don vang mat lan thir hai khong co ly do. Can cir vao
cac Diéu 227, Piéu 228 ciia Bo luat t6 tung dan sy, Hoi dong xét xir tiép tuc xét
XU vu an.

[1.2]. V& thAm quyén giéi quyét vu an: Quan hé tranh chép cua vu an la
“Tranh chép thira ké tai san” quy dinh tai khoan 5 Piéu 26 Bo luat td tung dan su,
thudc tham quyen giai quyét cia Toa an. Cac duong su déu cu tra tai huyén Luc
Nam, tinh Bic Giang. Cén ctr Piéu 35, Piéu 39 Bo luat t6 tung dan sy, vu an thude
tham quyén giai quyét cia Toa an nhan dan huyén Luc Nam, tinh Bic Giang.

[1.3]. Vé thoi hiéu khoi kién thira ké: Tai khoan 1 DPiéu 645 Bo luat dan sy
nam 2005 quy dinh: “Thoi hiéu khéi kién dé nguoi thiva ké yéu cau chia di san,
xac nhan quyén thira ké ciia minh hodc bdc bé quyén thira ké ciia nguoi khdc la
10 nam ké tir thoi diém mé thiva ké”. Theo khoan 1 Piéu 633 Bo luit dan sy nim
2005 thi “Thoi diém mé thira ké la thoi diém nguoi cé tai san chét”. Nhu vay,
ngdy 31/12/2014 anh Tir Duy P chét, ngay 01/02/2021 chi Tran Thi T c6 don yéu
cau Toa an chia di san la bat dong san do anh P dé lai 1a dam bao thoi hiéu.

[2]. Xét yéu cau khoi kign cua nguyen don:

[2.1]. V& ngudn gbc hinh thanh di san: Nam 2011, chi Tran Thi T két hon
voi anh Tir Duy P, Ngay 17/06/2014, chi T vaanh P trung dau gia quyen sir dung
dat d6i voi thira dat sb 26, to ban do sb: QHPL, dién tich 100mz (dat 3-ONT), khu
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Bii Oi, thon Vin Giang, xa S, huyén Luc Nam, tinh Bac Giang; va ngay
17/09/2014 da duoc Uy ban nhéan dan huyén Luc Nam cap gidy chimg nhan quyén
str dung dat, s6 vao s6 cAp GCN: CH01800, QD sd: 1353/QB -UBND. Tai khoan
1 B1eu 33 Luat hon nhan va gia dinh 2014 quy dinh: “Tai san chung cua vo chong
gom tdi san do vo, chong tao ra, thu nhap do lao dong hoat déng san xudt, kinh
doanh, hoa lgi, loi tirc phat sinh t tai san riéng va thu nhap hop phap khac trong
thoi ky hon nhdn, true truong hop quy dinh tai khoan 1 Dieu 40 cua Lugt nay tai
san ma vy chong dwoc thira ké chung hodac dwoc tang cho chung va tai san khac
ma vo' chong thoa thudn la tai san chung Quyén s dung ddt ma vo, chong co
duoc sau khi két hén la tai san chung ciia vo' chong, triv truong hop vo chong
duwoc thu’a ké riéng, tang cho riéng hodac co dugc thong qua giao dich bang tai
san riéng”. Thira dat trén dugc hinh thanh bang nguon thu nhép do lao dong trong
thoi ky hon nhan nén xac dinh day 1a tai san chung ctia vo chong chi Tran Thi T
va anh Tur Duy P. Anh P vachi T ¢6 cong strc dong gop ngag nhau, do d6 2 gia
tri tai san trén la cua chi T, %2 gla tri tai san con lai 1a cua anh P. Ngay 31/12/2014,
anh Ttr Duy P chét (do tai nan giao thong, khong dé lai di chuc, theo quy dinh tai
diém a khoan 1 Diéu 675 Bo lua dan sy nam 2005, phan di san cua anh P dugc
chia theo quy dinh cua phap luat.

[2.2]. Céan cu ket qua xem Xet, tham dinh va dinh gia tai san ngay
26/04/2021, thtra dat s6 26, to ban d6 s6: QHPL, dién tich 100m2 (dat o- ONT),
khu Bai Oi, thén Vin Glang, xa S, huyen Luc Nam, tinh Bac Glang, da duoc Uy
ban nhan dan huyen Luc Nam cap gidy chimng nhan quyén su dung dat ngay
17/09/2014, s6 vao so cap GCN: CH01800, QD sb: 1353/Qb-UBND, mang tén
ong Tu Duy P, ba Tran Thi T ¢6 gla la 750 000.000d (bay trim nam muoi tri¢u
don g). Trén dat khong c6 tai san, cay coi, hoa mau gi. Nhu vy, phan di san anh
P de lai ¢6 gia tri la 375.000. OOOd

[2.3]. V& hang thira ké: Qu4 trinh chung séng, chi Tran Thi T va anh Tur
Duy P smh dugc 02 con chung la Tir Duy A, sinh ngay 09/12/2012, Tt Bao B,
sinh ngay 19/07/2015. Tt khi anh Tt Duy P qua doi (31/ 12/2014) dén nay, bd me
dé anh P 1a 6ng Tir Hong M, ba Tang Thi L van con song. Dlem a khoan 1 Dleu
676 Bo luat dan sy nam 2005 quy dinh: “Hang thira ké thir nhdt gom Vo, chong
cha de, me dé, cha nuoi, me nudi, con dé, con nuoi cua ngu’m chét”. Khi con son
anh Tu Huy P khong ¢o cha nu6i, me nudi, con nudi nén hang thira ké thir nhat
dugc hudng di san ciia anh P gdm c6: Chi Tran Thi T, 6ng Tir Hong M, ba Tang
Thi L, chau Tur Duy A, chau Tur Bao B.

[2.4]. Theo quy dinh tai khoan 2 Piéu 676 Bo luat dan sy nam 2005
thi “nhitng I’lth’O‘l thira ké ciing hang duoc hu’ang phan di san bang nhau”. Vivay,
gia tri di san anh P de lai 12 ¥ thira dét, tri gia 375.000.000d can dugc chia déu
cho 05 ngudi la chi Tran Thi T, 6ng Tir Hong M, ba Tang Thi L, chau Tir Duy A,
chau Tu Bao B, m01 ngu:orl du:orc 75.000.0004.

[2.5]. Phan gla tri di san do anh P dé lai la ' thira dat 26, dién tich 100m2
néu chia déu cho cac dong thura ké thi qua nho, khong dam bao vigc sur dung theo
quy dinh cua phéap luat; chi Tran Thi T dang quan ly, str dung thira dit nén can cur
vao quy dinh tai khoan 1 Piéu 66 Luat hon nhén va gia dinh, giao cho chi Tran
Thi T sir dung thira dat sb 26, to ban dd sb: QHPL, dién tich 100m2 (dat 6- ONT),
khu Bai Oi, thon Van Giang, xa S, huyen Luc Nam, tinh Bac Glang, da dugc Uy
ban nhan dan huyen Luc Nam cap gidy chimg nhén quyén st dung dit ngay
17/09/2014, s6 vao sd cap GCN: CH01800, QD s6: 1353/QD-UBND 1a phu hop.
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Ngoai phan chi Tran Thi T dugc huong di san do anh P dé lai 1a 75.000.000d, chi
Tran Thi T phai trich tra cac dong thira ké khac 1a 6ng Tir Hong M, 75.000. OOOd
ba Tang Thi L 75.000.000d, chdu Tu Duy A 75.000.000d, chau T Bao B
75.000.000d (chau A, chau B do chi T dai dién theo phap luat).

[3] V& chi phi t tung: Qua trinh t6 tung, chi Tran Thi T da nop 10.000.000d
tién tam Gmg chi phi xem xét, tham dinh tai chd va dinh gla tai san. SO tién trén da
dugc chi phi hét. Chi Tran Thi T tu nguyén chiu ca so tien trén. Chi T khong yéu
cau cac dong thira ké khac phai hoan lai cho chi sd tién trén nén khong dit ra xem
Xét.

[4] Vé an phi: Chi Tran Thi T phai chiu 5% an phi dan su so tham trén gia
tri tai san chi duwgc hudng tir di san thira ké cua anh P. Ong Tir Hong M, ba Tang
ThiLla nguol cao tuodi; chau Tir Duy A, chau Tir Bao B la nguoi chua thanh nién
nén dugc mi€n toan by an ph1 dan su so tham.

[5]. Vé quyén khang cdo: Cac duong su co quyén khang céo ban an theo
quy dinh cua phéap luat.

Vi cac lé trén, )

QUYET DINH:

Can ctr vao khoan 1 Piéu 37, khoan 1 Piéu 66 Luat hon nhén va gia dinh;
khoan 1 Piéu 633, Piéu 635, khoan 1 biéu 645, Diéu 674, diém a khoan 1 Diéu
675, diém a‘khoan 1, khoan 2 Bleu 676 cua BO luat dan sy nam 2005; khoan 5
Di€u 26, Di€u 35, Diéu 39, Di€u 147, Dicu 227, Diéu 228, Diéu 271, Dicu 273
cua B lut to tung dan su; Nghi quy€t s6 326/2016/UBTVQH14 ngay 30/12/2016
cua U}"/ ban thu’(‘)‘ng vu Quoc hoéi quy dinh v€ muc thu, mién, giam, thu, ndp, quan
ly va str dung an phi va I¢ ph1 Toa an. Xu:

1 Chap nhan yéu cau khoi kién cua chi Tran Thi T yéu cau chia di san
thira ké quyén sir dung dat theo quy dinh cua phap luat.

Giao cho chi Tran Thi T st dung thira dat so 26, to ban d6 s6: QHPL, dién
tich 100m2 dat & (ONT), khu Bai Oi, thon Vin Giang, xa S, huyen Luc Nam, tinh
Bic Giang, da dugc Uy ban nhan dan huyen Luc Nam cap gidy chung nhén quyén
str dung dat ngay 17/09/2014, s6 vao sd cadp GCN: CH01800, QP so: 1353/QD-
UBND.

Chi Tran Thi T phai trich tra cho 6ng Tir Hong M 75.000.000d, ba Tang Thi L
75.000.000d; cac chau Tir Duy A 75.000.000d, Tir Bao B 75.000.000d do chi Tran Thi
T la nguoi dai dién theo phap luat.

Ké tir ngdy ngudi dugc thi hanh an ¢6 don yeu cau thi hanh an, néu ngu:orl
bi thi hanh an khong tra s tién trén, thi hang thang con phai tra sb tién 13i dbi voi
sO tién cham tra tuong Ung voi thoi gian cham tra theo quy dinh tai khoan 2 Piéu
468 cua B luat Dan sy nam 2015. ‘

Tru’émg hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Bi€u 2 Luat
Thi hanh 4n dan sy thi nguoi dugce thi hanh an dan sy, ngu:m phai thi hanh an dan
su ¢6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyen thi hanh
an hoic bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7, 7a va 9 Luat Thi
hanh an dan su; thoi hiéu thi hanh &n duoc thuc hién theo quy dlnh tai Piéu 30 Luat
Thi hanh an dan su.

2. Vé ‘an phi: Chi Tran Thi T pha1 chiu 3.750.000d tién 4n ph1 dan su so
tham. True s tién 75.00.0004d tlen tam u’ng an phi chi Tran Thi T d4 ndp, hoan tra
chi Tran Thi T 3.750.0004 tién tam Gng an phi d3 ndp theo Bién lai thu so:
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AA/2017/0005231 tai Chi cyc thi hanh 4n dan su huyén Luc Nam, tinh Bic Giang
ngay 03/02/2021.

3. Vé quyén khang cao: Bao cho du:cmg su ¢ mit biét, duoc quyén khang
cao trong han 15 ngay, ké tir ngdy tuyen an.

Puong sy vang mat duoc quyen khang cdo ban an trong han 15 ngay, ké tir
ngay nhan duoc ban an hodc ban an dugc niém yét.

Noi nhén: T.M HOI PONG XET XU SO THAM
- Buong su; Tham phan- chu toa phién toa
- VKSND cung cap;
- VKSND tinh;
- Chi chuc THADS huyén.
Nguyén Vin Huan



