TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH NGHE AN Poc 1ap - Tu do - Hanh phic

Ban 4n s: 86/2018/DS-PT
Ngay: 15 - 11 - 2018
V/v tranh chap phudng, hui.
NHAN DANH

NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH NGHE AN

- Thanh phan Hi dong xét xir phiic tham gom cd:

Thdm phan - Chii toa phién toa: Ba Lé Thi Huyén.

Cac Tham phan:

1. Ong Nguyén Pang Phon.

2. Ba Thai Thi Hong Van.

- Thuw ky phién toa: Ong Bui Vin Pong - Thu ky Toa an nhan dan tinh Nghé
An.

- Dai di¢n Vign kiém sdat nhin dan tinh Nghé An tham gia phién toa: Ba
Nguyén Thi Phuong Chung - Kiém sat vién.

Ngay 15 thdng 11 nam 2018, tai tru s6 Toa an nhan dan tinh Nghé An xét xtr
phlc tham cong khai vu an thu 1y s6: 64/2018/TLPT-DS ngay 20 thang 9 nim
2018 vé "Tranh chap phuong, hui".

Do Ban an déan su so tham s6 07/2018/DS-ST ngay 27 thang 7 nim 2018 cua
Toa an nhan dan huyén Nam Dan, tinh Ngh¢ An bi khang cdo.

Theo Quyét dinh dua vu 4n ra xét xtr phic tham s6 95/2018/QDPT-DS ngay
01 thang 11 nam 2018, gilra cac duong su:

1. Nguyén don: Ba Nguyén Thi H, sinh ndam 1959; noi cu tra: Xém M, xa K,
huyén N, tinh Ngh¢ An. C6 mat.

2. Bi don: Ba Nguyén Thi T, sinh ndam 1953; noi cu tra: Xom M, xa K, huyén
N, tinh Nghé An. C6 mat.



3. Ngueoi c6 quyén loi, nghia vu lién quan:

3.1. Ba Nguyén Thi Tuyét N, sinh ndm 1964; noi cu tri: X6m M, x4 K, huyén
N, tinh Nghé An. Véng mat.

3.2. Chi L& Thi S, sinh nam 1980; noi cu tri: Xom M, xa K, huyén N, tinh
Nghé An. Ving mat.

3.3. Ba Nguyén Thi Héng Tr, sinh nam 1950; noi cu tra: Xom M, xa K,
huyén N, tinh Nghé An. Ving mit.

3.4. Chi Tran Thi Héng L, sinh nam 1987; noi cu tra: Xom M, xa@ K, huyén N,
tinh Nghé An. Vang mat.

4. Nguoi lam chung:

4.1. Chi Nguyén Thi Ngoc H; noi cu tra: khéi 8, phuong Q, thanh phd V, tinh
Nghé An. Ving mit.

4.2. Ba Hoang Thi N; noi cu tra: khdi 5, phuong B, thanh phd V, tinh Nghé
An. Ving mit.

4.3. Ba Ha Thi Th, noi cu tra: xom M, x@ K, huyén N, tinh Nghé An. Véng
mat.

4.4. Ba Duong Thi P, xdm M, xa K, huyén N, tinh Nghé An. Véng mat.

5. Ngwoi khang cdo: Ba Nguyén Thi T, bi don.

NOI DUNG VU AN:

Trong don khdi kién dé ngay 03 thang 3 niam 2017 va trong qud trinh xét xir
so tham, nguyén don 1a ba Nguyén Thi H trinh bay: thang 11 nam 2012, ba H tham
gia mot s6 diy phuong do ba Nguyén Thi T lam cha phudng; viéc tham gia
phudng trén tinh than tu nguyén, muc dich twong tro, giup d& 1dn nhau dé phat
trién kinh té gia dinh. Phuong do ba T t6 chirc 1 phuong c6 13i, ngudi tham gia
phuong mua phuong bang hinh thirc bo phiéu kin, ai mua cao ngudi d6 bat duoc
phuong; cht phuong duoc trich 1% hoa hong dé ghi chép sb sach, thu tién phuong
tir cac thanh vién va giao tién phuong cho thanh vién mua dugc phudng. Dén ngay
12 thang 7 ndm 2013, ba T tuyén bd dimg phudng. Ba H tham gia 04 day phuong,

cu thé:



- 01 day phuong, ndp tién phudng mdi thang 03 1an, vao ngay 07, 17, 27 hang
thang; loai 500.000 ddng; c6 30 suat tham gia; ndp tién 1an dau ngay 27 thang 11
nam 2012, 1an cudi ngay 07 thang 7 ndm 2013. Ba H tham gia 02 suét, d3 nop 19
lan s6 tién 23.000.000 dong.

- 03 day phuong, ndp tién phudong mdi thang 03 1an, vao ngay 05, 15, 25 hang
thang. Day 1 loai 1.000.000 ddng, day 2 loai 500.000 dong, mdi day c6 33 sut
tham gia. Mdi day phuong ba H tham gia 02 suit va d ndp 19; ndp tién 1an dau
ngay 05 thang 01 nim 2013, 1an cudi ngay 05 thang 7 nam 2013. Ba H di nop day
1 s6 tién 38.000.000 ddng, day 2 s tién 19.000.000 déng. Day 3 loai 2.000.000
ddng, ba H tham gia 01 suét, 3 ndp 13 1an s tién 26.000.000 dong.

Ba Nguyén Thi H da nhan 02 1an phudng. Tuy nhién, sau khi trir s6 tién 13i ba
H duoc nhan tir viéc cac con phudng mua trang phuong, sé tién ba H da nhan tién
phuong; s6 tién phuong thyuc té ba H d ndp va chua dugc nhén lai tai ba Nguyén
Thi T 1a 42.073.000 dong. Ba H yéu cau ba T phai tra lai cho ba H sb tién
42.000.000 dong, khdng yéu cau tién 14i suit.

Ba Nguyén Thi H khong dong ¥ v6i yéu cau ctiia ba Nguyén Thi T vé viéc yéu
cau ba Nguyén Thi Tuyét N, chi Lé Thi S, chi Tran Thi Hong L, ba Nguyén Thi
Hong Tr, ba Nguyén Thi Kim D phai chiu trach nhiém tra tién phudng cho ba H.
Vi, theo ba H, khi tham gia phuong do ba T lam chii phuong, ba H chi ndp tién cho
ba T va nhén tién phuong tai ba T, ba H khong biét nhiing ngudi dé c6 tham gia
phudng tai ba T hay khong. Sau khi dimg phudng, ba H da co gidy chot ng tién
phuong voi ba T chtr khong chdt ng v6i ngudi nao khac.

Tai phién toa phtic thAm, ba Nguyén Thi H yéu cau ba Nguyén Thi T phai tra
lai cho ba H s6 tién phuong gbc 41.558.000 dong.

Loi khai trong qud trinh xét xir so tham, phiic tham, bi don 1& ba Nguyén Thi
T trinh bay: Ba T thong nhat nhu ¥ kién cua ba Nguyén Thi H vé thoi gian, hinh
thire choi phudng, thoi gian diung phudng, sd day phuong ba H tham gia. Tuy
nhién, qua trinh chuan bi xét xir phiic tham va tai phién tda phtic tham, ba T trinh
bay gitta ba T va ba H chua c6 gidy chét ng ndo. S6 tién thuc té ba H da nop tién
phuong cua 04 diy phuong 1a 66.723.000 ddong, trong d6 ba H d3 nhan 02 lan
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phuong ctia day phuong ngay 07, 17, 27 hang thang, loai 500.000 dong vai tong s6
tién 12 25.165.000.000 dong (khong bao goém sd tién ba H ndp cua 02 1an nhan
phuong), sb tién ba H da ndp nhung chua duoc nhan lai 1a 41.558.000 dong. Co su
chénh 1&ch s6 liéu giita 10i khai tai Toa an cap so thim va Toa an cp phuc tham 1a
do trong qué trinh tinh toan, ba T cong sai. Ly do ba T khéng tra tién phuong cho
ba H Ia vi nhimg thanh vién tham gia phudng khong ndp tién dy du tién phudng
cho ba T. Con nhimg lan cc thanh vién ndp tién phudng thi ba T di giao day du
tién phuong cho thanh vién mua dugce phuong. Nay, ba H yéu cau ba T phai tra lai
cho ba H sb tién phuong 41.558.000 dong thi ba T khong dong y. Ba T dé nghi
Toa &n dua cac thanh vién di nhan phudng nhung khong tiép tuc ndp tién phudng
vao tham gia véi tu cach 1a nguoi c6 quyén loi va nghia vu lién quan trong vu an
gém ba Nguyén Thi Tuyét N, chi Lé Thi S, ba Nguyén Thi Hong Tr, chi Tran Thj
Hoéng L, ba Nguyén Thi Kim D d¢ ¢6 trach nhiém tra no cho ba H.

Tai cdc 161 khai, nhitng nguoi c¢é quyén loi nghia vu lién quan gom ba Nguyén
Thi Tuyét N, chi Lé Thi S, ba Nguyén Thi Hong Tr, chi Tran Thi Hong L déu thira
nhdn: ho da tham gia choi phudng do ba Nguyén Thi T lam cha phuodng; thoi gian,
hinh thte choi phuong, quyén va nghia vu cua cha phuong dung nhu ba T, ba
Nguyén Thi H trinh bay. Qua4 trinh choi phuong, ba N, ba Tr, chi S, chi L truc tiép
ndp tién phuong cho ba T, nhan tién phuong ciing tir ba T, ho chi biét mot sé thanh
vién tham gia trong ddy phuong, con mot sd thanh vién khac ho khong biét. Ngoai
cac thoa thuan nhu ba T, ba H da trinh bay, cac thanh vién tham gia phuong khong
c6 thoa thuan gi thém. Nay, ba T yéu cau ba N, ba Tr, chi S, chi L phai chiju trach
nhiém tra tién phuong cho cac thanh vién tham gia phuong khéac (trong dé co ba
Nguyén Thi H) thi ba N, ba Tr, chi S, chi L khong dong ¥, ho dé nghi khi nao cé
tién ho sé& tréa truc tiép chobaT.

Ba Nguyén Thi Kim D khong c6 mit tai dia phuong nén Toa an khong thé 1ay
161 khai cua ba D duoc.

Tai cdc 107 khai, nhitng ngwoi lam chimg chi Nguyén Thi Ngoc H, ba Hoang
Thi N, ba Ha Thi Th, ba Dwong Thi P déu thira nhdn: thoi gian, hinh thic choi
phuong, quyén va nghia vu cua chi phudng dung nhu ba Nguyén Thi T, ba
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Nguyén Thi H trinh bay. Ngoai cc thoa thuan dugc ghi trong cac s6 phuong, cac
thanh vién tham gia phuong khong c6 thoa thuan gi thém.

Tai Ban 4n dan su so thdm s 07/2018/DS-ST ngay 17 thang 7 ndm 2018 cua
Toda an nhan dan huyén Nam Pan, tinh Nghé An d3 quyét dinh:

Can ¢t khoan 3 Diéu 26, diém a khoan 1 Diéu 35, diém a khoan 1 Diéu 39,
Piéu 271 va khoan 1 Diéu 273 cua Bo luat TH tung dan sy nam 2015; cac Diéu
122, 389, 401, 426 va 479 cua Bo luat Dan sy nam 2005; cac Diéu 14, 26 cua Nghi
dinh s6 144/2006/ND-CP ngay 27/11/2006 cua Chinh phii vé ho, hui, biéu,
phuong; Diéu 357, 471 cta B luat Dan sy nam 2015; diém d khoan 1 Piéu 12 cua
Nghi quyét s6 326/2016/UBTVQHI14 ngay 30/12/2016 cia Uy ban Thuong vu
Quéc hoi, quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va
1¢ phi Toa an; Piéu 26 cua Luat Thi hanh 4n dan sy nam 2008 (stta doi, b6 sung
nam 2014).

Tuyén xur:

1. Chép nhan toan by yéu cau khoi kién cua ba Nguyén Thi H, budc ba
Nguyén Thi T c6 nghia vu hoan tra cho ba Nguyén Thi H khoan tién no phuong
gbc 42.000.000 dong.

Ngoai ra ban an con tuyén vé nghia vu chiu an phi va quyén khang cdo cia
cac duong su.

Sau khi xét xir so tham, ngay 30 thang 7 ndam 2018 ba Nguyén Thi T lam don
khang cdo v&i ndi dung dé nghi Toa an xem xét lai toan bd noi dung vu an, dua
nhimg nguoi co quyén loi, nghia vu lién quan gém ba Nguyén Thi Tuyét N, chi Lé
Thi S, ba Nguyén Thi Hong Tr, chi Tran Thi Hong L, ba Pang Thi Kim D vao
tham gia t6 tung va budc ho phai tra ng tién phuong cho ba Nguyén Thi H.

Tai phién toa phac thim ba Nguyén Thi T giit nguyén ndi dung khang cdo.

Pai dién Vién kiém sat nhan dan tinh Nghé An phat biéu v kién: Trong qua
trinh giai quyét vu an Tham phan, Hoi dong xét xtr, Thu ky va duong su chap hanh
dung cac quy dinh cua phéap luat. Vé nodi dung: dé nghi Hoi ddng xét xtr phiic thim

ap dung khoan 2 Diéu 308 cua Bo luat td tung dan su, chép nhéan khéng cao cua ba



Nguyén Thi T; stra ban 4n so tham, khong chap nhan yéu cau khai kién cia ba

Nguyén Thi H.

NHAN DPINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu, chung ct ¢6 trong hd so vu &n, 101 trinh bay
cua cac duong su da dugc tham tra, két qua tranh tung va y kién cta Pai dién Vién
kiém sat nhan dan tinh Nghé An tai phién toa phuc tham. Hoi dong xét x{r nhan
dinh:

[1] V& t6 tung: Bi don ba Nguyén Thi T ndp don khang cdo trong thoi han luét
dinh va ddm bao dung cac quy dinh cta phap luat nén duoc xem xét theo trinh tu
phuc tham.

Nhitng ngudi c¢6 quyén loi, nghia vu lién quan, nhiing nguoi lam chung da
dugc Toa an triéu tap hop 1¢ tham gia phién toa nhung tat ca déu vang mat. Theo
quy dinh tai Diéu 296 ctia B luat t6 tung dan sy 2015, Toa &n van tién hanh xét xtr
vang mat nhitng nguoi c6 quyén loi, nghia vu lién quan va ngudi lam chimg.
[2] Vé noi dung: Tai phién toa phuc tham, ba Nguyén Thi H va ba Nguyén Thi T
xéac dinh tir thang 11 ndm 2012 dén thang 7 nam 2013, ba H (HC) tham gia 04 day
phuong do ba T 1a chi phudng; s tién phuong thuc té ba H da ndp 1a 66.723.000
dong, s tién ba H da nhéan 1 25.165.000.000 dong, sb tién ba H dd ndop nhung
chua dugc nhan lai 13 41.558.000 déng. Ba H yéu cau ba T phai tra lai cho ba H s
tién phudng 1a 41.558.000 dong, khong yéu cau tién 13i suat. Ba T khong dong y
tra lai tién phudng cho ba H.

Hoi dong xét xir thay: Theo 10i trinh bay cta nguyén don, bi don, nhiing
nguoi co quyén loi, nghia vy lién quan, ngudi 1lam chimg va cac thong tin phan anh
tai cac s6 phuong thi co co s& khang dinh: phudng do ba Nguyén Thi T 1am cha
phuong 14 phudng cé 13i, nguoi tham gia phudng mua phudng bang hinh thirc bo
phiéu kin, ai mua cao ngudi d6 bat duoc phudng; cha phudng duge trich 1% hoa
hdéng dé ghi chép sb sach, thu tién phuong tir cac thanh vién va giao tién phuong
cho thanh vién mua dugc phuong. Cac théa thuan do da duoc cu thé hoa trong cac

bién ban hop t6 phuong tai cac s phudng. Sau khi nhan tién phuong tir cac thanh



vién, ba T da giao tién day du cho thanh vién mua duogc phudng va khi nhén tién
ho déu phai ky nhan tién vao sb phuong ctua ba T. Viéc ba H chua dugc nhan lai )
tién phuong ma ba H di ndp 13 do mot sd thanh vién tham gia trong cac day
phudng di nhan tién phudng nhung khong ndp tiép tién phuong day du khi dén ky
m¢& phuong. Vi vay, cac day phuong do phai dung lai trude thoi han.

Nhu véy, 04 day phuong ba Nguyén Thi H tham gia khong c6 thoa thuan vé
nghia vu ctia chu phuong 12 néu dén ky mé phuong ma c6 thanh vién khong gop
phan phuong, chi phudng phai chiu trach nhiém ndp thay phan phuong d6. Giira
ba Hué va ba Nguyén Thi T ciing khong c6 gidy chét ng vé viéc ba T no tién
phuong ba H ma chi ¢6 gidy xac nhan cta ba T vé viée s tién thuc té ba H da nop
tai cac ddy phuong. Doi v6i nodi dung tai cac Phiéu ké khai thiét hai khi tham gia
choi hui tir ngay 09 thang 6 nim 2014 dén ngay 18 thang 6 nim 2014 giira ba T
voi ba Nguyén Thi Héng Tr, chi Lé Thi S, ba Nguyén Thi Tuyét N, chi Tran Thi
Hong L, ba Pang Thi Kim D tai Cong an huyén N, tinh Nghé An chi phan anh ba
Tr, chi S, ba N, chi L, ba D dang no tién phudng tai ba T va ba T dé nghij ho phai
c6 trach nhiém ndp cho ba T dé ba T tra lai cho cac thanh vién tham gia phuong.

Can ct vao khoan 4 Diéu 15, Piéu 27 Nghij dinh 144/2006/ND-CP ngay 27
thang 11 ndm 2006 quy dinh vé nghia vu ctia cht ho: "ndp thay phan ho cia thanh
vién trong truong hop c6 thoa thuan néu dén ky mo ho ma cé thanh vién khong
g6p phan ho". Do vdy, ba Nguyén Thi T khéng c6 nghia vu phai ndp thay phan
phudng cia cac thanh vién khac khong ndp tién phuong.

Tur nhitng nhan dinh trén, can cir khoan 2 Diéu 308 cua Bo luit t tung, chap
nhan khang cdo cua ba Nguyén Thi T, stra Ban an so thdm, khong chip nhan yéu
cau khoi kién ctia ba Nguyén Thi H.

[3] DBdi v6i khang céo cia ba Nguyén Thi T yéu ciu dua ba Nguyén Thi
Tuyét N, Chi Lé Thi S, chi Tran Thi Hong L, ba Nguyén Thi Hong Tr, ba Pang
Thi Kim D vao tham gia trong vu 4n dé budc nhitng nguoi ndy cé trach nhiém tra
ng cho ba Nguyén Thi H thiy ring: Yéu cdu nay cua ba T 1a ¢6 cin ct. Vi, ba Tr,
ba D, ba N, chi L, chi S la cac thanh vién tham gia cac day phuong cung véi ba H.

Ho 1a nhimg ngudi dd mua trang phudng nhiéu 1an, ba H d3 ndp tién phuong tai
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nhimg 1an ho nhan phuong nhung sau d6 ho khong nop tién day du theo thoa
thuan. Tuy nhién, ngoai ba Tr, ba D, ba N, chi L, chi S con c6 mdt s6 thanh vién
khéc cling mua trang phudng nhung sau d6 khéng ndp tién phuong day du theo
thoa thuan. Can cir vao khoan 1 Piéu 30 Nghi dinh 144/2006/ND-CP ngay 27
thang 11 nim 2006 quy dinh vé trach nhiém cua thanh vién do khong gop ho:
“Trong truong hop thanh vién khong gbp phan ho khi dén ky mé ho thi thanh vién
d6 phai thanh toan phan ho con thiéu twong Gmg voi thoi gian chua thanh toan cho
dén thoi diém két thiic ho ...”. Vi viy, cac thanh vién tham gia cac day phuong
cing ba H da nhén tién phuong cta ba H ndp nhung chua tra lai tién phudng cho
ba H thi ho phai c¢6 trach nhiém tra lai tién phudng cho ba H. Tuy nhién, tai cap so
tham va tai phién toa phuc tham, ba H khong yéu cau Toa an giai quyét budc cac
thanh vién tham gia phudng phai tra lai tién phuong cho ba H; mat khac Toa an
cap so tham chua giai quyét ndi dung ndy nén cap phiic tham khong thé xem xét.
Do d6, ba H c6 quyén khéi kién cac thanh vién tham gia phuong thanh vy kién dan
su khac theo quy dinh cua B¢ luat td tung dan sy.

[4] Vé an phi: Do Tda an cip phtic thim stra Ban 4n so thAm nén can sta an
phi so tham cho phui hop.

Ba Nguyén Thi H phai chiu 4n phi dan su so tham do yéu cau ctia ba H khong
dugc chap nhan 13 2.077.900 dong.

Khéang cao ctia ba Nguyén Thi T duoc chip nhan nén ba T khong phai chiu an
phi dan su phac tham. .

Vi cac lé trén,

QUYET PINH:

Cin cr vao khoan 1 Piéu 147, khoan 2 Diéu 148, Piéu 293, khoan 2 Diéu
308, Piéu 309 ciia B luat to tung dan sy 2015; Piéu 479 cta Bo luat dan sy nam
2005; khoan 4 Piéu 15 va Piéu 20 ciua Nghi dinh s6 144/2006/ND-CP ngay 27
thang 11 ndm 2006 ctia Chinh pha vé ho, hui, biéu, phuong; khoan 3 Diéu 26 va
khoan 2 Piéu 29 ciia Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang 12 nim



2016 cua Uy ban Thuong vu Québc hoi, quy dinh vé murc thu, mién, giam, thu, nop,
quan 1y va st dung an phi va I¢ phi Toa an.

Chap nhan khang céo ctia ba Nguyén Thi T; Stra Ban 4n déan su so thim sb
07/2018/DS-ST ngay 17 thang 7 nam 2018 cua Toa an nhan dan huyén Nam Dan,
tinh Nghé An.

Tuyén xur:

1. Khong chap nhan yéu cau khoi kién ctia nguyén don 1a ba Nguyén Thi H
vé viéc budc ba Nguyén Thi T phai tra lai cho bd H sb tién no phudng gbc
41.558.000 dong.

2. Vé 4n phi dan su so tham: Ba Nguyén Thi H phai chju 2.077.900 dong an
phi dan sy so thim nhung dugc khau trir s6 tién tam (mg 4n phi ba H da nop theo
Bién lai thu tién sb 0003358 ngay 15 thang 3 nam 2017 tai Chi cuc Thi hanh &n dan
s huyén N, tinh Nghé An. Tra lai cho ba H 22.100 dong tién tam tng an phi da nop.

3. Ban an phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- Cac duong su THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh Nghé An;

- Chi cuc THADS H. Nam Dan;

- TAND huyén Nam Pan;

- Luu HO so vu an.

Lé Thi Huyén



