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, ~ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic thdm gom co:

Thim phén - Chii toa phién toa: Ong L& Thanh Long

Cdc Tham phdn: Ong Nguyén Van Tau

Ba Huynh Thanh Duyén

- Thw ky phién toa: Qng Nguyén Tan Duy Minh - Thu ky Toa an nhan
dan cap cao tai Thanh pho H6 Chi Minh.

- Dgi di¢n Vign kiém sdt nhan déan cap cao tgi Thanh phé Ho6 Chi Minh
tham gia phién toa: Ong Pham Ba Duy - Kiém sat vién.

Ngay 30 thang 3 nam 2022, tai tru s Toa an nhan dan cap cao tai Thanh
phd Ho Chi Minh xét xir phtic tham c6ng khai vu an kinh doanh thuwong mai thy
Iy s6 43/2021/TLPT-KDTM ngay 4 thang 8 nam 2021 vé viéc: “Tranh chap vé
phan vbn gop va phan chia loi nhuan”.

Do Ban an kinh doanh thuong mai so thim sé 01/2021/KDTM-ST ngay
29 thdng 4 nam 2021 cta Toa an nhan dan tinh Vinh Long bi khang cao.

Theo Quyét dinh dua vu an ra xét xir s 261/2022/QDPT-KDTM ngay 7
thang 3 nam 2022 gitta cac duong sy:

1. Nguyén don:
1.1. Cong ty TNHH MTV Thuong mai dau khi H;
Pai dién theo phap luat: Ong Thai H — Giam déc;

Dia chi: S6 164, duong N, Khém 7, Phuong 9, thanh phd T, tinh Tra
Vinh.

1.2. Doanh nghiép tu nhan Q — Do 6ng Tran Qudc V lam cha doanh
nghiép;

Pia chi: S6 20E, duong H, Khém 3, Phuong 4, thanh phd T, tinh Tra
Vinh.

1.3. Ong Nguyén Vin D, sinh nam 1967;
Dia chi: S6 518B, duong T, phuong 1, thanh phé C, tinh Pong Thap.



Thép.

Thép.

1.4. Ba Nguyén Thi Ngoc H, sinh nim 1983;

Dia chi: S6 509, ép T, xa T, huyén L, tinh Vinh Long.

1.5. Ong Tran Thanh T, sinh nam 1973;

Pia chi: S6 9, duong T, Phudng M, thanh phé C, tinh Pong Thap.

1.6. Ong Nguyén Thanh D, sinh nim 1972;

Dia chi: S6 201, ép K, xa B, huyén C, tinh Hau Giang

1.7. BaLé Thi H1, sinh nam 1984;

Dia chi: ép I, xa P, huyén C, tinh Déng Thap.

Dia chi lién hé: S6 481, dudng 30/4, phuong 1, thanh phé C, tinh Pong

1.8. Ong Nguyén Thanh B, sinh nam 1973;

Dia chi: S6 10, duong H, ap Bi, X4 T, thanh phé M, tinh Tién Giang.

1.9. Ong Truong Hiru T2, sinh nam 1975;

Dia chi: S6 355, ap K, x4 Tan K, huyén Lap V0, tinh Pong Thap.

1.10. Ong Nguyén Vin H2, sinh niam 1974;

Dia chi: S6 10, T6 9, ép P, xa T, huyén T, tinh Vinh Long.

1.11. Ong D6 Thanh P, sinh nam 1984;

Dia chi: S6 41, duong Ba H, 4p Hoa Loi, x4 H, thanh phd C, tinh Pong

1.12. Ong Huynh Van N4, sinh nam 1962;
Pia chi: S6 452, T6 9, Khu phé 6, Phuong 9, thanh phd M, tinh Tién

Giang.

Dia chi lién hé: S6 278, duong B, khu phd 6, phuong 9, thanh phd M, tinh

Tién Giang.

1.13. Ong Nguyén Hoang V, sinh nim 1963;
Pia chi: S6 18, duong P, phudng 1, thanh phd S, tinh Dong Thap.
1.14. Ba Lé Thj Kim N2, sinh nam 1988;
Pia chi: S6 12/12, 4p T, x& T, huyén L, tinh Vinh Long.
1.15. Ba Lé Thi Cam P, sinh nam 1973;
Dia chi: S6 9, T 11, Khom 3, thi trdn T, huyén T, tinh Vinh Long.
1.16. Ong Nguyén Phu X, sinh nim 1978;
Dia chi: S6 51, Khu vuc 1, Phuong L, thanh phé N, tinh hau Giang.
1.17. Ong Lé Van B¢ S, sinh nam 1979;
Dia chi: S6 216, khom 1, phuong 1, thanh phé S, tinh Béng Thap.
1.18. Ong Nguyén Vin H3, sinh nim 1972;
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Dia chi: S6 707, ap T, x& T, huyén C, tinh Bong Thap.
1.19. Ong Nguyén Minh G, sinh nim 1986;

Dia chi: 4p H, x4 L, huyén L, tinh Dong Thap.

1.20. Ba Nguyén Thi Hong D, sinh nim 1989;

Pia chi: ép P, xa P, huyén P, tinh Hau Giang.

Dia chi lién hé: S6 EE15, duong L, Khu dan cu C, phuong H, Quan C,
thanh phd Céan Tho.

1.21. Ong Lé Loc Q, sinh nam 1977;
Pia chi: 4p N, x4 N, huyén C, tinh Hau Giang.

Dia chi lién hé: S6 367/7, T6 19A, khém T, phuong M, thanh phd L, tinh
An Giang.

1.22. Ong Nguyén Vién K, sinh nam 1980;

Pia chi: S6 61/2A, dudng M, khom 3, phuong 3, thanh phd V, tinh Vinh
Long.

1.23. Ba Dinh Thi Kim N4, sinh nam 1986;

Pia chi: S6 357, Ap L, x4 L, huyén L, tinh Pong Thap.

1.24. Ba Trinh Thi My H, sinh nam 1978;

Dja chi: S6 188/107A, phudng A, quin N, thanh phd Céan Tho.

Dia chi lién hé: S6 22/30, phuong A, Quan N, thanh phé Can Tho.

1.25. Ong Lé Vinh P, sinh nam 1981;

Dia chi lién hé: S6 1, phuong 2, thanh phd C, tinh Pong Thép.

Dai dién theo uy guyén cua cdc nguyén don: 6ng Lé Van Bé S, sinh nam
1979 (theo Giay uy quyen ngay 30/10/2020 — c6 mat);

Dia chi: S6 216, khom 1, phudng 1, thanh phd S, tinh Pong Thap.

2. Bi don: Cong ty c6 phan thuong mai dau khi C (PTC);

Dia chi: S6 64/20A — 67/6A, duong Pho Co Diéu, phuong 4, thanh phd
Vinh Long, tinh Vinh Long.

Pai dién theo phdp ludt: Ong Lé Trung Nguyén K — Giam déc cong ty.

_ Dai di¢n theo uy quyén ciia Cong ty c6 phan thwong mai dau khi C: Ong
Tran Ngoc V, sinh ndam 1982; Dia chi: S6 35 Truong Coéng Dinh, phuong 1, TP
C, tinh Pong Thap (theo Giay uy quyén so 52/UQ-DKCL ngay 04/12/2020 — co
mat).

_ Nguoi bao vé quyén va loi ich hop phdp cho Céng ty ¢6 phdn thwong mai
dau khi C:
- Luat su Nguyén D6 Thuy D, thuéc Poan Luat su Thanh phd Ha Noi (co
mat);



- Luat su To Hong D, thuéc Poan Luat su Thanh phdé HO Chi Minh (c6
mat).

3. Ngwoi c6 quyén lgi va nghia vu lién quan:
3.1 Ong B4 Puc T4, sinh nam 1973 — Chu tich Hoi dong quan tri PTC
Dia chi: Khom 4, phuong 1, thanh phé C, tinh Dong Thap.

3.2 Ong Mai Ngoc T5, sinh ndm 1975 — Thanh vién Ho6i doéng quan tri
PTC;

Dia chi: Ap A, x& M, huyén L, tinh Pong Thap.
Dia chi lién hé: Lo A, 100, phuong T, Quan 7, Thanh phé H6 Chi Minh.

Pai dién theo ity quyén cia éng Th va ong T5: Anh Mai Ngoc M1, sinh
nam 1990. Dia chi: Xa L A, huyén L, tinh Pong Thép (theo Gidy uy quyén ngay
05/12/2020 — c6 mat).

3.3 Ong Lé Trung Nguyén K, sinh nim 1975 — Thanh vién HPQT kiém
Giam doc PTC;

Dia chi: S6 313, Qudc 16 1A, phuong L, Quan C, Thanh phé Can Tho.

Pia chi lién hé: S6 2, phuong Th, Quan N, Thanh phd Can Tho.

3.4 Cong ty c6 phan Thuong mai D (Petimex);

Pia chi: S6 140 Qudc 16 30, phuong My Pha, thanh phd C, tinh Pong
Thép.

Pai dién theo phap luat: Ong Lé Thanh M — Tong Giam ddc.

Dia chi: S6 140 Qudc 16 30, phudng M, thanh phd C, tinh Pong Thap.

Pai dién theo 1y quyén ciia Cong ty c¢é phan Thirong mai D (Petimex):

- Anh Lé Hru N, sinh ném 1996; Dia chi: Thon T, xa Q‘, huyén Q, tinh
Quang Nam. Dia chi lién lac: S6 99, phuong D, quan 1, TP. H6 Chi Minh (c6
mat).

- Anh Mai Ngoc M1, sinh nim 1990; Dia chi: xa L, huyén L, tinh Ddng
Thap (c6 mat).

Ngueoi bdo vé quyén va loi ich hop phap cho Cong ty co phén Thuong mai
D (Petimex): Luat sw Nguyén Ptrc C — Poan Luat su Thanh pho H6 Chi Minh
(c6 mat).

4. Ngwoi khdng cdo: Cong ty c6 phan thuong mai D.
NOI DUNG VU AN:

Pai dién theo 1y quyén ciia cdc nguyén don —0ng Lé Van Bé S trinh bay:
Theo noi dung don khai kién (sura 601 bd sung) ngay 30/10/2020 phia nguyén
don yéu cau Toa an xem xét giai quyét nhimg van dé sau:



1. Yéu cau toa an budc Cong ty cd phan thuong mai dau khi C (sau day
goi tit 1a PTC) thay d6i noi dung ding ky doanh nghi¢p tang von diéu 1é tur
45.000.000.000d6ng 1én 58.285.950.000d0ng.

2. Giao cho 6ng Lé Van B¢ S thyc hién thu tyc dang ky thay d6i noi dung
dang ky doanh nghi¢p cho PTC dé tang von dicu 1¢ thanh 58.285.950.000 dong.

3. Yéu cau PTC phat hanh va trao c6 phiéu cho nhitng ngudi khoi kién
hodc cap nhat thong tin vao S6 dang ky c6 dong cia PTC véi cac thong tin sau:

S6 co phan | S6 c6 phan mua Téne sb cb
. dang dugc ghi | thém da thanh one S
Ma A g X o aA . | phan da thuc
nhan tai so todn va dé nghi | x .
2 o s 1s A < . 2 N té thanh toan
co Tén nguoi khaéi kién dang ky co ghi nhén vao A
A P .z | cho PTC can
A dong PTC S6 dang ky co .
dong - n o £ du:(yc ghl
hoac dugc dong hodc cap n
L2 1A Y nhan
cap coO phicu cd phicu
Az | 0N ty TNHH MTV TM [ 434 650 258.390 689.040
dau khi H
A4 | DNTNQ 317.934 190.760 508.694
A9 | Nguyén Vian D 619.891 371.935 991.826
A10 | Nguyén Thi Ngoc H 125.650 66.240 191.890
A87 | Tran Thanh Trung 625 375 1.000
A40 | Nguyén Thanh D 6.250 3.750 10.000
A69 | Lé Thi H1 1.250 750 2.000
A85 | Nguyén Thanh D 250 150 400
A86 | Truong Hiru T2 625 375 1.000
A88 | Nguyén Vin H2 625 375 1.000
A92 | Db Thanh P 625 375 1.000
A64 | Huynh Van N4 2.500 1.500 4.000
A67 | Nguyén Hoang V 1.875 1.152 3.000
A84 | Lé Thi Kim N2 250 150 400
A27 | L& Thi Cam P 30.475 18.285 48.760
A93 | Nguyén Phu X 2.200 1.320 3.520




A30 |LéeVanB¢éS 107.275 62.865 170.140
A12 | Nguyén Vin H3 5.000 3.000 8.000
A20 | Nguyén Minh G 3.750 2.250 6.000
A95 | Nguyén Thi Hong Dung 1.250 750 2.000
A62 | LéLocQ 1.800 1.080 2.880
A97 | Nguyén Vién K 38.175 22.905 61.080
A28 | binh Thi Kim N4 21.250 12.750 34.000
A96 | Trinh Thi My H 415.250 249.150 664.400
A80 |LéVinhP 99.150 57.990 157.140

4. Yéu cau PTC boi thuong thiét hai cho cac nguyén don d6i voi cé tac
nam 2019 chua duoc chia do chua xac dinh duogc ty 1€ so hiru, sd luong cb phan
vi chura hoan tt thu tuc ting von diéu 18 cu thé timg thanh vién véi mic ¢6 tirc
1a 7% nhu sau:

cong ty TNHH MTV TMDK H sb tién 482.328.000dong, DNTN Q sd
tién 356.086.080 dong, Nguyén Vin D sb tién 694.277.920dong, Nguyén Thi
Ngoc H sb tién 134.323.000d0ng, Tran Thanh Trung sb tién 700.000dong,
Nguyén Thanh D sb tién 7.000.000ddng, Lé Thi H1 sd tién 1.400.000d0ng,
Nguyén Thanh D s tién 280.000d0ng, Truong Hitu T2 s tién 700.000dong,
Nguyén Vén H2 s tién 700. OOOdong, P Thanh P s6 tlen 700. OOOdong, Huynh
Vin N4 sb tlen 2.800. 000ddng, Nguyén Hoang V sO tlen 2.100. OOOdong, Lé
Thi Kim N2 sb tién 280. OOOdong, Lé Thi CAm P sb tién 34.132. OOOdong,
Nguyén Phu X sb tién 2.464.000d6ng, Lé Vin Bé S sb tién 119.098.000d0ng,
Nguyén Vin H3 sb tién 5.600.000d6ng, Nguyén Minh G s6 tién 4.200.000d0ng,
Nguyén Thi Hong Dung sé tién 1.400.000d6ng, Lé Loc Q sb tién
2.016.000d6ng, Nguyén Vién K sb tién 42.756.000d6ng, Pinh Thi Kim N4, s6
tién 23.800.000d6ng, Trinh Thi My H, s6 tién 465.080.000d6ng, va Lé Vinh P
s6 tién 109.998.000ddng.

5. Truong hgp PTC chua hoan tat viéc thanh todn co tirc nim 2019 cho
nhirng ngudi khai kién thi phai chiu 1ai do cham thyc hién nghia vy thanh toan
v6i mirc 131 suat 10%/nam tinh tir ngdy ban an, quyét dinh ctia Toa an c6 hiéu
luc phap luat dén ngay thyuc té hoan tat nghia vu thanh toan, tinh trén s tién
cham thanh toan.

6. Néu PTC tiép tuc chua hoan tit viéc ting vén gy anh huong dén quyén
nhan c6 tirc ctia cac nguyén don thi PTC phai thanh toan c6 tirc ndm 2020 va cac
nam sau do cho dén thoi diém hoan tat thu tuc tang von diéu 18 va chia cb tic
cho céac c6 dong cho cac nguyén don, mirc chia co tirc duoc ap dung theo muc




7% tuong ty nhu nam 2019 hodc mirc chia cd tic gﬁn nhét dugc Pai hoi déng cd
dong thong qua vao thoi di€ém chia.

Trong qua trinh gidi quyét vu dn va tai Van ban trinh bay y kién ngay
05/01/2021 (buit luc s6 731 — 736, 751 - 759) dai dién theo 1y quyén cua bi don
—ong T, ran Ngoc V trinh bay: Bi don théng nhét yéu cau cuia nguyén don Ve
tang von diéu 1¢ vi yéu cau nay la chinh dang, day nhanh tién trinh phat trién
chung cua PTC va trude d6 PTC da thuce hién ding va da hoan tat quy trinh
phap luét quy dinh vé tang von diéu 1¢. Tuy nhién, dé nghi Toa an khong chip
nhan yéu cau boi thudong thiét hai ctia cd dong dbi véi PTC do day la trach
nhiém cé& nhan cac dai dién ctua Petimex 1a 6ng Thu va 6ng Tién da khong thuc
hién dung chuc trach 1a thanh vién va chu tich héi déng quén tri cua PTC.

Tai don yéu cau déc ldp ngay 10/12/2020 nguoi c¢é quyén loi, nghia vu
lién quan 6ng Lé Trung Nguyén K trinh bay:

Ngay 04/09/2019, Pai hoi dong co ~dong bat thudng nam 2019 (PHDCD)

ctia PTC da thong qua phuong an ting von diéu 1¢ tir 45 ty dong 1én 72 ty dong

voi ty 1€ tdn thanh 100% nhu ndi dung Pon khéi kién ciia Nguyén don da trinh
bay.

‘ Ong Khéi di diang ky mua va hoan tit viéc thanh toan mua 33.855 c6
phan vao ngay 31/12/2019.

PTC c6 nghia vu phat hanh va trao c6 phiéu cho ong Khoi hodc cap nhat
thong tin vao S6 ding ky c6 dong d€ xac nhan quyén sé hiru c6 phan doi véi so
cO phan 6ng Khoi da dang ky mua va thanh toan cho PTC. Cu thé:

Theo quy dinh tai khodn 5, Diéu 124 vé “Chao ban ¢6 phan cho ¢o dong
hién hﬁgu”, Luat Doanh nghiép ndm 2014, nhu:vsau: “Sau khi co phan dwoc thanh
toan ddy du, cong ty phai phat hanh va trao cé phiéu cho nguwoi mua.”

Ngoai ra, theo khoan 4, Diéu 122 vé “Chao béan cb phﬁn”, Luat Doanh
nghiép nam 2014: “Cong ty thuc hi¢n dang ky thay doi von diéu 1é trong thoi
han 10 ngay, ké tir ngay hoan thanh dot ban co 5 phan”. Day vua la nghia vy voi
Co quan Nha nuoc co thAm quyén, vira dam béao gia tri cua sd c6 phan duogc ghi
nhan tai S6 dang ky c¢6 dong phu hop véi diéu 18 caa Cong ty.

Tir cac van dé trén, cho thay PTC c6 nghia vu phai trao cd phleu hodc cap
nhat thong tin vao S6 dang ky c6 dong dé xac nhan quyen s& hitu ¢6 phan ong
Khoi dd mua thém va da thanh toan day du cho PTC. Pong thoi, PTC phai thong
bao thay d6i ndi dung diang ky doanh nghiép dé dleu chinh tang mirc vén diéu 1é
ctia Cong ty twong tng vai sd ¢d phan da duoc cd dong thanh toan.

Tuy nhién, dén nay 0ng Khoi van chua nhan dugc ¢ phléu hoac duoc cap
nhat thong tin vao S6 dang ky c6 dong dé xac nhan quyén s& hitu c6 phan doéi
v&i s0 ¢ phan 6ng Khdi da thanh toan cho PTC.

Ong Khoi da nhiéu 1an yéu cau PTC phai thuc hién tha tuc tang von diéu
1€ va phat hanh c6 phiéu hodc cung cap ban sao S6 dang ky c6 dong da duoc cap
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nhat thong tin vé s ¢6 phan 6ng Khéi mua thém nhung dén nay PTC van chua
thuc hién.

Du da thanh todn déy du tién cho PTC nhung 0ng Khoi khong dugc ghi
nhan quyén sé hitu co phan dan dén viéc khong the thuc hién céc quyén cta chu
so hiru nhu khong thé chuyen nhuong, cam 6 86 ¢6 phan nay. Ngoai ra, tai cudce
hop PHDPCP thuong nién nam 2020, ¢6 dong ciia PTC khong dugc chia co tic
vi 1y do chua xac dinh xong ty 1é s¢ hitu ¢6 phan. Piéu nay giy ra thiét hai cho
cac c¢b dong ciia PTC néi chung va 6ng Khéi noi riéng.

Do d6, 6ng Khoi ¢ yéu cau doc 1ap dé nghi xem xét giai quyét nhu sau:

1. Pé nghi Toa an budc PTC phai trao cd phiéu hodc cép nhat thong tin
vao SO dang ky c6 dong vé quyén s hiru c6 phan doi véi so c6 phan 6ng Khoi
mua thém nhung dén nay PTC van chua thuc hién. Cu thé:

- S6 ¢o phér} ciia 6ng Khdi dang duoc ghi nhan tai s6 ding ky c6 dong
PTC: 35.550 c6 phan.

- 86 ¢0 phan 6ng Khoi mua thém da thanh toan va dé nghi ghi nhan vao
S6 dang ky c¢6 dong: 33.855 ¢6 phan.

- Tong so co phan 6ng Khoi da thuc té thanh toan cho PTC can dugc ghi
nhan: 69.405 c6 phan.

2. Tai Pon khai kién, cac Nguyén don dé nghi Toa an budc PTC thue
hién thu tuc ding ky thay d6i ndi dung ding ky doanh nghiép nham tang von
diéu 16 tir 45.000.000.000 ddng 1én 58.285.950.000 dong 1a chwa tinh s6 cd phan
ong Khoi da dang ky mua va thanh toan cho PTC. Do do, sau khi tinh thém so
cd phan dng Khoi da diang ky mua va thanh toan cho PTC, 6ng Khdi yéu cau
Toa an budc PTC thuc hién thu tuc dang ky thay doi ndi dung dang ky doanh
nghiép nham tang von diéu 1& tir 45.000.000.000 dong 1én 58.624.500.000 dong.

3. Yéu cau PTC bdi thuong thiét hai cho ong Khoi bai viéc PTC khong
thuc hién ding nghia vu cia minh da gay thiét hai cho 6ng Khoi. Cu thé, ¢d tic
nam 2019 da khong duoc chia véi Iy do khong xac dinh dugc ty 1€ s& hitu, s6
luong c6 phan vi chua hoan tat thu tuc ting von diéu 1€ du 6ng Khoi da thanh
toan day du. Piéu nay anh huong nghiém trong dén quyen loi hop phép cua 6ng
Khéi. PTC phai bdi thuong cho 6ng Khoi toan bd s6 cb tirc nam 2019 dang 1€
duogc chia voi muc ¢o tirc ong Khoi co thé duge nhan ciia nam 2019 1a 7% (theo
To trinh s6 01/HDQT-DHCP2020 vé viéc phdn phoi loi nhudn, chi c6 tirc ndm
2019; Ké hoach phan phéi loi nhudn, chi ¢é tiec nam 2020 va miee chi thi lao
cho Hpi dong Quan tri nam 2020).

Theo do, 6ng Khoi de nghi PTC boi thuong thiét hai cho ong Khoi voi
mirc bdi thudng bang véi tién ¢ tire du kién c6 thé duoc chia cia ndm 2019 nhu
sau.

- Iéng s6 ¢O phan di thyc té thanh toan cho PTC can duoc ghi nhén:
69.405 ¢0 phan;



- Tong gia tri ménh gia cua sO ¢6 phan di thyc té thanh toan cho PTC:
694.050.000 dong;

- Tién cd tire dy kién c6 thé dwoc chia ctia ndm 2019 (7%): 48.583.500
dong.

Truong hop PTC chua hoan tit viéc thanh toan C6 tirc ndm 2019 cho 6ng
Khoi thi phai chiu 1ai do cham thuc hién nghia vu thanh toan theo quy dinh cua
phap luat tinh tur ngay Ban an ¢6 hiéu luc phap luat chap nhan yéu cau doc lap
ciia Ong Khoi dén ngay thuc té hoan tit nghia vu thanh toan trén sb tién chim
thanh toan.

Neu PTC tiép tuc chua hoan tit viéc ting von, giy anh huong dén quyén
nhan co tirc ctia 6ng Khoi, thi PTC phai thanh toan cho ong Khoi cO tire cua nam
2020 va cac nam sau do, cho t6i thoi diém hoan tat thi tuc ting von va chia cd
tirc cho ¢6 dong. Mirc chia co tirc duoc 4p dung theo muc 7% tuong ty nhu nim
2019 hodc mirc chia co tirc gan nhéat duoc Pai hoi dong co dong thong qua vao
thoi diém chia.

- Tai don yéu cdau doc lap ngay 16/12/2020 duoc b6 sung ngay
05/01/2021, Dai di¢n theo uy quyén cua nguoi co quyén loi, nghia vu lién quan

Céng ty C6 phan thuwong mai D (sau ddy goi tat la Petimex) - ong Lé Hitu N
trinh bay:

D6i v6i yéu cau khai kién cia cac dong nguyén don va yéu cau doc lap
cua Ong L€ Trung Nguyén K, Petimex hoan toan khong dong v vi khong dung
v6i su that khach quan va ban chét cua su viéc, cu thé:

Can ctr theo Nghi quyét dai hoi dong c6 dong bat thuong nam 2019 sb
07/NQ-DHDCD ngay 04/9/2019 da thong qua phuong an ting von diéu 1é tir 45
ty 18n 72 ty. Tuy nhién, trong qué trinh thuc hién chao ban c6 phan cho c6 dong
hién hitu, PTC da vi pham nghiém trong quy dinh tai diém a khoan 2 Diéu 23
cua Diéu 1é Cong ty c6 hiéu luc ngay 26 thang 4 nam 2018 va diém a khoan 2
Piéu 124 Luat Doanh nghiép 2014 quy dinh: “Coéng ty phdi thong bao bang vdin
béan dén cac cé dong theo phuong thirC bao dam dén dwoc dia chi thuong tri
hodc dia chi lién lac cua ho trong sé dang ky co dong cham nhat 15 ngay trudc
ngay ket thic thoi han dang ky mua co phan”. Dleu nay da tudc di quyén dugc
mua c6 phan hoic chuyén quyén wu tién mua c6 phan cia Petimex.

Noi dung khai kién cho ring c6 dong di dang ky mua va hoan tat viéc
thanh toan c6 phan vao ngay 31/12/2019 la khong dang, vi:

- Sau khi hét han ding ky mua va chuyén nhuong quyén mua cd phiéu cia
¢ dong hién hiru dbi v6i s6 ¢d phan chua ban 1a 1.337.550 thi Hoi dong quan tri
PTC khong thyc hién viéc chio ban s6 co phan con lai cho ¢6 dong cong ty hoidc
ngudi khac theo khoan 3 Diéu 124 Luat Doanh nghiép 2014.

- Tai Pai hoi dong CO dong thuong nién 2020 to chic vao ngly
25/6/2020. Cac co dong (1a cac dong nguyén don va 6ng Lé Trung Nguyén K —



nguoi co quyen loi va nghia vu lién quan trong vu an) va Cong ty Petimex déu
can cu trén von diéu 16 PTC la 45 ty dong Céc cb dong cua Cong ty PTC déu
biéu quyet dua trén von diéu 1é 45 ty dong va khong ai y kién, thic mic vé viéc
tang von diéu 1é vao thang 09 nam 2019 nhu ndi dung khoi kién.

- Tinh dén thoi diém hién tai chua c6 bat ky van ban nao cia PTC xac
nhan vé viéc hoan tat thanh toan c6 phan.

Céc nguyén don cho rang Hoi ddng quan tri PTC di tiép tuc chao ban sb
cd phan duogc quyén chao ban con lai cho cd dong cua Cong ty hodc ngudi khac,
la sai su that. vi tinh dén thoi diém hién tai khong cé bat ky vin ban ndo cua
PTC xac nhan viéc nay.

Yéu cau chia cb tic cho ¢o dong cua cac dong nguyén don trong don khoi
Kién va yéu cau doc lap cua ong Khoi la khong co co so, khong diing sy that.

Can ctr theo Bién ban cudc hop Dai hoi dong c6 dong thuong nién nam
2020 s6 01/2020/BB-PHCD ngay 29/06/2020 ciia PTC, ¢6 51% tong s6 co dong
bleu quyét tan thanh phuong an khong chia c¢6 tic nim 2019 nén Pai hoi dong
c6 dong thudng nién 2019 da thong qua phuong an khong chia cd tirc nim 2019.

Vé yéu cau cua nguyén don dé nghi giao cho 6ng Lé Vian Bé S thyc hién
thu tuc dang ky thay d6i noi dung dang ky doanh nghiép cho Cong ty PTC dé
tang von diéu I& 1én 58.285.950.000 dong hoan toan khong ¢ co s& nhu noi
dung da néu trén. Ong Lé Van Bé S khong thé dai dién cho Cong ty PTC thuc
hién thu tuc dang ky, thay d6i noi dung ding ky doanh nghiép voi nhiing sai
pham trong thi tuc chao ban ¢é phan cho c6 dong hién hitu caa chinh PTC.

Tir nhitng can cr trén, Petimex dé nghi Toa an khong chap nhan yéu cau
khaéi kién cua céac dong nguyen don va yéu cau doc lap cua 6ng Khoi. DPong thoi,
chap thuan yéu cau doc 1ap cua Petimex, huy viéc phat hanh co phleu chao ban
co phan cho c6 dong hién hiru dé tang von diéu 18 theo Thong bao sé 128/DKCL
ngay 05/9/2019 va thdong bao 129/TB-DKCL ngay 06/9/2019 cua PTC.

Lién quan dén yéu cau doc 1ap cia Petimex va y kién ctia bi don khong
dong y boi thuong néu trén, nguyén don xéac dinh:

Thir nhat: Viéc bi don khong dong ¥ bdi thuong cho nguyén don 1a khong
dung quy dinh tai khoan 5 diéu 124 ctia Luat doanh nghiép nim 2014 vi trach
nhiém trudc hét thuoc vé PTC; truong hop PTC cho rang ca nhan thanh vién hoi
dong quan tri (6ng Thu, ong Tién) khong thyc hi¢n dang nhiém vu dan dén PTC
vi pham nghia vu ddi véi c6 dong thi PTC c6 quyén yéu cau cac ca nhan nay bdi
thuong cho PTC.

Thi hai: Thong bao sé 128/DKCL ngay 05/9/2019 va thong bao 129/TB-
DKCL ngay 06/9/2019 cua PTC da dugc ban hanh theo dung quy dinh phap luat
va Diéu I¢ PTC, vi vay, khong c6 co s¢ dé€ huy theo y€u cau cua Petimex; boi vi:

Ngay 04/9/2019, Pai hoi dong cd dong bét thuong nam 2019 (“PHPCP”)
ctia PTC di thong qua phuong an ting von diéu 18 vai ty 18 tan thanh 1a 100%.
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Theo quy dinh tai khoan 2, Piéu 124 vé “Chéao ban c6 phan cho c6 dong
hién hiru”, Luat Doanh nghiép nim 2014 thi: “Céng ty phdi théng bdo bang van
ban dén cdc cé dong theo phwong thirc bao dam dén dwoc dia chi thu’o’ng tru
hodc dia chi lién lac ciia ho trong s6 ding ky co dong chdm nhat 15 ngay trude
ngay két thic thoi han ding ky mua c6 phan.” Theo d6, Thong bao so
128/DKCL dugc ban hanh ngay 05/9/2019, tirc duwoc ban hanh va giri cac cd
déng trude ngay chinh thie két thuc thoi han dang ky 1a 20 ngay. Pidu nay 1a
hoan toan phu hop véi quy dinh tai DPiéu 124 vé “Chao ban c6 phan cho cb dong
hién hiru”, Luat Doanh nghi€p nam 2014. Bén canh do, ngay tai cudc hop
DHDCD, toan bg lich trinh thuc hién viéc chao ban, dang ky mua cd phﬁn cling
d3 duoc néu cong khai, rd rang tai Phuong an ting von do PHDPCP thong qua
nén tat ca cac cd déng cua PTC, bao gdbm Nguyén don va Petimex déu biét rd
cac thoi han nay.

Nhu vay, cac thong bao trén duoc PTC ban hanh phu hop véi Nghi quyét
ctia Pai hoi dong c6 dong PTC, dong thoi cling phu hop véi quy dinh cia Diéu
1¢ PTC va quy dinh phap luat. Do d6, cac Thong bao nay c6 gi tri thi hanh d6i
v6i cac cd dong. Mat khéac, ban than cac Nguyén don dd hoan toan thira nhan
gia tri phap 1y ciia Thong béo. Bén canh do, cac c6 dong cua PTC, bao gdbm céc
Nguyén don, ciing chua timg c6 bat ky ¥ kién hay dé nghi vé viéc Petimex sé& dai
dién nhitng ngudi nhan Thong bao chdi bo hiéu luc ciia Thong bao. Do do, yéu
cau doc lap cua Petimex 1a khong c6 co sé phap 1y, khong dai dién cho quyén
loi chung cua cac c6 dong PTC.

Yéu cau doc 1ap cua Petimex ciing khong thudc cac truong hop cd dong
dugc quyén khoi kién theo quy dinh tai khoan 2, Piéu 111, Piéu 161 Luat
Doanh nghiép nim 2014. Céac thong bao trén déu dugc ban hanh can cr theo
phuong an ting von diéu 18 tir 45 ty dong 1én 72 ty dong da duoc PHPCP PTC
thong qua theo Nghi quyét s6 07/NQ-DPHDPCD ngay 04/9/2019 véi ty 1& tan
thanh 100% va dugc Giam déc PTC ban hanh cin ct theo Nghi quyét sb
07/NQ-PHDCP ngay 04/9/2019 ctia PHPCPD va Quyét dinh sé 01/QD-HPQT-
DKCL cua HbQT PTC.

Ngoai ra, Nghi quyet so 07/NQ-BHDCD ngay 04/9/2019 cua DPHDCD
cling da dugc 100% tong sO ¢o phan c6 quyén biéu quyét thong qua nén ciing
khong c6 co sd dé yéu cau tuyén hity theo quy dinh tai Piéu 147 Luat Doanh
nghiép nam 2014.

Vi viy, cin cir theo cic co s& néu trén, Nghi quyét sé 07/NQ-BHDPCD
ngay 04/9/2019 cia PHPCD PTC hoan toan dam bao dugc gia tri phap 1y dé thi
hanh, va cling khong c6 bt ky co sd ndo dé yéu cau hay cac quyét dinh, thong
béo, hoat dong trién khai Nghi quyét nay.

- Dai dién theo iy quyén cia éng P6 Pirc T4 va 6ng Mai Ngoc TS5 — dng
Mai Ngoc M1 trinh bay:

Can ctr theo Nghi quyét dai hoi dong c6 dong bat thuong nam 2019 §6
07/NQ-DHDCD ngay 04/9/2019 cua PTC da thong qua phuong an ting von
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diéu 16 tur 45 ty lén 72 ty, khong c6 bét ky phuong &n nao vé viéc ting von diéu
1€ tir 45 ty dong 1én 58.285.950.000 dong.

Thuc hién Nghi quyét Pai hoi dong cd dong bat thuong nam 2019 cua
PTC thi vao ngay 05 thang 9 nam 2019, Hoéi dong quan tri Cong ty PTC ban
hanh Nghi quyét 01/QD-HPQT-DKCL. Theo d6, Hoi dong quan tri giao cho
Giam ddc Cong ty va cac phong ban, c4 nhan ¢o lién quan chiu trach nhiém tién
hanh céc thii tuc chio ban theo 19 trinh Pai hoi c6 dong da thong qua va dang ky
kinh doanh theo quy dinh cua phap luét.

Trong sudt qua trinh tur khi ban hanh Nghi quyet 01/Qb-HbQT-DKCL
ngay 05/9/2019 dén ngay 19/8/2020 (theo Vin ban dé nghi tra 16i ctia cac cb
dong PTC) thi 6ng Thu — véi tu cach Chu tich Hoi dong quan tri PTC khong
nhan duoc bat ky bao cdo hay van ban nao tir Giam ddc — nguoi dai dién phap
luat cia PTC, ciing nhu thic mac, khiéu nai cta cac ¢ dong PTC.

Tai Dai hoi dong Co dong thuong nién nam 2020 t6 chirc ngay 29/6/2020
cua PTC thi viéc biéu quyét cac van de cta ndi dung cudc hop van trén co so
von diéu 1¢ 1a 45 ty. Khong co bat ky co dong nao néu y kién hoic phan anh viéc
tang von diéu 1é nhu ndi dung don khéi kién néu.

Do do, viéc cac dong nguyén don va 6ng Khoi yéu cau thuc hién thu tuc
dang ky tang von di€u 1€ 1a hoan toan khong c6 can ctr.

Ngay 19 thang 8 nam 2020, Hoi d6ng quan tri PTC nhan dugc Vian ban dé
nghi tra 16i ctia mot s6 co dong PTC. Ngay 30 thang 9 nam 2020, Hoi dong quan
tri PTC nhan duoc khiéu nai cua Petimex. Trong do, Petimex cho rang trong qua
trinh thue hién chao ban cho ¢6 dong hién hitu, Céng ty PTC d4 vi pham nghiém
trong quy dinh tai diém a khoan 2 Piéu 23 cta Piéu 1¢ Cong ty c6 hiéu luc ngay
26 thang 4 nam 2018 va diém a khoan 2 Diéu 124 Luat Doanh nghiép 2014 quy
dinh: “Cong ty phai thong bao bang van ban dén cdc ¢6 déng theo phwong thire
bao dam dén dwoc dia chi thuong tri hodc dia chi lién lac ciia ho trong sé dang
ky c6 dong chdm nhdt 15 ngay trudc ngay ket thuc thoi han dang ky mua co
phan”. Didu ndy d3 tudc di quyén dugc mua cd phan hodc chuyén quyén uu tién
mua c6 phan ctia Petimex.

Hoi déng quan tri chua nhan dugc béo céo tir Giam déc PTC vé két qua
cua viéc phét hanh thém c6 phan dé ting von diéu 1é theo Nghi quyét ciia Pai
hoi dong co dong bat thuong nam 2019. Nhung theo ndi dung don kién thi dén
ngdy 26/9/2019 (thdi han cudi clng thanh toan tién mua cd phan theo Théng
bao s6 128/DKCL ngay 5/9/2019 cua Giam ddc PTC) thi chi c6 mot vai co
dong ndp du tién va ciing khong c6 viéc chao ban sé co phan con lai.

Nhan thay, vu viéc c6 tinh chat phic tap nén 6ng Thu va ong Tién yéu cau
6ng Khdi — Giam doc PTC bao céo vu viée va triéu tap hop Hoi dong quan trj dé
xem xét cac van dé ma Co dong néu ra nhung chua nhén dugc bao cao tir Gidm
ddc PTC. Viéc hop Hoi déng quan tri cling khong thé tién hanh duogc do Véng
thanh phan tham gia.

12



Sau khi Dai hoi déng C6 dong thuong nién nim 2020 to chirc xong (vao
ngay 29/6/2020), Giam déc PTC c6 van ban dé nghi Chu tich HDQT tri¢u tap
cudc hop HDQT PTC xem xét giai quyet dé nghi mua c6 phan cta Nhom co
dong trén theo quy dinh phap luat. Vé viéc nay Hoi ddéng quan tri ciing da triéu
tap hop nhiéu 1an nhung ciing khong thé tién hanh duoc do cac cudc hop khong
c6 du s6 thanh vién can thiét dé tién hanh cudc hop.

Theo noi dung don khoi kién thi cho rang ngay 22/6/2020, Giam ddc
PTC c6 nop hd so ding ky thay d6i noi dung kinh doanh. Viéc nay Chu tich
HPQT PTC khong hé biét va ciing khong nhan bat ky béo cdo/vin ban nao tir
Giam doc PTC.

Mat khac, tai Dai hoi co dong thuong nién ndm 2020 td chic ngay
29/6/2020 thi khong c6 bat ky y kien nao li€n quan dén viéc néu trén cling nhu
viéc khong co khiéu nai vé von Dicu 1€ la 45 ty.

Vé yéu cau chia co tic va boi thuong thiét hai cho ¢ dong cua cac dong
nguyén don trong don khoi Kién va yéu cau doc lap cua 6ng Lé Trung Nguyén K
la khong c6 co sd, khong dung su that.

Can ctr theo Bién ban cudc hop Dai hoi déng c6 dong thudng nién nam
2020 s6 01/2020/BB-PHCD ngay 29/06/2020 ciia Cdng ty PTC, ¢6 51% tong so
Co dong biéu quyet tan thanh phuong 4n khong chia ¢ tirc nim 2019 (51% 1a s6
¢ phan cua cac co déng cua Cong ty PTC — chinh la cac dong nguyen don va
6ng L& Trung Nguyén K), trong khi d6 49% c6 phan biéu quyét dong y chia co
tirc nam 2019 (49% 1a c6 phan cua Cong ty Co phan Thuong mai D). PTC d3
néu ra nhiéu ly do khong chia c6 tic 2019 nhu: do chinh sach ban hang cua
Petimex that chat, 1ay von ngan han nuéi von dai han, ng khé doi cao, thanh 1y
tai san khac khdng hiéu qua nén tai co cau ngudn véon khéng kip.

Trén co so biéu quyét néu trén, Pai hoi dong cd dong thuong nién 2019
da thong qua phuong an khong chia cb tirc ndm 2019. Nén viéc yéu cau chia cb
tirc ndm 2019 va yéu cau bdi thudng thiét hai cua cac dong nguyén don va ong
Lé Trung Nguyén K la vo ly.

Tai Ban an kinh doanh thwong mai so tham s6 01/2021/KDTM-ST ngay
29 thang 4 nam 2021 cua Toa an nhan dan tinh Vinh Long da quyét dinh:

Can c vao Diéu 147, 244 cua Bo luat t tung dan su; cac Diéu 124, 125
va 149 cia Luat doanh nghiép nim 2014; Piéu 26 cia Nghi quyét sé
326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 cua uy ban thuong vu qudc
hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan ly va st dung an phi, 1€ phi
toa an;

Tuyén xu:

1. Pinh chi xét xir mot phan yéu cau khai kién cua cac nguyén don vé
viéc yéu cau toa an giao cho ong Lé Van Bé S thuc hién thu tuc dang ky thay
doi ndi1 dung dang ky doanh nghiép cho PTC dé tang von diéu 1€ .
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Dinh chi xét xor mot phan yéu cu khot kién cua cac nguyén don va mot
phan yéu cau doc lap cua nguoi co quyén loi va nghia vu lién ~quan Ong L¢
Trung Nguyén K vé viéc yéu cau toa an bugc bi don la Cong ty c¢b phan thuong
mai dau khi C (PTC) bdi thudng thiét hai vé ¢d tirc ndm 2020 va cac nam sau do
cho dén thoi diém hoan tat thu tuc tang von diéu 18 va chia ¢d tire cho cac
nguyén don, mirc chia cb tic duge ap dung theo mirc 7% tuwong ty nhu nim
2019 hodc muc chia ¢ tirc gan nhat dugc Pai hoi dong cd dong thong qua vao
thoi diém chia.

2. Chap nhén mot phan yéu ciu khéi kién cua cac nguyén don va chap
nhan mot phan yéu cau doc lap cua nguoi co quyen loi va nghia vu lién quan
6ng L& Trung Nguyén K; budc cong ty c6 phan thwong mai dau khi C (PTC)
thuc hién nghia vu nhu sau:

2.1. Phat hanh c6 phiéu cho Nguoi khai kién, Nguoi c6 quyén loi, nghia
vu lién quan 12 Ong L& Trung Nguyén K; cap nhat vao S ding ky cd dong cua
PTC s6 ¢6 phian ma PTC d3 ban theo Nghi quyét sé6 07/NQ-DPHPCD ngay
4/9/2019 cua Pai hoi dong c6 déng PTC va di duoc thanh toan du cho PTC,
theo thdng tin chi tiét dudi day:

S0 ¢o phan da ban va da
Ma dwoc thanh toan du, can Sé tidn
o Nguoi khéi kién dwgc ghi nhin vao So i 3
A < R aa . a thanh toan
dong dang ky co dong cua PTC (Pong Viét Nam)
(ménh gid 10.000d/cé phin) gV
A2 | €ongty TNHHMTVIM 1556 390 2.583.900.000d
dau khi H
A4 | Doanh nghiép tu nhan Q 190.760 1.007.604.000d
A9 | Nguyén Vin D 371.935 3.719.346.0004d
A10 | Nguyén Thi Ngoc H 66.240 662.400.000d
A87 | Tran Thanh Trung 375 3.750.0004d
A40 | Nguyén Thanh D 3.750 37.500.0004
AG69 | Lé Thi H1 750 7.500.0004
A85 | Nguyén Thanh D 150 1.500.000d
A86 | Truong Hiru T2 375 3.750.0004
A88 | Nguyén Vin H2 375 3.750.000d
A92 | B4 Thanh P 375 3.750.0004
A64 | Huynh Van N4 1.500 15.000.0004

14



A67 | Nguyén Hoang V 1.125 11.250.000d
A84 | Lé Thi Kim N2 150 1.500.000d
A27 | Lé Thi CimPhung 18.285 182.850.0004
A93 | Nguyén Phi X 1.320 13.200.0004
A30 | Lé Van Bé S 62.865 628.650.000d
Al12 | Nguyén Vian H3 3.000 30.000.000d
A20 | Nguyén Minh G 2.250 22.500.000d
A95 | Nguyén Thi Hong Dung | 750 7.500.000d
A62 | Lé Loc Q 1.080 10.800.000d
A97 | Nguyén Vién K 22.905 229.050.000d
A28 | Pinh Thi Kim N4 12.750 127.500.0004
A96 | Trinh Thi My H 249.150 2.491.500.000d
A80 | Lé Vinh P 57.990 579.900.0004
A98 | Lé Trung Nguyén K 33.855 338.550.0004

2.2. Thyc hién tha tuc dang ky thay d6i noi dung Gidy chung nhan ding
ky doanh nghiép tai co quan nha nudc c6 tham quyén dé ghi nhan vén diéu 18
mai la 58.624.500.000& (Nam muweoi tam ty, sau tram hai muoi bon triéu, nam
tram nghin dong).

3. Khong chap nhan mot phan yéu cau khai kién cta cac nguyén don va
mot phan yéu cau doc 1ap cua 6ng Lé Trung Nguyén K vé viéc yéu cau bi don
Cong ty cd phan thuong mai dau khi C boi thudng thiét hai ¢d tirc nim 2019 va
chiu 1ai do cham thuc hi€n nghia vu v61 muc 1ai suit 10%/nam trén so tién cu
thé nhu sau:

Cong ty TNHH MTV TM Dau khi H s tién 482.328.000d (bon tram tam
muoi hai triéu ba trdm hai mwoi tdm ngan dong), Doanh nghiép tu nhan Q
356.086.080d (Ba tram nam muwoi sdu triéu khong tram tam muwoi sdau ngan
khéng tram tam muoi dong), 6ng Nguyén Van D 694.277.9204 (sdu tram chin
muoi bon triéu hai tram bdy mwoi bdy ngan chin tram hai muwoi dong), ba
Nguyén Thi Ngoc H 134.323.000d (mét tram ba muwoi bon triéu ba tram hai
muoi ba ngan dong) , 6ng Tran Thanh Trung 700.000d (Bdy tram ngan dong),
6ng Nguyén Thanh D 7.000.000d (Bdy triéu dong), ba Lé Thi HI 1.400.000d
(mét triéu bon tram ngan dong), 6ng Nguyén Thanh B 280.000d (Hai trdm tim
muoi ngan dong), 6ng Truong Hitu T2 700.000d (Bdy tram ngan dong), dng
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Nguyén Van H2 700.000d (Bay tram ngan dong), dng DS Thanh P 700.000d
(Bay tram ngan dong) ong Huynh Van N4 2.800.000d (Hai triéu tam tram ngan
dong), ng Nguyén Hoang V 2.100.000d (Hai triéu mét tram ngan dong), ba Lé
Thi Kim N2 280.000d (Hai tram tam muoi ngan dong) ba Lé Thi Cam P,
34.132.000d (Ba muwoi bon triéu mét tram ba muwoi hai ngan dong) 6ng Nguyén
Phi X 2.464.000d (Hai triéu bon tram sdu muwoi bon ngan dong), 6ng Lé Vian
Bé S 119.098.000d (Mot tram muwoi chin triéu khong tram chin muwoi tam ngan
dong) 6ng Nguyén Vin H3 5.600.000d (Nam triéu sau tram ngan dong) ong
Nguyen Minh G 4.200.000d (Bon triéu hai tram ngan dong), ba Nguyén Thi
Hong Dung 1.400.000d (Mt ty bon tram triéu dong) Ong Lé Loc Q 2.016.0004
(Hai triéu khong tram muoi sau ngan dong), dng Nguyen Vién K 42.756.000d4
(Bon muoi hai tridu bay trim nim muoi sdu ngan dong), ba Pinh Thi Kim N4
23.800.000d (Hai mwoi ba triéu tam tram ngan dong), ba Trinh Thi My H
465.080.000d (Bon tram sau muoi lam triéu khéng tram tam muwoi ngan dong),
ong Lé Vinh P, 109.998.000d (Mot tram lé chin triéu chin tram chin muoi tam
ngan dong) va Ong Lé Trung Nguyén K 48.583.500d (Bon mucoi tam triéu nam
trdm tdm mwoi ba ngan nam tram dong).

4. Khong chap nhan yéu cau doc 1ap cua nguoi co quyén loi va nghia vu
lién quan la Cong ty co phan thuong mai D (Petimex) vé viéc huy phat hanh co
phiéu chao ban cho ¢6 déng hién hiru dé ting vén diéu 1& theo Théng béo sb
128/DKCL ngay 05/9/2019 va thong bao sé 129/TB-DKCL ngay 06/9/2019 cia
Cong ty c¢o phan thuong mai dau khi C (PTC).

Ngoadi ra, ban dn so tham con tuyén vé dn phi, nghia vu thi hanh dn Va
quyén khang cdo vu an theo quy dinh cua phdp luat.

Ngay 11/5/2021, nguoi co quyén loi va nghia vu lién quan 1a Cong ty cd
phan thuong mai D (Petimex) khang cdo mdt phan ban an so thim. Yéu cau:

Khéng chip nhan yéu cau khoi kién ctia Cong ty PTC va yéu cau doc lap
ciia 6ng Lé Trung Nguyén K vé viéc: “Budc Cong ty PTC thyc hién thi tuc
dang ky thay d6i noi dung dang ky doanh nghiép nham tang von diéu 1é tur
45.000.000.000 dong 1én 58.624.500.000 dong” va “Yéu cau Cong ty PTC phat
hanh va trao co phleu hodc cép nhat thong tin vao S6 dang ky c6 dong vé quyén
so hitu ¢6 phan doi voi sd ¢6 phan ma céc co dong da mua thém”.

Chép nhan toan bd yeu cau doc 1ap cua Cong ty co phan Thuong mai D:
“Tuyén huy viéc phat hanh ¢6 phiéu chao béan cho ¢ dong hién hiru dé ting Von
diéu 18 theo Thong bao sé 128/DKCL ngay 05/9/2019 va theo Thdng bao sb
129/TB-DKCL ngay 06/9/2019 ctia Cong ty PTC".

7 Dbi voi cac noi dung khac khong c6 khang céo dé nghi Toa an cap phiic
tham xem xét, gidi quyéet theo quy dinh phap luat.

Tai phién toa phiic tham:

* Nguoi co ~quyén lo1 va nghia vu lién quan la Cong ty cd phan thuong
mai D (Petimex) van gilt nguyén yéu cau khang céo.
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~* Luat su bao v& quyén va loi ich hop phép cho Cong ty Petimex phat
bi€u quan diém:

1. Thu tyc chao ban cb phan phat hanh thém cho cb dong hién hiru, Gidam
doc Cong ty C6 phan Thuong mai dau khi C (* Cong ty PTC”) vi pham nghiém
trong cac quy dinh cua phap luat va Diéu 1€ Cong ty PTC. D¢ la:

Cin cir Nghi quyét s6 07/NQ-DHDPCD ngay 04/9/2019 cta Pai hoi dong
co dong Cong ty PTC, ngay 05/9/2019 Hoi dong quan tri PTC da ban hanh
Quyet dinh s6 01/QD-HPQT-DKCL. Theo d6 Hoi dong quan tri tién hanh ting
von diéu 1¢ tir 45.000.000.000 ddng 1én 72.000.000.000 dong theo hinh thirc
chao ban ¢ phan cho c6 dong hién hitu va giao cho Giam ddc va cac phong ban,
c4 nhan c6 lién quan chiu trach nhiém tién hanh céac thi tuc chao ban va ding ky

kinh doanh.

Ngay trong ngdy 05/9/2019, Giam dbc cong ty PTC 1a 6ng Lé Trung
Nguyén K da phat hanh Thong béo s6 128/DKCL vé viéc dang ky mua c6 phan
phét hanh thém vén Piéu 1é dén tit ca cac c¢d dong hién hitu cua Cong ty PTC
theo danh sach co dong chét dén ngay 21/8/2019. Tai Piéu 1 ciia Thong bao ghi
r6: “Bé nghi cdc c6 dong hién hiwu theo danh sdich c6 déng chot dén ngay
21/8/2019 cua Cong ty Co phan Thwong mai Ddu khi C thuc hién déing ky quyén
mua cé phdn theo 1y 1é dwoc phin phéi theo mau 01-DKM”. Nhu vy, van ban
nay nham thong bao viéc dang ky mua co phan phat hanh thém dén tat ca cac co
d6ng hién hitu tai thoi diém phat hanh (bao gdm ca Cong ty Petimex).

Tuy nhién, v6i tw cach 1a ¢ dong hién hitu ndm gitr 49% von dicu 1¢ cua
Cong ty PTC nhung Cong ty Petimex lai khoéng nhan duoc Thong bao sd
128/DKCL, ma chi nhan dugc Thong bao s6 129/TB-DKCL.

Pbi v6i Thong bao 129/TB-DKCL: Tuy Théng bao dé ngay 06/9/2019
nhung thuc té dén ngay 17/9/2019 Cong ty Petimex mdi nhan dugc Thong bao
nay. Theo quy dinh tai Diéu 11 ctia Thong bao sb 129: Thoi gia ding ky mua va
chuyén nhuong quyén mua cb phiéu: “Cdc ngay lam viée tir ngdy 07 thang 9
dén ngay 16 thang 9 nam 2019,

Nhu vay, khi nhan dugc Thong béo thi da hét han dang ky mua ¢ phﬁn.
Pay 1a hanh vi vi pham nghiém trong nghia vu Thong bao quy dinh tai diém b
khoan 2 Piéu 124 Luat Doanh nghiép. Theo &6 “Céng ty phdi théng bdo bang
van ban dén cdc c6 dong theo phwong thirc bao dam dén dwoc dia chi thu*ong
trii hodc dia chi lién lac cia ho trong sé dang ky cé dong chdm nhdt la 15 ngay
treée ngay két thiic thoi han dang ky mua cé phdn”.

2. Cong ty PTC chi moi chao ban mot lan ( thoi gian dang ky: tur ngay
07/9/2019 dén ngay 16/9/2019; thoi han thanh toan: cham nhat dén ngay
26/9/2019 ) va chua mé ban ddi vai co phan chua dugc mua hét & dot dau. Viéc
Toa an cip so thim chdp nhan yéu cau tang von Diéu 1& Céng ty PTC tur
45.000.000.000 dong 1én 58.624.500.000 dong (bao goém tat ca cac cd dong
thanh toan trudce va sau ngay 26/9/2019) la khong ¢6 co s6.
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Theo quy dinh tai Piéu 5 To trinh s6 06/TTr-HDQT ngay 23/8/2019 thi
Pai hoi dong c6 dong Cong ty PTC uy quyén cho Hoi dong quan tri: Quyet
dinh thoi gian thuc hién viéc chao ban, phu’o’ng an xu ly co phan 1é va cé phan
khéng chdo ban hét trong dot phat hanh véi gid ban khéng thap hon gid ban cho
cé déng hién hiru”

Dong thot, Hot dong quan tri Cong ty PTC khong co6 bat ky van ban nao
ghi nhan viéc ty quyén cho giam dbc ty quyét dinh mé ban ¢ phan khong chao
ban hét trong dot phat hanh dau tién.

_ Do do, tharp quyén md ban c6 phan chua duge chao ban hét thude tham
quyén cua Hoi dong quan tri Cong ty PTC ma khong thudc tham quyén cua
Giam doc PTC.

biac biét, tai cudc hop Dai hoi doéng c6 dong thudng nién 2020 to chic
vao ngay 29/6/2020, cac co dong (la cac dong nguyén don va ong Lé Trung
Nguyén K) va Petimex deu can cu trén Von diéu 18 PTC 1a 45 ty dong va khong
ai co y kién, thic mac vé ndi dung ting von diéu 16.

3. Yéu cau doc 1ap caa Cong ty C6 phan Thuong mai D & hoan toan c6
co s& phap ly.

Theo quy dinh tai khoan 4 Diéu 153 Luat doanh nghiép ndm 2020, Co
dong c6 quyen yéu céu Toa an huy bo Quyet dinh/Nghi quyet cua Hoi dong
quan tri néu c6 can cr vi pham phap luat, vi pham diéu I¢.

Thong bao sd 128/DKCL va Thong bao 129/DKCL cé tinh chét phap 1y
tuong tu véi Quyét dinh cua Hoi dong quan tri. Boi 18 Giam déc PTC ban hanh
02 van ban nay dua trén viéc dugc Hoi déng quan tri giao quyén thuc hién theo
ndi dung Nghi quyét 01 ngay 05/9/2019 ctia Hoi déng quan tri Cong ty PTC.

Do d6 Toa an cap so tham khong 9h§p nhén yéu cau doc 1ap ciia Cong ty
Petimex lam anh huong nghiém trong dén quyen va loi ich hop phap cua Cong
ty Petimex. Vi thé d¢ nghi Hoi dong xét xtr chap nhan don khang cao cua Cong
y Petimex.

* Nguoi dai dién theo uy quyén cta cac nguyén don dé nghi Hoi dong xét
XU gitr nguyén ban an so tham.

~ *Nguoi dai dién theo uy quyén cua bi don dé nghi Hoi dong xét xir khong
chap nhan khang cao cua Petimex.

* Luat su bao v¢ quyér} va loi ich hop phap cua bi don, Cong ty ¢6 phan
thuong mai dau khi C phat bicu:

- Thir nhat, Thong bao 128/DKCL va Thong bao 129/TB-DKCL khéng
tao ra sy bat binh dang gilta Petimex va cac c¢6 dong khac, boi chinh nhiing
nguoi dai dién von cua Petimex 1a nguoi da quyét dinh, da ky cac thong bao
nay:
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Tai thoi diém nam 2019, 2020, Petimex da cir 03 nguoi dai dién vén cua
Petimex tai PTC. Ca 03 ngudi dai dién von cua Petimex déu nim giit chuc vu
quan 1y, diéu hanh tai PTC, gom chtic danh thanh vién HPQT, Chu tich HDQT
va Giam déc.

Véi vi trf 1a nguoi quan 1y PTC, hon ai hét, nhitng ngudi dai dién von cua
Petimex 1& nhitng ngudi ndm rd toan bo thoi han, ké hoach trién khai viéc chao
ban, dang ky mua, nop tién thanh toan d6i voi cac ¢ phan chao ban cho c6 dong
theo Nghi quyét s6 07/NQ-BPHDCDP. Cu thé:

Ngay 20/08/2019, Ong L& Trung Nguyén K- ngudi dai dién vén cua
Petimex nam gii vi tri Giam ddc, nguoi dai dién theo phap luat cia PTC da 1ap
Phuong an phat hanh ¢b phan ting von diéu 1¢ 1én 72 ty déng dé trinh HDQT
PTC trong d6 néu o 16 trinh, thoi gian, phuong an thyc hién.

Ngay 23/08/2019, Ong D4 Btic T4 - nguoi dai dién von cua Petimex nam
giit vi tri Chu tich HPQT PTC da lap To trinh s6 06/TTr- HPQT vé viéc tang
von diéu 1é cong ty tir 45 ty dong I1én 72 ty dong trén co s& Phuong an phat hanh
c6 phan ngay 20/08/2019.

Ngay 23/08/2019, HPQT PTC di t6 chtc cudc hop, trong dé ¢ su tham
gia cua nhitng ngudi dai dién vén cua Petimex nam giit vi tri Cha tich va thanh
vién HDQT PTC. Tai cudc hop, tit ca cac thanh vién HPQT déu biéu quyét
théng qua viéc phat hanh c6 phan theo To trinh sé 06/TTr- HDQT cua Chu tich
HPQT.

Ngay 04/09/2019, tai cudc hop PHPCP PTC, voi su ¢ mat cua tat ca
nguoi dai dién von cua Petimex tai PTC cing voi Khach mai 1a 6ng Nguyén
Vin Pung 1a thanh vién Hoi dong quan tri, Pho Tong Giam dbc cua Petimex,
PDHDCP di thao luan va biéu tan thanh phuong an ting von diéu & voi cac
théng tin thuc hién cu thé.

Nhu vay, thuc té, chinh nhitng ngudi dai dién vén cua Petimex da lap
phuong an tang von di€u I¢ va truc ti€p thuc hién phuong an minh dé ra.

- Thit hai, viéc Petimex khong mua c6 phan hoan toan xuat phat tir chinh
Petimex:

Trong théang 08/2019, nhiing ngudi dai dién von cia Petimex tai PTC da
lap Phuong an phat hanh ¢o phén tang von dieu 1€ 1én 72 ty dong, to chuc cude
hop HPQT dé biéu quyet thong qua phuong an nham trinh BPHPCD PTC.

’ DPén ngay 04/09/2019, tai ccugc hop BPHDCD PTC, nhing nguoi dai di¢n
von cua Petimex tai PTC dé bi€u quyet tan thanh phuong 4n tang von diéu 1€
theo phuong thirc chao ban ¢6 phan cho c6 dong hién hitu.

Dén ngay 05/09/2019 va ngay 06/09/2019, PTC da co Thong bao giri CO
dong vé quyén mua ding ky c¢d phan dugc chao ban theo Nghi quyet s6 07/NQ-

PHDCP voi thoi han cudi cung dé thuc hién quyén mua co phan Ia ngay
26/9/2019, ngay c6 dong phai hoan thanh viéc thanh toan, ciing 1a ngay chinh
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thire hoan tat viéc dang ky mua co phan. Tinh dén ngay 26/09/2019, chi c6 mot
s6 ¢ dong thuc hién viéc thanh toan tién mua c6 phan cho PTC theo diing thong
bao cua PTC va con lai mot sé ¢6 phan chua dugc dang ky mua va thanh toan
trong thoi han. Trong thoi gian nay, Petimex khong hé dang ky mua hay thanh
toan tién mua co6 phan, khong c6 théng béo vé viéc chuyén nhugng quyén mua
cb phan.

Sau khi hét thoi han thong bao ding ky mua va thanh todn ma sé ¢4 phan
du Kién chao ban chua dugc mua hét thi HDQT c6 quyén ban s ¢ phan duoc
quyén chao ban con lai d6 cho cb dong ciia cong ty hodc nguoi khac theo khoan
3, Biéu 124, Luat Doanh nghiép nam 2014. Do vay, sau ngay 26/9/2019, can ctt
theo su tiy quyén, phan céng cua HPQT tai Quyét dinh s6 01/QD-HPQT-DKCL
va Khoan 3, Piéu 124 Luat Doanh nghiép nim 2014, Giam d6c PTC, ciing la
nguoi dai dién von cua Petimex tai PTC d tiép tuc chao ban, nhan thanh toan
d6i voi sb co phan chua dugc ban cho ¢ dong cua PTC, bao gom ca Petimex
cho dén hét ngay 31/12/2019.

Vi cac ¢6 dong chua dang ky mua c6 phan cua PTC hau hét 1a nhan vién
cua PTC va Petimex nén trong cudc hop cua PTC véi su tham du cua cac 1anh
dao cua PTC - ddng thoi cling chinh 13 nguoi dai dién vén cua Petimex tai PTC-
da thong bao truc tiép véi cac co dong. Tai phién toa, qua phan hoi, cac bén da
lam rd va xac nhan noi dung nay. Nhu vay, sé ¢6 phan con lai chua dugc ban da
duoc chao ban tiép cho dén hét ngay 31/12/2019. Tinh dén ngay 31/12/2019, c6
1.362.450 c6 phan da ban va thanh toan du tién cho PTC, con lai 1.337.550 co
phan chua ban.

Trong thoi gian nay, Petimex khong hé dang ky mua hay thanh toan tién
mua c6 phan, khdng c6 théng béo vé viéc chuyén nhuong quyen mua co6 phan.

Ngay 10/08/2020, tirc 1a gan 01 nam sau khi viéc chao ban co phan da
hoan thanh thi, Petimex maoi phat hanh Cong vin s6 044/HPQT-TMDK cho
rang chua thé mua duoc ¢6 phan do phai doi C0 su chap thuan cia UBND Tinh
Pong Théap trugc khi thuc hién viéc gop von, noi dung cu thé nhu sau: “do
Petimex 1 ¢6 déng ¢6 von nha meéc nén phdi cho Y kién cia Cha sé hiwu 1a Uy
ban nhan dan tinh Béng Thap. Sau khi c6 ¥ kién chdp thudn cia Uy ban nhan
dan tinh Bong Thap, Petimex méi 6 thé thuc hién viée gdp ting von tai Cong ty
PTC”

Nhu vy, nguyén nhan thuc su caa viéc trong suét thoi gian rat dai, tir thoi
diém nhiig nguoi dai dién von cua Petimex trong vai tro 1a nhimg nguoi quan
ly, 1anh dao PTC, ky ban hanh cac Thong bao 128, 129 vé viéc dang ky va thanh
toan tién mua c6 phan duoc chao ban vao thang 9/2019 dén khi PTC hoan tat
viéc chao ban c6 phan vao ngay 31/12/2019, Petimex khdng hé ding ky mua,
khéng hé thanh toan tién 1a vi Petimex chwa dugc UBND Tinh Ddng Thap- dai
dién chua so hitru Nha nudc cho phép thuc hién.

-Thir ba, viéc chao ban tiép déirvc'yi cac ¢ phﬁn chua ban hét di dugc thuc
hién diung theo quy dinh va da hoan tat vao ngay 31/12/2019:
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Ngay 04/09/2019, PHDCD cua PTC dé thong qua Nghi quyét s6 07/NQ-
DHPCP va c6 ndi dung chép thuin phuong an ting vén diéu 18 tur 45 ty ddng
lén 72 ty ddng véi ty 18 tan thanh 100%. Can cir theo Nghi quyét sb 07/NQ-
PDHPCP cua DPHPCP ngay 05/09/2018, HPQT cia PTC da co Quyét dinh sb
01/QD-HPQT-DKCL giao cho Giam dbc PTC va cac phong ban tién hanh tha
tuc chao ban theo 16 trinh BPHDCD da thong qua va dang ky kinh doanh theo
quy dinh.

Ngay 05/09/2019 va ngay 06/09/2019, PTC da c6 Thong béao gui Co dong
vé quyén mua ding ky c6 phan dugc chao ban theo Nghi quyét sb 07/NQ-

DHPCP. Tai cac Thong bao néu rd thoi gian ndp tién mua 1a dén ngay
26/09/2019.

Theo quy dinh tai khoan 2, Diéu 124 vé “Chao ban c6 phan cho ¢6 dong
hién hiru”, Luat Doanh nghiép nim 2014 thi: “Céng ty phdi théng béo bang vin
bdn dén cac cé dong theo phuong thirC bao dam dén dwoc dia chi thuong tr
hodc dia chi lién lac cia ho trong sé dang ky c6 dong chdm nhdt 15 ngay truéc
ngay két thlic thoi han déing ky mua cé phan.”

Viéc mua co phan chi dugc xem la hoan thanh khi co dong hoan thanh
nghia vu thanh toan. Do d6, thoi han cudi ciing dé thuc hién quyén mua co phan
phai dugc xac dinh 1a ngay 26/9/2019 ngay c6 dong phai hoan thanh viéc thanh
toan, ciing 1a ngay chinh thirc hoan tat viéc ding ky mua c6 phan nhu cac Thong
bado da néu.

PTC d3 phat hanh Thong bao s6 128/TB-DKCL gui cac Co dong duoc
ban hanh ngay 05/09/2019 va Théng béo sé 129/TB-DKCL gui Petimex duoc
ban hanh ngay 06/09/2019, tac dwoc thong bao cho cac co dong trudc ngay
chinh thuc két thlic thoi han dang ky la 21, 20 ngay. biéu  nay hoan toan phu hop
Véi quy dinh tai Diéu 124 vé “Chao ban c6 phan cho ¢6 dong hién hiru”, Luat
Doanh nghiép nam 2014.

Tinh dén ngay 26/09/2019 1a thoi han cubi cung dé dang ky va thanh toan
tién mua co ph?m theo Thong bao sb6 128 va 129 thi, chi c6 mot sb ¢d dong thuc
hién viéc thanh toan tién mua c6 phan cho PTC va con lai mét sé ¢ phan chua
duoc dang ky mua va thanh toan trong thoi han.

Sau khi hét thoi han thong bao ding ky mua va thanh todn ma s6 cd phan
du kién chao ban chua duge mua hét thi HPQT co quyén ban sb co phr:in duoc
quyén chao ban con lai 6 cho cb déng clia cong ty hodc ngudi khac theo khoan
3, Piéu 124 vé “Chao ban ¢ phan cho co dong hién hiru”, Luat Doanh nghiép
nam 2014 quy dinh: “Truong hop s6 lrong co phan dy klen chao ban khong
dirge ¢6 doéng va nguoi nhdn chuyen quyén wu tien mua dang ky mua hét thi Hopi
dong qudn tri c6 quyén ban sé cé phan dwoc quyén chao ban con lai @6 cho cé
déng cia céng ty hodc nguoi khéc theo cdach thirc hop Iy véi diéu kién khéng
thudn loi hon so véi nhitng diéu kién da chao bdn cho cdc c¢é dong, trir truong
hop Dai hoi do”‘ng co dong co chd'p thudn khéc hodc c¢o phdn dwoc ban qua So
giao dich chung khoan.”
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Nghi quyét s6 07/NQ-PHPCP cia PHPCP PTC di giao, uy quyén
HPQT chi dao Giam ddc Cong ty t6 chirc trién khai thuc hién phuong an ting
von. Va thuc té, ngay 05/09/2018, HDQT cua PTC d3 c6 Quyét dinh sé 01/Qb-
HDQT-DKCL giao cho Giam dc PTC va cac phong ban tién hanh thu tuc chao
ban theo 16 trinh PHDPCD da thong qua va dang ky kinh doanh theo quy dinh.

Do vay, cin cr theo su phan cong cua HPQT tai Quyét dinh s6 01/QD-
HPQT-DKCL va Khoan 3, Diéu 124 Luat Doanh nghiép nim 2014, Giam déc
PTC, ciing la nguoi dai dién theo tly quyén cta Petimex, da théng bao chao ban
s6 ¢6 phan chua duoc ban cho ¢o dong ctia PTC, bao gom ca Petimex, véi thoi
han dang ky mua va thanh toan la truéc ngay 31/12/2019.

Tinh dén ngay 31/12/2019, c6 1.362.450 6 phan da ban va thanh toan du
cho PTC, twong {mg véi s6 tién 1 13.624.500.000 dong.

Nhu vay, viéc chao ban ¢6 phan cua dot phat hanh ¢ phan theo Nghi
quyét ngay 04/09/2019 cua PHDCD PTC da dugc thyc hién theo ding quy dinh
phéap luat va hoan tat vao ngay 31/12/2019. Theo d6, s6 von diéu 1é¢ méi cua
PTC Ia 58.624.500.000 dong (Nam muoi tdm ty sau trim hai muoi bon triéu
nam trim nghin dong).

-Thtr tu, khong c6 can ctr ap dung khoan 4, Piéu 153 Luat Doanh nghiép
nam 2020, c6 hi¢u lyc tir ngay 01-01-2021 dé huy Thong bio 128/DKCL va
Thong bao 129/TB-DKCL da dugc ban hanh nam 2019 vi:

Theo quy dinh tai Piéu 152 vé “Hiéu luc trd vé trudc cua van ban quy
pham phap luat”, Luat ban hanh Van ban quy pham phép luat nam 2015 thi: “I.
Chi trong trieong hop thdt can thiét @é bao dam loi ich chung ciia xd héi, thuc
hién cac quyén, loi ich cua té chire, cd nhdan dwgc quy dinh trong ludt, nghi
quyét ciia Quoc héi, van ban quy pham phdp ludt cia co quan trung wong maoi
dwoc quy dinh hiéu luc tro vé truede.”

Nhu vay, diéu kién dé ap dung cac quy dinh ctia Luat Doanh nghiép nim
2020 cho su viéc dién ra vao nim 2019 thi budc phai thoa man diéu kién la
thugc truong hop da duge quy dinh ngay trong Luat Doanh nghi¢p hodc quy
dinh tai nghi quyét ciia Qudc hoi, vin ban quy pham phap luat cta co quan trung
uong.

Tai Diéu 217 vé “Piéu khoan thi hanh”, Luat Doanh nghi¢p nam 2020 chi
quy dinh:

“l. Ludt nay co hiéu lyc thi hanh tw ngay 01 thang 01 nam 2021.

2. Ludt Doanh nghiép sé 68/2014/QH13 hét hiéu lwc ké tir ngdy Ludt ndy

co hiéu lwc thi hanh.

3. Thay thé cum tir “doanh nghiép nha nudc” bang cum tir “doanh nghiép
do Nha nuée nam gir 100% von diéu 16" quy dinh tai diém m khodn 1 Diéu 35
va diém k khoan 1 Piéu 37 ciia Ludt Ngan sdach nha mede sé6 83/2015/0HI3;
diém a khodan 3 Diéu 23 ciia Ludt Thiy loi s6 08/2017/QHI4 di dwoc sira doi,
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bo sung mot s6 diéu theo Ludt sé 35/201 8/OHI14; diém b khodan 2 Diéu 74 cua
Bé ludt To tung dan sur 6 92/2015/QH13 da dugc sua doi, bé sung mét sé diéu
theo Ludt so 45/2019/QH]4 diém a khoan 2 Piéu 43 ciia Ludt Qudn Iy, sut dung
vil khi, vat liéu no va cong cu hé tro s6 14/201 7/QH14 da duoc sua doz b sung
mét so diéu theo Ludt sé 50/2019/QHI14; Diéu 19 cia Ludt Té cdo s6
25/2018/QH14; cac diéu 3, 20, 30, 34, 39 va 61 cua Ludt Phong, chong tham
nhiing sé 36/2018/QHI14.

4. Chinh phu quy dinh viéc dang ky va hoat dong cua ho kinh doanh.

5. Can cir vao quy dinh cua Ludt nay, Chinh phu quy dinh chi tiét viéc to
chirc quan Iy va hoat dong cua doanh nghiép nha nudc truc tiép phuc vu quoc
phong, an ninh hodc két hop kinh té véi quéc phong, an ninh.”

Tai Piéu 218 vé “Quy dinh chuyén tiép”, Luat Doanh nghiép nim 2020
chi quy dinh:

“]. Céc cong ty khéng c6 c6 phan hodc phdn von gép do Nha nede nam
@il thire hién gép vén, mua cé phan trude ngay 01 thang 7 nam 2015 khéng
phdi thue hién theo quy dinh tai khodn 2 Piéu 195 ciia Ludt nay nhung khéng
dwoc tang ty 1¢é so hitu chéo.

2. Déi twong la nguoi quan Iy doanh nghiép, Kiém sodt vién va nguoi dai
di¢n theo uy quyen ma khong dap ving du tieu chuan, diéu kién quy dinh tai diém
b khoan 5 Piéu 14, khodn 3 Piéu 64, khodan 3 Diéu 93, khodan 3 Piéu 101, cac
diém a, b va ¢ khoan 3 Diéu 103, diém d khodan 1 Diéu 155, diém b khodn 5 Piéu
162 va khoan 2 Piéu 169 cia Ludt nay dwoc tié}) tuc thwe hién nhiém vu dén hét
thoi gian con lgi cua nhiém ky.”

Khéng c6 bat ky quy dinh nao ctia Luat Doanh nghiép nim 2020 cho phép
ap dung cac quy dinh ctia Luat Doanh nghiép nim 2020 cho su viéc dién ra
trude ngay 01/01/2021. Nhu vay, khong co bat ky co sé phap 1y nao dé Petimex
cho ring c6 thé ap dung quy dinh vé viéc tuyén huy nghi quyét HPQT tai khoan
4, Piéu 153 Luat Doanh nghiép nim 2020, ¢ hiéu luc tir ngay 01/01/2021 cho
mot sy viée da dién ra vao nam 2019.

Bén canh d6, Khoan 2 Piéu 152 Luat ban hanh Vin ban quy pham phap
luat nam 2015 néu ra hai truong hop tuyét dél khong dugc quy dinh hiéu lyc tro
vé trude, do déu la nhing truong hop ma néu st dung van ban méi dé hoi to s&
bat 1oi hon cho chu thé bi ap dung néu so véi quy dinh trong vin ban dang cé
hiéu luc tai thoi diém hanh vi duoc thuc hién.

“2. Khong duoc quy dinh hiéu lyc tro vé trude doi véi cac truong hop sau
day:

a) Quy dinh trach nhiém phdp 1y méi doi véi hanh vi ma vao thoi diém
thuc hién hanh vi do phap luat khong quy dinh trach nhiém phap Iy,

b

b) Quy dinh trach nhiém phap ly nang hon.’
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Do vay, cdc luat su bao vé quyén va loi ich hop phap cta bi don dé nghi
khong chap nhan don khang cao cua Cong ty Petimex.

* Pai dién Vién kiém sat nhan dan cép cao tai Thanh phé HO Chi Minh
tham gia phién toa phat biéu:

1. V& thu tuc td tung:

Don khang cao cua nguoi co quyén loi nghia vu lién quan dam bao quy
dinh phap luét vé ndi dung va thoi han khang céo.

Vi€c tuan theo phap luét cua nhimg ngu’cn tién hanh t6 tung va nguoi tham
gia tb tung trong qué trinh giai quyét vu 4n & giai doan phuc tham dam bao dung
quy dinh.

2. Vé ndi dung giai quyét vu an:

~ X¢ét noi dung khang cdo cua nguoi co quyén loi, nghia vu lién quan Cong
ty Co phan Thuong mai D thay rang:

- Vé thil tuc chao ban c6 phan cua Cong ty c6 phan Thuong mai dau khi C
(Cong ty PTC) da thuc hién dung quy trinh ting von diéu 1é theo quy dinh tai
Picu 124, 125 va 149 cta Luat doanh nghiép 2014, cu thé qua cac vin ban phat
hanh: Phuong 4n phat hanh c6 phan ting von diéu 1é ngay 20/8/2019 do Giam
dbc ong Lé Trung Nguyén K ky; To trinh s6 06/TTr-HPQT ngay 23/8/2019;
Bién ban hop dai hoi cd dong ngay 04/9/2019 vé ting von diéu 1& co 100% cb
dong thong qua; Nghi quyét sb 07/NQ-DHDCD ngay 04/9/2019 c6 ndi dung
giao Hoi dong quan tri chi dao giam ddc trién khai tang von dleu 1¢; Quyet dinh
s0 01/Qb-HPQT-DKCL ngay 05/9/2019 cua Ho1 dong quan tri vé tang von diéu
1&. Do d6, khang céo ciia Cong ty Petimex cho rang thil tuc chao ban co phan
cua Cong ty PTC khong dung phap luat 1a khong c6 cén cu.

- Vé tlép tuc mé ban dbi véi s6 ¢6 phan chua duoc chao ban hét dot dau
va thAm quyén chao ban thudc Hoi dong quan tri khong phai giam ddc Cong ty
PTC. Khoan 3 Piéu 124 Luat doanh nghiép 2014 quy dinh: "3. Truong hop so
lwong cé phan dw kién chao bdn khong duoc cé dong va nguoi nhdn chuyen
quyén uwu tién mua dang ky mua hét thi Hpi dong qudn tri ¢é quyén ban sé co
phan dwoc quyén chao ban con lai d6 cho c¢é ddng ciia cong ty hodc nguwoi khdc
theo cdch thirc hop Iy...

Tai Diéu 2 Nghi quyét s6 07/NQ-PHPCP ngay 04/9/2019 ctia Pai hoi
dong cd dong bat thuong nam 2019 cia Cong ty PTC quy dinh: "2. Giao Hoi
dong quan tri chi dao Giam doc Cong ty 16 chirc trién khai thuc hién cdc ndi
dung nhw Diéu 1 (tang von Diéu 16 Cong ty tir 45 ty dong lén 72 ty dong)...".

Quyét dinh s6 01/QD-HPQT-DKCL ngay 05/9/2019 ciia Hoi dong quan
tri giao Giam doc Cong ty va cic phong ban ca nhan c6 lién quan chiu trach
nhiém tién hanh cac thu tuc chao ban theo 16 trinh Pai hoi ¢b déng da thong qua
va dang ky kinh doanh theo quy dinh phap luat.
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Thuc té Cong ty PTC da thyc hién day du 6 bude chio ban c6 phan cho co
déng hién hitu dé tang vbn diéu 16. Theo théng bao thoi gian dang ky mua tu
ngay 07/9/2019 dén ngdy 16/9/2019 va thoi gian ndp tién mua tir ngay
17/9/2019 dén ngay 26/9/2019. Tinh dén ngay 26/9/2019, do chi c6 mot s6 ¢o
dong thyc hién viée thanh toan tién mua co phan Cong ty PTC va con lai mot sO
¢ phan chua duoc dang ky mua nén Hoi ddng quan trj Cong ty PTC tiép tuc
chao ban theo quy dinh cta Luit doanh nghiép. Tinh dén ngay 31/12/2019, c6
1.362.450 c6 phan da ban va thanh toan du tién cho cong ty PTC, con lai
1.337.550 cb phan chua ban.

Nhu vay, viéc chao ban c6 phan theo nghi quyét Pai hoi ¢d dong ngay
04/9/2019 di hoan tit vao ngay 31/12/2019. Tai thoi dlém chao ban, 6ng Lé
Trung Nguyen K la Giam dbc Cong ty PTC dugc giao trién khai thuc hién 1a
dung tham quyén theo Nghi quyét ctia Pai hoi co dong va Quyét dinh cuia Hoi
dong quan tri Cong ty PTC. Do d6 khang céo ciia cong ty Petimex 1a khong co
CO SO.

- V& viéc Toa an khong chdp nhan yéu cau doc 1ap ciia Cong ty Petimex
hay phat hanh ¢6 phiéu chao ban cho co dong hién hiru dé ting von diéu 18 theo
thong bao ciia Cong ty PTC 1am anh hudng nghiém trong quyén va loi ich hop
phap cua Cong ty Petimex.

Xét thay, cac thong bao ctia Cong ty PTC 14 vin ban thu tuc chao ban cd
phan theo quy dinh ctua Lut doanh nghiép, khong phai la Nghi quyét cua Hoi
dong quan tri. Thong bao va Quyét dinh cua Hoi ddng quan tri khong co tinh
chat phap 1y twong tu nhau nén khang cdo ciia Cong ty Petimex yéu cau huy
thong bao cua Cong ty PTC theo Luat doanh nghiép la khong c6 can cur. Mt
khac, nhitng ngudi ndm giir chirc vu quan trong trong Hoi dong quan tri Cong ty
PTC déu 1a nhitng dai dién c6 phan ctia Cong ty Petimex, 13 nhiing ngudi to
chtrc Pai hoi c¢6 dong va 1a nguoi c6 tham quyén ra cac vin ban ting von diéu
16. Tai Bién ban hop Dai hoi c6 dong ngay 04/9/2019 c6 mit dai dién cong ty
Petimex nhung Cong ty Petimex khong dang ky mua c6 phan chio ban cho ¢
d6ng hién hitu. Do d6, Toa an khéng chip nhan yéu cau doc 1ap cia Cong ty
Petimex 1a c6 co s6.

Pé nghi Hoi dong xét xtr can ctr khoan 1 Piéu 308 Bo luat TH tung dan
sy, tuyén xur:

- Khdng chap nhan khang céo ciia nguoi ¢ quyen loi, nghia vu lién quan
Cong ty C6 phan Thuong mai D.

- Gilt nguyén quyét dinh cua Ban 4n sé 01/2021/KDTM-ST ngay
29/4/2021 cta Toa 4n nhan dan tinh Vinh Long.

NHAN PINH CUA TOA AN:

Can ctr vao céc tai li¢u, ching ctr da dugc xem x¢€t tai phién toa, két qua
tranh tung tai phién toa; Hoi dong xét xtr phic tham nhén dinh:
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Pon khang cdo clia ngudi cd quyén loi va nghia vu lién quan 1a Cong ty
c6 phan thuong mai D dung vé hinh thirc, nd1 dung, duoc ndp trong thoi han luat
dinh va thuc hién nghia vu 4n phi nén 1a khang c4o hop I¢€.

[1] VVé t6 tung:

[1.1] Cac dong nguyén don va nguoi co quyen loi lién quan 6ng Lé Trung
Nguyén K khai kién Cong ty c¢b phan thuong mai dau khi C vi cac nguyén don
mua ¢6 phan tur nam 2019 va da thanh toan day du cho PTC nhung khéng duoc
ghi nhan quyén sé hiru c6 phan. Pong thoi nguyén don va dng L& Trung
Nguyén K yéu cau PTC boi thuong thiét hai ¢o tirc nam 2019, 2020. Do d6, Toa
an nhan dan tinh Vinh Long x4c dinh dy 1a vu an tranh chap vé kinh doanh
thuong mai “tranh chap vé phan vén gop va phan chia loi nhuan” va thu ly, giai
quyét 1a dung tham quyén theo quy dinh tai Biéu 30 va 37 cua Bo luat td tung
dan su.

[1.2] Cac duwong su vang mat tai phién toa nhung da co6 don dé nghi vang
mat hodc da co nguoi dai dién theo uy quyén theo quy dinh tai Bicu 228 cua B
luat to tung dan su.

[2] Vé noi dung:

Quaé trinh _giai quyét vu an tai cap so thAm nguyén don rat mot phan yéu
cau khoi kién vé viéc giao dai dién nguyén don ong Lé Vin Bé S thuc hi¢n thu
tuc dang ky thay d6i noi dung dang ky doanh nghiép cho PTC dé ting vén diéu
1¢ dong thoi dai dién cac nguyén don va 6ng Khéi cing rat yéu cau PTC tiép tuc
thanh toan co tirc nam 2020 va cac nim sau d6 cho dén thoi diém hoan tat thu
tuc tang von diéu 18 voi mie chia cb tire dugc ap dung 7% twong ty nam 2019
hodc muc chia cb tirc gan nhat dugc Pai hoi dong co dong thong qua vao thoi
diém chia. Do d6 Toa 4n nhan dan tinh Vinh Long dinh chi giai quyét dbi yéu
cau da rat 1a ding theo quy dinh tai Diéu 244 ctia Bo luat t6 tung dan su.

[3] Xét yéu cau khang céo cua nguoi o quyén loi va nghia vu lién quan 1a
Cong ty c6 phan thuong mai D, Hoi dong xét xir nhan thay:

[3.1] D6i véi thu tuc chao ban cd phan phat hanh thém cho c¢6 déng hién

htru:

Ngay 04/9/2019, Dai hoi dong cb dong bat thudng nam 2019 (PHDCD)
cua PTC da thong qua phuong an tang von dleu 1€ tur 45 ty dong lén 72 ty dong
v6i ty 18 tan thanh 100% tong sd ¢6 phan co quyén biéu quyét.

Do d6 PHDPCD da ra Nghi quyet sO 07/NQ-DHDCD ngay 04/9/2019 giao
HDQT chi dao giam dbc cong ty to chirc trién khai thuc hién phuong an tin von.
Trén co s& NQ sé 07, ngay 05/9/2019 HPQT cua PTC di c6 Quyét dinh sb
01/QD-HPQT giao cho giam déc PTC va cac phong ban tién hanh thu tuc chao
ban theo 1o trinh DPHDCD da thong qua va dang ky kinh doanh theo quy dinh.

~ Thyc hién Quyét dinh s6 01/QD-HDQT néu trén, ngay 05/9/2019 Giam
doc PTC da ra thong bao s6 128/DKCL va ngay 06/9/2019 ra thong bao so6
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129/DKCL gui cd dong cong ty cd phan Thuong Mai dau khi C thong bao ding
ky mua cd phan phat hanh thém ting vén diéu 18. Trong do Thong bao
129/DKCL giri cho Petimex va Théng bao 128/DKCL gtii cac ¢6 dong con lai.
Trong ca 2 thong bao déu thong bao vé thoi gian thuc hién nhu sau:

Dbi v6i Thong bao sé 128 ¢ ndi dung:

‘Cox dong hi¢n hitu dang ky quyén mua, Uy quyén, nhdn iy quyén mua va
nop tién tu ngay 07/9/2019 den hét ngay 26/9/2019

Con v6i1 Thong bao 129, ghi r6:

Thoi gian dang ky mua va chuyén nhuong quyén mua cé phiéu: Cdac ngay
lam viéc tuw ngay 07 thang 9 nam 2019 dén ngay 16 thang 9 nam 2019.

Thoi gian ngp tién mua cé phiéu: Cdc ngay lam viéc tir ngay 17 thdng 9
nam 2019 den 26 thang 9 nam 2019.

Petimex cho rang nhan dugc Thong bao sd 129 vao ngay 17/9/2019, tuy
nhién trén co so tra ctru van don ddi voi Thong bao 129 cua don vi cung cap
dich vu buu chinh (Viettelpost) tai dia chi: evtp.viettelpost.vn thi thyc té, Thong
bao 129 da duoc phat thanh céng cho Petimex vao luc 12h27 ngay 16/9/2019
v6i ghi cht nguoi nhan 1a “LIEN”. Vi vay Petimex cho rang nhan thong bao vao
ngay 17/9/2019 14 khong diing thyc té.

Maic du theo quy dinh tai diém b khoan 2 Piéu 124 Luat Doanh nghi¢p
2014 vé chao ban c6 phan cho c¢6 déng hién hitu thi “Céng ty phdi théng bdo
bang vin ban dén cdc c6 dong theo phuong thicc bao dam dén dwoc dia chi
thwong trii hodc dia chi lién lac ciia ho trong sé dang ky ¢ dong chdm nhat la
15 ngay trude ngay két thiic thoi han ding ky mua c6 phan” .

Quy dinh néu trén 1a nham dam bao dé cac cd dong nam bat dugc thong
tin vé chido ban c¢6 phan. Tuy nhién qua hd so vu 4n thi Petimex da biét cac
thong tin vé thoi han dang ky mua va nop tién thanh toan dé mua c6 phan duoc
chao ban cho ¢ dong hién hitu theo Nghi quyét s6 07/N Q-DHDCD cua Dai hoi
ddéng c6 dong PTC trudc thoi diém nhan Thong bao sé 129/DKCL ngay 06
thang 9 nam 2019. Béi cac ly do sau:

[3.1.1] TUr trudc nam 2019 do Petimex 13 cong ty c6 49% von dicu 18 tai
PTC nén Petimex d cir 03 ngudi 1a dai dién von tai PTC. Ca 03 ngudi déu nam
chtic vu quan 1y doanh nghiép tai PTC bao gdm chitc danh thanh vién HPQT,
Chu tich HPQT va Giam ddc. Nhirng nguoi dai dién von ctia Petimex phai thuc
hién cac cong viéc trong pham vi iy quyén, phai bao céo tinh hinh thuc hién
cong vi¢c cho Petimex va chi thuc hién trén co s co su déng v, chép thuan cua
Petimex.

Thuc té chinh nhiing dai dién von cua Petimex da tham gia vao qué trinh
lap To trinh phuong 4n ting von diéu 1& dé trinh DPai hoi dong c6 dong bat
thuong PTC va néu rd thoi gian thuc hién chdo ban c6 phan 13 thang 9 nim
2019. Ong B Puc T4 nguoi dai dién von cua Petimex, dong thoi 1a Chu tich
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HDQT cua PTC, la nguoi dé nghi cac thoi han thyc hién ké hoach ding ky mua,
ndp tién thanh toan dé mua co phan theo Nghi quyét s6 07/NQ-DPHPCP. Ciing
chinh nguoi dai dién von ciia Petimex, dong thoi ciing 13 Giam ddc PTC ky
Thong bao sb 129 dé guri cho Petimex va néu rd thoi han thyuc hién dang ky va
nop tién mua cb phan.

Nhu vay toan by phuong an, trinh tu thuc hi¢n, ké hoach chao ban cb
phan cho ¢6 déng hién hitu theo Nghi quyét s6 07/NQ-DPHPCP cua Pai hoi
ddng cd dong bat thuong PTC do chinh nhitng ngudi dai dién von cua Petimex
tai PTC 1én ké hoach, trién khai thyc hién. Nhitng nguoi nay dugc Petimex ty
quyén dai dién von cua Petimex tai PTC 1a nhitng nguoi phai c6 trach nhiém bao
cdo, thong bao vo1 Petimex, thic déy Petimex thuc hi€n cac cong viéc nham bao
dam quyén loi1 cua Petimex. Trach nhiém nay dugc quy dinh cu thé tai Péu 15
Luat Doanh nghiép 2014 vé “Ngudi dai dién theo Uy quyén cia chu s¢ hiru,
thanh vién, co dong la t6 chirc”. Cu thé “Nguoi dai di¢n theo uy quyén ciia chi
SG hitu, thanh vién, c6 dong cong ty la t6 chirc phdi la ca nhan dwoc uy quyén
bang van ban nhdn danh chi sé hitu, thanh vién, co dong do thuc hién cac
quyén va nghia vu theo ludt nay”. Do d6 moi thong tin ma ngudi dai dién von
gop ctia Petimex biét thi cling chinh 14 Petimex biét. Diéu nay ciing dugc chinh
Quyét dinh s6 021/QD-HPQT TMDK ngay 06/5/2019 cua Petimex khi cir
nguoi dai dién vén gop cia Petimex tai PTC di néu ro ...Ong Bé Pirc T4 Iél
nguoi dai dién phu trach chung, chiu trach nhi¢m vé hdu qua dau t phan von
g6p cua Petimex nam giit tai Cong ty C6 phan T hirong mai Dau khi C, dong
thoi bdo cdo day dii cac cong viéc lién quan cho héi dong quan tri Petimex theo
quy dinh phadp luat hién hanh”.

Do d6 Petimex cho rang thoi han cudi cung dé thuc hién quyén mua cd
phan 14 ngay 16/9/2019 trong khi Petimex nhan dugc Thong bao 129 vao ngay
17/9/2019 nén da lam mat di quyén mua c6 phan cua Petimex 14 khong phu hop.
Bong thot han thyc hién dén ngay 16/9/2019 chi Ia thoi gian dé dang ky mua cd
phan Thoi han cudi cung dé thuc hién quyén mua sé& 1a ngay 26/9/2019 quy dinh
v€ thoi han thanh toan, cling duoc coi la ngay chinh thirc hoan tat viéc dang ky
mua ¢ phan. Tuy nhién Petimex da khong thuc hién quyén ciia minh.

Nhu vay Thong bao 129/DKCL dugc ban hanh ngay 06/9/2019, tai thoi
diém ra thong béo ndy Petimex bict, nén dugc coi la thong bo dugc giri trude
thoi han cudi cung 20 ngay, do do cting khong trai voi thu tuc chao ban ¢6 phan
cho c6 dong hién hiru quy dinh tai Piéu 124 Luat doanh nghiép 2014.

[3.1.2] Ngoal ra Petimex khong thuc hién dang ky mua ¢ phan co the
xuat phat tir viéc thuc té khong thé tién hanh viéc gép von theo Nghi quyét
07/NQ-bHDCD, vi:

Uy ban nhan dan tinh déng Thap 13 dai dién nha nudc so hitu 98,63% vén
diéu 1é cta Petimex, do do céc giao dich dau tu cta Petimex phai duoc UBND
tinh Dong Thap chap thuin bang vin ban. Piéu ndy dugc thé hién qua Cong vin
044/DPQT-TMDK ngay 10/8/2020 “do Petimex la c6 déng cé von ciia nha
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nudc nén phaz cho'y kién ciia Chii s¢ hivu la Uy ban nhén ddan tinh dong Thdp.
Sau khi ¢é y kién chdp thudn cua Uy ban nhan dén tinh dong Thap, Petimex mdi
c6 thé thuc hién viéc gép vén tai Céng ty PTC”. Nhu vy tinh dén ngay 31
thang 12 ndm 2019 Petimex khong dang ky mua, ciing khong cd y kién vé viéc
nhan théng béo cham dan dén khong thuc hién duoc quyén mua hoic chuyén
quyén uu tién 1a vi Petimex chua duoc UBND Tinh Bong Thap- dai dién chi so
htru Nha nudc cho phép thuc hién.

[3.2] Cong ty Petimex khang cdo cho rang thim quyén chao ban, phuong
an xur 1y co phan 1é va c6 phan khong chio ban hét trong dot phat hanh thudc
HPQT ma khdéng ¢6 van ban nao cua HPQT ghi nhan viéc ity quyén cho giam
dbc tu quyét dinh mé ban cd phan khong chao ban hét trong dot phat hanh dau
tién. Thay rang:

Ngay 04/9/2019 BPHDCD cua PTC da thong qua phuong an tang von dleu

g trd5 ty lén 72 ty dong v6i ty 16 tan thanh 100% tong sd c6 phan co6 quyén
biéu quyét, v6i cac ndi dung nhu sau:

- Tong gia tri chao ban theo ménh gia: 27 ty dong.

- Von diéu 1¢ dy kién sau chao ban: 72 ty dong.

- Nguyén tac xtr Iy s6 ¢6 phan 1¢ va khong chao ban hét: HPQT sé& chao
ban cho c6 dong cong ty hodc nguoi khac voi nhiing diéu kién phu hop va gia
khong dugc thap hon gia chao ban cho ¢6 dong hién hiru.

- Thoi gian du kién phat hanh: 9/2019.

- L6 trinh thyc hién:

+ Giai doan diang ky mua c6 phiéu: 07/9/2019 - 16/9/2019.

+ Giai doan ndp tién mua c6 phiéu: 17/9/2019 - 26/9/2019.

+ Hoan tat: 27/9/2019 - 30/11/2019.

Nghi quyét 07/NQ-PHDPCD ngay 04/9/2019 ciia PHPCP PTC giao Hoi
dong quan tri chi dao giam déc PTC trién khai thyc hién phuong an tiang von.
Trén co s& NQ/07 ctia Pai hoi dong cd dong, ngay 05/9/2019 HDQT PTC da co
Quyét dinh 01/QD-HPQT giao cho giam ddc PTC va cac phong ban tién hanh
cac thu tuc chao ban theo 10 trinh da dugc PHDPCD da thong qua va dang ky
kinh doanh theo quy dinh v61 thoi han du kién nhu néu trén.

~ Nhu vay Giam d6c PTC da ra cac thong bao chao ban co phan la dung
tham quyén da dugc HPQT PTC giao.

Can ctr theo su phan cong cia HPQT tai Quyét dinh 01/QD-HPQT, Giam
dbc PTC ciing 13 nguoi dai dién theo phap luat ciia Petimex, d3 thong bao chao
ban s6 co phan chua dugc chao ban cho ¢ dong ciia PTC bao gom ca Petimex
v6i1 thot han dang ky mua va thanh toan la truée ngay 31/12/2019.

Tinh dén ngay 31/12/2019 c6 1.362.450 c6 phan di duoc ban cho cac cd
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dong hién hiru va thanh toan du tién cho PTC theo dung ty 1¢ dé duoc Dai hoi
dong cd dong bat thuong cua PTC bleu quyet 1a 10:6 (c6 dong sO htru 10 cd
phan s& dugc hudng quyén mua 06 co phan) Con lai 1.337.550 ¢6 phan chua
dugc ban (day ciing chinh 13 ty 1& ¢6 phan con lai Petimex khong dang Ky mua
trong ndm 2019 .

- [33] Pbi voi khang céo Qé nghi chdp nhan yéu cau doc 1ap cta Petimex
v€ yéu cau huy cac Thong bao so6 128 va 129.

Ngay 18 thang 11 nam 2020 Toa 4n nhan dén tinh Vinh Long thu Iy vu én
Kinh doanh Thuong mai s6 06/2020/TLST-KDTM vé viéc “Tranh chap vé phan
von gop va phan chia lgi nhan”.

Ngay 16/12/2020 Petimex c6 don yéu cau doc lap gui Toa an nhan déan
tinh Vinh Long vdi yéu cau tuyén huy Thong bao s6 129/DKCL ngay 06/9/2019
cua PTC va yéu cau nay da dugc Toa an nhan dan tinh Vinh Long thu ly.

Ngay 18/12/2020 Toa an nhan dan tinh Vinh Long di tién hanh md Phién
hop kiém tra viéc giao ndp, tiép can, cong khai chimg cr va hoa giai vdi su co
mat cia Petimex. Tai phién hop dai dién cua Petimex da tham du va khéng dinh
gifr nguyén cac yéu cau doc lap ctia minh.

Ngay 05/01/2021 Petimex c6 don B6 sung yéu cau doc 14p nham bd sung
cac yéu cau cua minh. Trong do yéu cau doc lap moi duge bd sung la: “ Tuyén
huy viéc phat hanh co phiéu chao ban cho c6 dong hién hitu dé ting von diéu 1¢
theo Thong bao s6 128/DKCL de ngay 05/9/2019 cua Cong ty PTC”. Pong thoi
Petimex ciing giit nguyén yéu cau tai don yéu cau doc 1ap ngay 16/12/2020.

Petimex vién dan khoan 4 Piéu 153 Luat doanh nghiép ndm 2020 (Luat
hién hanh tai thoi diém nop don bd sung yéu cau doc 1ap ), co dong c6 quyén
yéu cau Toa an huy bo Quyét dinh/Nghi quyét cua HPQT neu co can cu cho
rang vi pham phap luat, vi pham Diéu 1¢ Cong ty. Petimex cho rang trong truong
hop nay Thong bao 128 va Thong bao 129 c6 tinh chap phap 1y tuong tu vOi
Quyét dinh cua Hoi dong quan tri. Noi dung cua cac Thong bao nay da quyét
dinh cu thé vé thoi gian diang ky mua, chuyén nhugng quyén mua hay thoi han
thanh toan. Pong thoi, vé tinh hiéu lyc, Thong bao 128 va Thong bao 129 hoan
toan tuong tu voi gia tri cua mot Quyét dinh cua HDQT. Béi 18, Giam dbc PTC
ky hai van ban nay dua trén viéc dugc Hoi déng quan tri giao quyén thuc hién
theo ndi dung Nghi quyét 01 ngay 05/9/2019 ctua Hoi ddng quan tri PTC.

Hoi dong xét xir nhan thay:

Khoan 4 Piéu 153 Luat Doanh nghiép nim 2020 ( la mét quy dinh moi so
v6i khoan 4 Diéu 149 luat Doanh nghlep nam 2014 ) v€ cac quyén va nghia vu
ciia Hoi dong quén tri, theo d6: “ Truwong hop nghi quyét, quyet dinh do Hoi
dong quan tri thong qua trai voi quy dinh cua phdp ludt, nghi quyet cua Pai hoi
dong cé dong, diéu 1é cong ty gdy thi¢t hai cho cong ty thi cdc thanh vién tdan

thanh thong qua nghi quyet quyét dinh dé phai cung lién doi chiu trach nhiém
cd nhan vé nghi quyét, quyét dinh dé va phdi dén bi thiét hai cho céng ty; thanh
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vién phan doi thong qua nghi quyét, quyét dinh noi trén dugc mién trir trach
nhi¢m. Truong hop nay co dong cua cong ty co quyen yéu cdu toa dan dinh chi
thuwee hién hodc hiy bé nghi quyét, quyét dinh néi trén”

Khoan 4 D1eu 149 Luat Doanh nghiép nam 2014 quy dinh “ Khi thuc hi¢n
chirc nang, quyén han ciia minh, Hoi dong quan tri tuan thu quy dinh cua phdp
luat, dzeu Ié cong ty va nghi quyét ciia Pai héi dong c6 dong. Trong truong hop
nghi quyét do Hoi dong quan tri théng qua trdi véi quy dinh ciia phdp ludt hoac
Diéu 1¢ cong ty gay thiét hai cho cong ty thi cac thanh vién tan thanh thong qua
nghi quyet dé phai cing lién d6i chiu trach nhiém cd nhdn vé nghi quyét do va
phdi dén bii thi¢t hai cho cong ty; thanh vién phan doz thong qua nghi quyet noi
trén dugc mién trie trach nhiém. Truong hop nay, co ' dong s6 hiru it nhat 01 nam
c6 quyén yéu cau Hoi dong quan tri dinh chi quyét dinh néi trén”

Nhu vy, NQ 07/NQ-PHDCD ngay 04/9/2019 cta Pai hoi dong cd dong;
Quyét dinh 01/QD-HPQT ngay 05/9/2019 ctia Hoi dong quéan tri PTC giao cho
giam ddc PTC va cac phong ban tién hanh cac thu tuc chiao ban theo 16 trinh
dugc ban hanh vao thang 9 nam 2019 trudce khi Luat Doanh nghi¢p nam 2020 cé
hiéu Iyc thi hanh ( 01/01/2020 ). Do d6 néu cac Nghi quyét, quyét dinh cua
HPQT vi pham phép luat ciing nhu Diéu 16 cong ty thi luit khong quy dinh cb
dong cong ty co quyén yéu cau Toa an hiy bo hay dinh chi thyc hién.

Pong thoi, Quyét dinh s6 01/QD-HPQT ngay 05/9/2019 cua Ho1 dong
quan tri Cong ty PTC dugc ban hanh trén co so Nghi quyet 07/NQ-bHDCD
ngay 04/9/2019 cua Dai hoi dong cd dong dugc 100% tong s6 ¢ phan co6 quyén
biéu quyét tan thanh. Cac Nghi quyét va Quyét dinh néu trén hoan toan khong
trai voi phap luat va diéu 18 cua Cong ty, do d6 c6 hiéu luc thyc hién.

Khoan 2 Piéu 148 Luat Doanh nghiép 2014 quy dinh vé hiéu luc cac nghi
quyét cta Pai hoi dong cb dong “ Cdc nghi quyet cua Dai hoi dong c6 dong
dwoc théng qua bang 100% tong sé c6 phdn cé quyén biéu quyet la hop phap va
c6 hiéu lwc ngay ca khi trinh t va thi tuc théng qua nghi quyét dé khéng dwoc
thwee hién dung nhw quy dinh”

Pong thoi Khoan 4 D‘iéu 153 Luat Doanh nghiép nam 2020 1a mot quy
dinh mai so voi khoan 4 Diéu 149 luat Doanh nghiép nam 2014, vi thé can ctr
Khoan 2 Picu 152 Luat ban hanh Van ban quy pham phap luat nam 2015 quy
dinh:

“2. Khéng dwoc quy dinh hiéu lic tré vé triede doi véi cdc trwong hop sau
day:

a) Quy dinh trach nhiém phdp Iy méi doi véi hanh vi ma vao thoi diém
thwe hién hanh vi do phap ludt khong quy dinh trach nhiém phap 1y,

b) Quy dinh trach nhiém phap 1y nang hon.”

Do d6 yéu cau phan t cua Petimex yéu cau huy cac Thong bao cua Cong

ty C6 phan thuong mai dau khi C 1a khong c6 can ct.
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Tai phién toa phic thim nguoi c6 quyen loi va nghia vu lién quan la Cong
ty ¢d phan thuong mai D khong cung cip dugc chimg cr ndo méi, do d6 don
khang cdo khong duoc chap nhén.

[4] Quan diém bao vé quyen va loi ich hop phap ciia nguoi co quyen loi
va nghia vu lién quan 1a Céng ty c¢d phan thuong mai D khong duoc Hoi dong
xét xtr chdp nhan.

[5] Quan diém bao vé quyén va loi ich hop phéap cho bi don cua cac luat
su duge Hoi dong xét xir chap nhan.

[6] Quan diém cta dai dién Vién kiém sat nhan dan cép cao tai phién toa
phu hop v6i nhan dinh cua HO1 dong xét xur.

[7] Céac phan khac cua Ban an kinh doanh thuong mai so tham khong co
khang cdo, khang nghi c6 hi€u luc phap luat ké tir ngay hét thot han khang céo,
khang nghi.

[8] An phi kinh doanh thuong mai phuc tham: Do khang cao khong dugc
chap nhan nén Cong ty c6 phan thuong mai D phai chiu.

Vi cac lé néu trén.
QUYET PINH:

Can ctr vao khoan 1 Diéu 308 Bo luat t6 tung dén suy.

[1] Khong chép nhan khang céo cta ngudi co6 quyén loi, nghia vu lién
quan Cong ty ¢ phan thuong mai D.

Giir nguyén Ban 4an kinh doanh thwong mai so tham s 01/2021/KDTM-
ST ngay 29 thang 4 nam 2021 cta Toa an nhan dan tinh Vinh Long.

Can cr vao Diéu 147, 244 cua Bo luat t tung dan su; cac Piéu 124, 125
va 149 cta Luat doanh nghiép nam 2014; Piéu 26 cua nghi quyét sé
326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 cua uy ban thuong vu qudc
hoi quy dinh vé muc thu, mién, gidm, thu, ndp, quan ly va st dung an phi, 1€ phi
toa an;

Tuyén xu:

1. Pinh chi xét xir mot phan yéu cau khai kién cua cac nguyén don vé
viéc yéu cau toa an giao cho 6ng Lé Van Bé S thyc hién thu tuc dang ky thay
do1 ndi1 dung dang ky doanh nghiép cho PTC dé tang von diéu 1€ .

Dinh chi xet xar mot phan yéu cau khoi kién cua cac nguyén don va mot
phan yéu cau doc lap cta nguoi co quyén loi va nghia vu lién ~quan ong Lé
Trung Nguyén K vé viéc yéu cau toa an budc bi don la Cong ty ¢ phan thuong
mai dau khi C (PTC) bdi thudng thiét hai vé c¢d tirc ndm 2020 va cac nam sau do
cho dén thoi diém hoan tat thu tuc tang von diéu 18 va chia c6 tic cho céc
nguyén don, muc chia ¢6 tic duoc ap dung theo mirc 7% twong ty nhu nim
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2019 hoic mirc chia cb tirc gan nhat dugc Pai hoi dong co dong thong qua vao
thoi diém chia.

2. Chép nhan mot phan yéu cau khoi kién cua cac nguyén don va chap
nhan mot phan yéu cau doc 1ap cia nguoi co quyen loi va nghla vu lién quan
6ng L& Trung Nguyén K; budc cong ty c6 phan thuong mai dau khi C (PTC)
thuc hién nghia vu nhu sau:

2.1. Phat hanh c6 phiéu cho Nguoi khai kién, Ngudi c6 quyén loi, nghia
vu lién quan 12 Ong L& Trung Nguyén K; cap nhat vao S ding ky cd dong cua
PTC s6 ¢6 phan ma PTC di ban theo Nghi quyét sé6 07/NQ-PHDCP ngay
4/9/2019 cua Pai hoi dong co dong PTC va da duoc thanh toan du cho PTC,
theo thdng tin chi tiét dudi day:

S0 ¢o phan da ban va da

Moé dwoc thanh toan du, can S6 tid

co Nguoi khai kién dwgc ghi nhin vao So _oonen

A < ;R an ., da thanh toan
dong dang ky co dong cua PTC (Pdng Viét Nam)

(ménh gid 10.000d/cé phin) g VK
Az | COngty TNHHMTVIM | 554 390 2.583.900.000d
dau khi H

A4 | Doanh nghiép tu nhan Q 190.760 1.007.604.000d
A9 | Nguyén Vin D 371.935 3.719.346.000d
A10 | Nguyén Thi Ngoc H 66.240 662.400.000d
A87 | Tran Thanh Trung 375 3.750.000d
A40 | Nguyén Thanh D 3.750 37.500.000d
A69 | Lé Thi H1 750 7.500.000d
A85 | Nguyén Thanh b 150 1.500.000d
A86 | Truong Hiru T2 375 3.750.000d
A88 | Nguyén Vin H2 375 3.750.000d
A92 | b6 Thanh P 375 3.750.000d
A64 | Huynh Van N4 1.500 15.000.000d
AG7 | Nguyén Hoang V 1.125 11.250.0004
A84 | Lé Thi Kim N2 150 1.500.0004
A27 | Lé Thi CamPhung 18.285 182.850.0004
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A93 | Nguyén Phii X 1.320 13.200.000d
A30 | Lé VanBé S 62.865 628.650.000d
Al12 | Nguyén Vian H3 3.000 30.000.000d
A20 | Nguyén Minh G 2.250 22.500.000d
A95 | Nguyén Thi Hong Dung | 750 7.500.000d
A62 | Lé Loc Q 1.080 10.800.000d
A97 | Nguyén Vién K 22.905 229.050.000d
A28 | Binh Thi Kim N4 12.750 127.500.000d
A96 | Trinh Thi My H 249.150 2.491.500.000d
A80 | Lé Vinh P 57.990 579.900.0004
A98 | Lé Trung Nguyén K 33.855 338.550.000d

2.2. Thyc hién tha tuc dang ky thay ddi noi dung Gidy chang nhan ding
ky doanh nghiép tai co quan nha nudc c6 tham quyén dé ghi nhan vén diéu 18
méi 1a 58.624.500.000d (Nam muwoi tam ty, sau tram hai muoi bon triéu, nam
tram nghin dong).

3. Khong chap nhan mot phan yéu cau khoi kién cua cac nguyén don va
mot phan yéu cau doc 1ap cua ong Lé Trung Nguyén K vé viéc yéu cau bi don
Cong ty co phan thuong mai dau khi C boi thuong thiét hai c6 tirc nim 2019 va
chiu 1ai do cham thuc hi€n nghia vu v61 muc 1ai suit 10%/nam trén so tién cu
thé nhu sau:

cong ty TNHH MTV TM Dau khi H s6 tién 482.328.000d (bon tram tam
muoi hai triéu ba trdm hai muwoi tdm ngan dong), Doanh nghiép tu nhan Q
356.086.080d (Ba tram nam muwoi sdu triéu khong tram tam muwoi sdu ngan
khéng tram tam mueoi dong), 6ng Nguyén Vian D 694.277.920d (sdu trdam chin
muoi bon triéu hai tram bdy mwoi bdy ngan chin tram hai muwoi dong), ba
Nguyén Thi Ngoc H 134.323.000d (mot tram ba muoi bon triéu ba tram hai
muoi ba ngan dong), ong Tran Thanh Trung 700.000d (Bdy trdm ngdan dong),
6ng Nguyén Thanh D 7.000.000d (Bdy triéu dong), ba Lé Thi H1 1.400.000d
(mot triéu bon tram ngan dong), 6ng Nguyén Thanh B 280.000d (Hai trdm tim
muoi ngan dong), 6ng Truong Hitu T2 700.000d (Bdy tram ngan dong), dng
Nguyén Van H2 700.000d (Bay tram ngan dong), ong Bd Thanh P 700.000d
(Bay tram ngan dong) ong Huynh Van N4 2.800.000d (Hai triéu tam tram ngan
dong), ng Nguyén Hoang V 2.100.000d (Hai triéu mét tram ngan dong), ba Lé
Thi Kim N2 280.000d (Hai trdm tim muwoi ngan dong), ba Lé Thi Cam P,
34.132.000d (Ba muoi bon triéu mét tram ba muweoi hai ngan dong), dng Nguyén
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Phi X 2.464.000d (Hai triéu bon tram sdu muoi bén ngan dong), ong Lé Vin
Bé S 119.098.000d (Mot tram mwoi chin triéu khong tram chin muwoi tam ngan
dong), 6ng Nguyén Van H3 5.600.000d (Niam triéu sdu tram ngan dong), ong
Nguyén Minh G 4.200.000d (Bdn triéu hai tram ngan dong), ba Nguyén Thi
Hong Dung 1.400.000d (Mot ly bon tram triéu dong), Ong Lé Loc Q 2.016.0004
(Hai tri¢u khong tram muoi sdu ngan dong), dng Nguyen Vién K 42.756.000d
(Bén muoi hai triéu bay trim nim muoi sau ngan dong), ba Pinh Thi Kim N4
23.800.000d (Hai mwoi ba triéu tam tram ngan dong), ba Trinh Thi My H
465.080.000d (Bon tram sau muoi lam triéu khéng tram tam muoi ngan dong),
ong Lé Vinh P, 109.998.000d (Mot tram lé chin triéu chin tram chin muoi tam
ngan dong) va Ong Lé Trung Nguyén K 48.583.500d (Bon muwoi tam triéu nam
trdam tdm muoi ba ngan nam tram dong).

4. Khong chap nhan yéu cau doc 1ap cta ngudi co quyén loi va nghia vu
lién quan 12 Cong ty c6 phan thuong mai D (Petimex) vé viéc huy phét hanh cd
phiéu chao ban cho c6 déng hién hiru dé tang von dicu 1¢ theo Thong béo sd
128/DKCL ngay 05/9/2019 va thong bao s6 129/TB-DKCL ngay 06/9/2019 cua
Cong ty c¢o phan thuong mai dau khi C (PTC).

[2] Cé4c phan khéc cua ban an kinh doanh thuong mai so tham khong co
khang cdo, khang nghi c6 hi€u luc phap luat ké tir ngay hét thot han khang céo,
khang nghi.

[3] An phi kinh doanh thuong mai phac tham Cong ty cd phan thuong
mai D phai chiju 2.000.000 déng duogc trir vao sé tién da ndp theo bién lai thu s6
0003343 ngay 11 thang 5 ndam 2021 cta Cuc Thi hanh an dan sy tinh Vinh
Long.

[4] Ban an kinh doanh thwong mai phuc tham c¢6 hiéu luc phap luat ké tir
ngay tuyén an.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- Tda 4n nhén dan tdi cao; 1) THAM PHAN - CHU TOA PHIEN TOA

- VKSNDCC tai TP H6 Chi Minh; 1)

- TAND tinh Vinh Long; 1)

- VKSND tinh Vinh Long; @

- Cuc THADS tinh Vinh Long; @)

- Nguyén don,; (25)

- Bi don; @

-NLQ; @ s

- Luu VT (6), HS (2) T.43 (BA 36). Lé Thanh Long
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