TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Péc 1ap - Tw do - Hanh phc

Ban &n s6: 204/2023/DS-PT
Ngay 18 - 4 - 2023
Vv Tranh chap doi nha cho ¢ nho, tranh
chap Ve quyen s¢ hiru nha, huy cap nhét
trong gidy chang nhan quyen so hitu nha ¢,
quyén sir dung dét o.

, ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phan Hgi dang xét xa phuc tham gém co:
Tham phén - Chui toa phién toa:  Ong Hoang Thanh Diing
Céac Tham phan: Ong Pham Tri Tuan

Ba Ho Thi Thanh Thuy

- Thw ky phién toa: Ba Trinh Thi Phuong Thao - Thu ky Toa 4n nhén dén
cap cao tai Thanh pho H6 Chi Minh.
- Dgi di¢n Vign Kiém sat nhan dan cap cao tgi Thanh pho Hé Chi Minh
tham gia phién toa: Ong Pham Céng Minh - Kiém sat vién.

Ngay 18 thang 4 nam 2023, tai tru s& Toa an nhan dan cép cao tai Thanh
phé HO Chi Minh xét xtr phtc thém Cong khai vu an thu 1y s6 624/2022/TLPT-
DS ngay 08 thang 12 nam 2022 vé viéc “Tranh chap doi nha cho ¢ nho, tranh
chap veé quyén so hitu nha, huy cdp nhdt trong gidy chimg nhdn quyén sé hitu
nha 6, quyén sir dung ddt ¢’

Do Ban an dan su so tham S(f) 973/2022/DS-ST ngay 30 thang 6 nam 2022
cuia Toa an nhan dan Thanh pho Ho Chi Minh bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xir phuc tham sb 113/2023/QD-PT ngay
16 thang 3 nam 2023, gitra cac duong su:

- Nguyén don: Ong Nguyén Thé H, sinh nim 1975.
Dia chi: duong Tr, thanh phé P, tinh Gia Lai.
Dia chi lién hé: duong Ng, Phuong 9, Quan 10, Thanh phé H6 Chi Minh.

Nguoi dai dién theo 1y quyén nguyén don: Ong Nguyén Hitu M, sinh nim
1972. (c6 mat)

Dia chi: duong P, Phuong 13, quan G, Thanh phd HO Chi Minh.
- Bi don: Ba Pham Ngoc H, sinh nam 1960. (c6 mat)



Dia chi: duong T (s6 cii duong N), Phuong 11, quan G, Thanh ph H6 Chi
Minh.

- Nguroi c6 quyén loi, nghia vu lién quan:

1/. Ong Pham Hong L, sinh nim 1961. (c6 mit)

Dia chi tam tra: Thon N, x& N1, huyén D, tinh Lam Déng.

_ Diachilién hé: duong T (s6 cii duong N), Phuong 11, quan G, Thanh phd

Ho6 Chi Minh.

Nguoi bao vé quyén va loi ich hop phap cua 6ng Pham Héng L: Luéat su
Lé Thi V va Luat su Phan Puc L — Poan Luél‘g su Thanh pho H6 Chi Minh.
(Luat su V ¢6 mat, Luat su L c6 don xin xét xr vang mat)

2/. Ba Nguyén Thi Bich H1, sinh nim 1972.

bia chi: B, M, Q, HIM 2M7 CANADA.

Dia chi lién h¢: duong L, thanh phé P, tinh Gia Lai.

Nguoi dai dién theo ity quyén ciia ba H1: Ong Nguyén Hitu M, sinh nim
1972. (c6 mat)

Pia chi: duong P, Phuong 13, quan G, Thanh phd Ho Chi Minh.

3/. Ba Nguyén Thi N, sinh nim 1935. (vang mat)

4/. Ong Bui Hoang Ngoc Ph, sinh nam 1993. (vang mait)

_ Cung dia chi: duong T (s6 cii duong N), Phuong 11, quan G, Thanh phd

Ho Chi Minh.

- Nguoi khang céo: Ong Nguyén Thé H, ba Nguyén Thi Bich H1, ba Pham
Ngoc H.

NQI DUNG VU AN:

Nguyén don éng Nguyén Thé H trinh bay:

Cin nha s duong N (s6 méi 1a dudng T), ‘Phuong 11, quén G, Thanh phé
Hb Chi Minh dugc Uy ban nhan dan Thanh pho Hb Chi Mmh cap Gidy chung
nhan quyén so hiru nha & va quyén st dung dat & s6 9826/98 ngay 05/8/1998,
cho 6ng Nguyén Vin V va ba Nguyén Thi X. Ong V va ba X chuyén nhuong
cho dng Nguyén Trung Th, da diang bo tai S& Nha dat ngay 10/02/1999. Ong Th
chuyén nhuong cho ba Nguyén Thi M, di ding bo tai S Nha dat ngay
27/6/2001. Ba M va 6ng Tran Tan L1 chuyén nhuong cho 6ng Nguyén Thé H
theo Hop dong mua ban nha cé chung nhan ciia Phong Cong chimg s6 5 Thanh
phé Ho Chi Minh ngay 21/7/2004, di dugc Trung tam Thong tin Tai nguyén -
Moi trudng va Dang ky nha dat cap nhat, ding bo ngay 20/12/2004 trén Gidy
chtng nhan quyén sé hitu nha & va quyén st dung dat & s6 9826/98 do Uy ban
nhan dan Thanh phd HO Chi Minh cdp ngay 05/8/1998. Ngoai ra, ngay ba
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Nguyén Thi M c¢6 viét Gidy ban nha cho 6ng Nguyén Thé H (gidy tay).

~ Sau khi hoan tat tha tuc ong H da cho ba Pham Ngoc H (1a chi cua 0ng L)
tiép tuc cho ¢ nho. Toan b ban chinh gidy to nha do 6ng H gitr.

Nay nguyén don 6ng Nguyén Thé H yéu cau bi don ba Pham Ngoc H va
nhimg nguoi dang cu ngu tai can nha phai don ra khoi nha va tra lai can nha sO
duong N (so moi 1a duong T), Phuong 11, quan G, Thanh phd HO Chi Minh cho
6ng Nguyén Thé H.

Truong hop Toa an chap nhan yéu cau khoi kién cua nguyén don, thi
nguyén don dong y hoan lai gia tri xay dung cho bi don theo gia tri xay dung
trong ching thu tham dinh.

Bi don ba Pham Ngoc H trinh bay:

Can nha s6 dudng N (s6 méi 1a duong T), Phuong 11, quan G, Thanh phd
H6 Chi Minh 14 do me ctia ba 13 ba Nguyén Thi N va em trai cta ba 1a 6ng Pham
Hong L mua nim 1999. Ba dugc 6ng L cho & tir nam 1999 dén nay, qué trinh
mua béan nha thi 6ng L va ba N 13 ngudi ndm rd nhat. Cin nha trén khong phai
ctia 6ng H nén ba khong dong ¥ tra nha cho 6ng H.

Trong qua trinh stt dung va ¢ tai can nha, ba c6 stra chita nha nhu nang
nén, 1am gac, 1am bép, 1am lai toan bo toilet, 1am cong, thay toan bo gac gb bang
san xi mang, thay toan bd cura..., chi phi sira chira nha hét khoang 318.773.000
dong. Pén thang 9 nim 2020, do nha nudc nang cap duong nén ba sta chita
thém nhu sau: nang san nén nha, 16t gach, dit ng nudc trudc san nha, lam hé
gas, 16t gach, khoan gleng, lap may bom nudc, lam duong éng nude bon ria
chen, sura lai cura Sat cura cong, céu thang, chéng dot mai nha, dap tuong, to trét,
d6 da... tong sb tién 1a 50.830.000 dong. Nhu viy, tong s tién sira chira 1a
369.603.000 dong.

‘Hién nay can nha trén, do ba, 6ng Bui Hoang Ngoc Ph (con trai) va ba
Nguyén Thi N (meg cua ba) cu tr.

Ngueoi c6 quyén loi, nghia vu lién quan éng Pham Hong L trinh bay:

Ong 1a nguoi Viét Nam dinh cu va da nhap qudc tich Canada nam 1983.
Cian nha s6 duong N (so moi la duong T), Phuong 11, quan G, Thanh phd Ho6
Chi Minh do 6ng b tién ra mua, thoi diém d6 ong Nguyén Thé H 1a em vg cua
ong, nén nho 6ng H dung tén gium. Viée dimg tén gium khong co gidy cam két
tryc tiép tir 6ng H. Tuy nhién, ¢ gidy viét tay ba Nguyen Thi Bich H1 (1a vo
trudc day cua 6ng) xac nhan ngay 28/02/2006 va Gidy xac nhan cta nguoi ban
la ba Nguyén Thi M va 6ng Tran Tan L1 v&i nguoi mua nha 1a ba Nguyén Thi N
dugc Thira phat lai quan G 1ap vi bang ngay 02/7/2013. Ngoai ra con c6 dia CD
ghi am cudc nodi chuyén gitra 6ng va ba H1.

Toan bd qua trinh mua ban nha 1a do me cta ong la ba Nguyén Thi N tryc
tiép giao dich voi ba Nguyén Thi M va ng Tran Tan L1. Ba N 1a ngudi tryc tiép

giao tién cho ba M, viéc giao tién dugc thuc hién thanh 03 dot, mdi dot
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50.000.000 dong (hai bén mua ban nha véi gia 150.000.000 déng nhung trén
gidy to chi thé hién 1a 50.000.000 dong). Hai 1an dau (mua hé nam 2003) ba N
giao cho ba M tai nha ba M, 1an tht 3 (mua hé nim 2004) c6 vo ong 1a ba H1 ¢6
mit & trong nha ba N, khi ba M dén nha ba N ¢ B dé 14y tién. Tai dia CD, ba H1
c6 xac dinh Ong H1a nguoi dung tén gium va ba H1 1a nguoi gitr ban chinh Glay
chirng nhan quyen sO hiru can nha duong N, Phuong 11, quan G, Thanh phd Hb
Chi Minh, dng thoi xac dinh khong biét ba M 1a ai, ba Hl chi gip ba M mot lan
tai nha ba N. Ong H ciing di xac nhan 6ng H khong phai 1a nguoi giao dich mua
ban nha, viéc tra tién mua nha ma do ba H1 1a chi gai ong thyc hién.

Ong khong yéu cau Toa an giam dinh giong noi trong dia CD vi ba H1 da
thira nhan day 1a giong néi cia ba H1 va ndi dung c6 mot phan lién quan dén
nha G va ong H.

Ong dong ¥ v6i chimg thw thAm dinh gia do Cong ty ¢d phan Tham dinh
Gia TD lap ngay 11/12/2020 va khong yéu cau tham dinh gia lai.

Do do, ong khong déng v voi yéu cau khoi kién ctua nguyén don ong
Nguyén Thé H. Pong thoi, ong yéu cau cong nhén can nha duong N (s6 mai 1a
duong T), Phudng 11, quan G, Thanh phé H6 Chi Minh thudc quyén s hitu ciia
ong va yéu cau huy cap nhat, dang ky ding tén ong Nguyén Thé H c6 xac nhan
cua Trung tdm Thong tin Tai nguyén - Mai truong va Pang ky nha dat ngay
20/12/2004, trén Gidy chimg nhan quyén s hitu nha & va _quyén sur dung dat
56 9826/98 do Uy ban nhan dan Thanh phd H6 Chi Minh cap ngay 05/8/1998.

Ngueoi ¢6 quyén loi, nghia vu lién quan ba Nguye~n Thi Bich HI trinh bay:
Nguyeén ngay 10/7/2003, khi con ¢ Viét Nam, ba két hon 6ng Pham Hong L va
chung song tai nha cua ba Nguyén Thi N (me cta 6ng L). Thoi gian nay, ba
Nguyen Thi M 1a ban than véi gia dinh 6ng L ngo y muodn ban can nha tai dia
chi s6 duong N, Phuong 11, quan G, Thanh phd HO Chi Minh. Cin nha nay hién
do chi ctia 6ng L la ba Pham Ngoc H dang thué 6. Do 6ng L khong du diéu kién
mua lai cin nha noi trén, nén ¢ ban voi ba 1a do gia ré nén dé nguoi trong nha
mua van t6t hon ngudi ngoai va ba H van c6 thé dé dang tiép tuc thué dé . Ba
¢ ban véi gia dinh bén ba va em cia ba 1a 6ng Nguyén Thé H mudén mua cin
nha noi trén. Sang ngay 06/4/2004, ba va 6ng H c¢6 moi vo chong ba M xubng
nha me cua 6ng L tai dia chi dudng s6 2, khu phé 3, phuong H, quan T dé giao
tién nha. Do ban dot xuat, dng H vé khong kip nén c6 nhd ba giao dich giup viéc
mua cin nha noi trén. Tai nha me ctia 6ng L, ba di giao du s tién mua ban nha
va giao mot 1an duy nhét 1a 150.000.000 dong cho vo chong ba M. Sau khi nhan
tién, vo chong ba M d3 1am gidy mua ban nha cho 6ng H va da doc lai c6 su
chung kién cia ba N (me ctia 6ng L) va em cta 6ng L 12 dng Nguyén Trung Th.

Do 6ng H khong biét mat ba M nén ba va 6ng c6 hen vo chong ba M ra
Phong Céng chimg quan G dé ky tén sang nhuong lai quyén so hitu cian nha sb
duong N, Phuong 11, quan G cho dng Nguyén Thé H. Viéc mua ban, chuyén
nhugng duoc thuc hién xong va 6ng H da duoc cap nhat dimg tén chu so hiru
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trong gidy chtimg nhan quyén s& hiru nha.

Ba Pham Ngoc H (chi chong) 1a than nhén bén gia dinh chdng; ba c6 noi
ong H nén ong H tin twong ba H va d€ cho ba H ti€p tuc ¢ lai can nha noi trén
ma khong can lam hop dong thué méi.

Can nha sé dudng N, Phuong 11, quan G 1a hoan toan do 6ng H mua lai
ctia vo chong ba M di lam thu tuc chuyén quyén nén dng H c6 dy du tu cach
chu so hitu dé quyét dinh moi van dé va hanh xir voi tu cach 1 sé hitu chi ma
khong can ¢o su ung thuan cua ba.

Nguoi c6 quyén loi, nghia vu lién quan ba Nguyén Thi N trinh bay:

Va0 nim 1999, con trai ctia ba 1a 6ng Pham Hong L ¢6 mua cin nha sb
duong N, Phuong 11, quan G cta 6ng Nguyén Vin V va ba Nguyén Thi X, dé
cho ba va con géi la Pham Ngoc H ¢. Sau khi & mot thoi gian, ba giao lai cho ba
H quan 1y, sir dung can nha néu trén.

Nam 2001, 6ng L ket tién nén ban lai cin nha cho ba Nguyén Thi M. Pén
nim 2003, ba M khong duoc nhap ho khau tai cin nha nay nén ba M ban lai cin
nha cho dng L, véi gia 150.000.000 dong. Viéc giao tién cu thé thang 6/2003, ba
c6 dén nha ba M hai lan: 1an thir nhat 1a dé dua tién dit coc mua nha cho ba M
s6 tién 50.000.000 dong; 1an thtr hai dua tiép 50.000.000 dong. S6 tién con lai
dung ra ba phai tra cho ba M trong thang 7/2003 nhung do c¢6 phat sinh yéu cau
ctia ba M 1a dé cho ba M thir nhap ho khau thém lan cubi, du két qua nhu thé
nao thi ba M s& dén nha ctia ba dé nhan tién dot ba va tién hanh sang tén gidy to
nha nén ba va éng L dong .

Hé nam 2004, bd M dén nha cua ba tai dia chi duong sb 2, khu phd 3,
phuong H, quan T dé nhan sd tién con lai. Tai ddy, ba co kéu con dau 1a ba
Nguyén Thi Bich H1 vao phong cta ba lay dem 50.000.000 dong dua cho ba M.

Ba khang dinh viéc mua ban nha 1a do ba va 6ng L giao dich véi ba M, tat
ca cac giao dich trén ba H1 va dng H déu khong biét, 6ng H chi 1a nguoi ding
tén gium 6ng L can nha trén.

Do ba di 1am mat chirng minh nhan déan, ho khau ¢ Gia Lai bi x6a va 6ng
L 1a Viét Kiéu khong duge dimg tén nha & Viét Nam, con gai 1a ba Pham Ngoc
H lam an that bai, thua 10. Do do, ba d¢ xuat v4i ong L tim nguoi ding tén gium.

Do thay cin nha qua nho, chang ddng bao nhiéu nén ba tin nhiém ong
Nguyén Thé H 1a em vg cia 6ng L ding tén gium va nho ba H1 la con dau lo
thu tuc gidy to nha, vi ba hay dau bénh, khong c6 stc khode, di ding bat tién.
Nay gitra v¢g chong 6ng L va ba H1 mau thuan véi nhau, mac du ba da khuyén
can nhung 6ng L va ba H1 da ly hon.

Thuc té can nha s6 dudng N, Phuong 11, quin G 1a cta dng L bo tién ra
mua va tir khi mua dén nay gia dinh ba giao cho ba H & va quan ly.

Nguoi ¢é quyén lgi, nghia vu lién quan 6ng Bii Hoang Ngoc Ph trinh
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bay:

Ong 14 con cua ba Pham Ngoc H, 6ng & tai cin nha s6 duong N, Phuong
11, quan G, Thanh phé H6 Chi Minh tir ndm 1999 dén nay. Nha do ba Nguyén
Th1 N (ba Ngoai cua 6ng) va 6ng Pham Hong L (cau cua 6ng) mua cho hai me
con &. Gidy to nha, sang tén, doi chu 13 do ba N va 6ng L quyét dinh, 6ng khong
biét. Ong chi nghe 6ng L va ba N néi mua cho hai me con dng cin nha nhung
khéng cho ba H dimg tén vi ba H dimg tén s& ban mat nha. Ong khong can du
chuyén nha dat nén khong biét.

Ngueoi lam chirng ba Nguyén Thi M trinh bay:

Nim 2001, ba c¢6 mua cin nha sd duong N, Phuong 11, quan G, Thanh
phé Hb Chi Mlnh cia 6ng Pham Hong L, qubc tich Canada v6i gia tién 1a
45.000.000 dong. Ba Nguyén Thi N 1a me ctia 6ng L 1a nguoi dai dién cho dng L
dung ra giao dich va nhéan tién. Ong Nguyén Trung Th 12 ngudi dung tén giim
cht quyén nha cho 6ng L va 6ng Th da ky gidy to sang tén chil quyén cho ba.

Muc dich ba mua cin nha dé nhap ho khau va do ba chua c6 nhu cau sir
dung nha nén ba dé cho ba H 1a chi cia dng L dugc tiép tuc & lai trong can nha.
Pén hé nam 2003, viéc nhap ho khau khong thanh nén khi éng L ngé 10i mudn
mua lai cin nha nén ba dong y ban lai cin nha nay cho 6ng L voi gia
150.000.000 dong. Ba N 1a nguoi ding ra giao dich va tra tién tryc tiép cho ba
va ba da nhan du so tién nodi trén trong ba dot tai nha ba N.

Pau nam 2004, ba c6 ky gidy to sang tén nha cho 6ng Nguyen Thé H 14
theo yéu cau cua ba N vé viéc ky gidy to chuyén nhuong chi quyén nha. Ba
khong c6 bat ky giao dich mua ban nao véi 6ng H hay ba H1.

Ba xac nhan Gidy ban nha ngady 06/4/2004, do dng Nguyén Thé H cung
cap cho Toa 4n 1a chit ky va chit viét ghi ho tén Nguyén Thi M 1a chit ky va chir
viét ciia ba. Tuy nhién, ba khong giao dich mua ban nha véi 6ng H nén khong cé
viéc ba nhan 150.000.000 déng cia 6ng H nhu nodi dung cia to gidy ban nha
ngay 06/4/2004 néu trén va nodi dung gidy ban nha ba chua timg viét va doc noi
dung.

Nguoi lam chirng ong Tran Tan LI trinh bay: Ong 1a chong cia ba
Nguyén Thi M, dng thong nhat véi 161 trinh bay cua ba M.

Nguwoi lam chimg 0ng Nguyen Trung Th trinh bay: Nam 1999, 6ng Pham
Hong L, qudc tich Canada c6 bo tién ra mua can nha o du:orng N, Phuong 11,
quan G, Thanh ph6 Hb Chi Minh ciia 6ng Nguyén Vian V va ba Nguyén Thi X,
dé cho ba Pham Ngoc H (chi cia ong L) ¢ va quan ly. Do dng L 1a Viét kiéu nén
chua dugc phép dung tén nha va dé tao diéu kién cho 6ng nhap ho khau vao
thanh phé nén dng L (anh cta 6ng) c6 nhd éng dung tén gium chu quyén nha va
ong da thuc hién ding tén gium. Nam 2001, ong L can von nén ban can nha trén
lai cho ba Nguyén Thi M va 6ng di ky gidy to chuyén nhuong cin nha cho ba M
dung nhu yéu cau caa ong L.



Mua hé nam 2003, 6ng L c6 thoa thuan v6i ba M dé mua lai can nha néi
trén va ba M di dong y. Ong L c6 nho éng dimg tén gium chu quyén nha thém
mét 1an nita nhung vi 6ng di cong tac xa, viéc lam ban ron nén 6ng da tur chéi.
Sau d6, dng L c¢6 cho ong va gia dinh biét 13 s& nho vo 1a ba Bich H1 dtng tén
giim chu quyén nha.

Pén dau nam 2004, dng L co cho tit ca cac thanh vién trong gia dinh
(trong do6 c6 6ng) biét 1a vi ba H1 sip di Canada nén khong tién dimg tén gium
va ba H1 c6 dé nghi nho 6ng H dung tén gium nén Ong L da nho 6ng Nguyén
Thé H (em vo) dimg tén gium chil quyén nha.

Vi ong 1a nguoi lién quan va biét 16 ngudn gbe can nha nay tir nam 1999
cho dén nay nén 6ng khang dinh cin nha nay 14 do 6ng L bo tién ra mua lai tir ba
M va ba Nguyén Thi N (12 me ctia 6ng) 13 nguoi dai dién duy nhat cho 6ng L dé
giao dich va tra tién cho ba M. Ong H chi 12 nguoi dimg tén gitm cha quyén nha
cho dong L.

Tai Bin dn din sw so tham sé 973/2022/DS-ST ngay 30 thang 6 nim
2022, Toa an nhdn dian Thanh pho Ho Chi Minh dd quyét dinh:

Can cu Diéu 146, Piéu 243 B luat dan sy nam 1995 va Diéu 158, DPicu
166 Bo luat dan sy nam 2015; diém d khoan 1 Diéu 169, Diéu 186 Luat Dat dai
nam 2013; diém b khoan 2 Diéu 8, khoan 1 Diéu 9, Piéu 159, Piéu 160 Luat
Nha ¢ nim 2014; khoan 2 Piéu 5, khoan 1 Piéu 6 Nghi dinh s6 99/2015/ND-CP
ngay 20/10/2015 ciia Chinh phii quy dinh chi tiét va huéng dan thi hanh mot sd
diéu Ludt nha &; Nghi dinh 70/CP ngay 12/6/1997 clia Chinh phii quy dinh vé 4n
phi, 1¢ phi Toa an; Nghi quyét sb 326/2016/UBTVQH14 ngay 30/12/2016 cua
Uy ban thuong vu Quéc hoi quy dinh vé murc thu, mién, giam, thu, ndp, quan ly
va str dung an phi va 1¢ phi Toa an.

1/. Khong chép nhan yéu cau khoi kién doi nha cho & nhd ctia nguyén don
6ng Nguyén Thé H, yéu cau bi don ba Pham Ngoc H va nhimg nguoi dang cu
ngu tai can nha phai don ra khoi nha va tra lai cdn nha s6 duong N (so moi 1a
duong T), Phuong 11, quan G, Thanh phé H6 Chi Minh cho 6ng Nguyén Thé H.

2/. Cheflp nhan yéu cau doc lap cta ngudi c6 quyén loi, nghia vu lién quan
ong Pham Hong L:

2.1/. Cong nhén cin nha s6 duong N (s0 méi 1a duwong T), Phuong 11,
quan G, Thanh pho H6 Chi Minh thudc quyén s¢ hitu cua 6ng Pham Hong L.

2.2/. Ong Pham Hong L c6 nghia vu thanh toan gia tri chénh léch ting
thém so voi sd tién gdc nhan mua ban cho 6ng H va ba H mdi ngudi 1a
482.039.352 (b6n tram tam muoi hai triéu khong trim ba muoi chin nghin ba
tram niam muoi hai) dong.

2.3/. Ong Pham Hong L ¢6 nghia vu thanh toén tién stra chira cho ba H la
369.603.000 (ba tram sdu muoi chin tri¢u sau tram 1¢ ba nghin dong).

2.4/. Budc 0ng Nguyén Thé H c6 nghia vu giao lai ban chinh Gidy chung
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nhan quyén so hiru nha & va quyén stt dung dat & s6 9826/98 do ij ban nhén
dan Thanh phé Hb Chi Minh cap ngay 05/8/1998, dé 6ng Pham Hong L can ctr
Ban 4n nay, duoc quyén lién hé cic co quan chic nang co tham quyén cap nhat,
bién dong dimg tén chi s hiru 6ng Pham Hong L, d6i v6i can nha sé duong N
(s6 méi 1a duong T), Phuong 11, quan G, Thanh pho Ho Chi Minh, theo Gidy
chirng nhan quyén sé hiru nha ¢ va quyen str dung dat & s6 9826/98 do Uy ban
nhan dan Thanh phé H6 Chi Minh cap ngay 05/8/1998 theo quy dinh phap luat.

Ngoai ra, ban an so tham con quyét dinh v€ chi phi t6 tung, an phi va
quyén khang cao cua cac duong su.

Sau khi xét xir so tham,

Ngay 14/7/2022, 6ng Nguyén Thé H, ba Nguyén Thi Bich HI ¢6 don
khang cao toan bo ban an so tham.

Cung ngay, ba Pham Ngoc H c¢6 don khang cdo, dé nghi Hoi dong xét xur
phuc tham sira ban an so tham theo hudng tang so tién thanh toan gia tri nha va
cong strc quan ly, gin giir tai san cho ba H.

Tai phién toa phuc tham, ba Pham Ngoc H, nguoi dai dién theo oy quyén
ctia 6ng Nguyén Thé H va ba Nguyén Thi Bich H1 trinh bay van giit nguyén yéu
cau khang cio.

Nguoi bao vé quyén va loi ich hop phap cia 6ng Pham Héng L duara céac
lap luan dé nghi Hoi dong xét xir bac khang cdo cua ong Nguyen Thé H, ba
Nguyén Thi Bich H1, ba Pham Ngoc H; gitt nguyén ban an so tham.

Pai dién Vién kiém sat nhan dan cp cao phat biéu quan diém giai quyét
vu an:

- Vé chap hanh phap ludt: Hoi dong xét xtr phuc tham tién hanh ding quy
dinh cua B luat t6 tung dan sy.

- Vé néi dung: Toa an cap so tham giai quyét vu an 1a 6 can cu, dung quy
dinh phap luat. Pé nghi Hoi dong xét xir bac khang cdo ctia dng Nguyen Thé H,
ba Nguyén Thi Bich H1, ba Pham Ngoc H; giit nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Cdn cir VAo cac tai ligu, ching cir da dwoc xem xét tham tra, két qud hdi,
tranh tung tai phién toa, trén co sé xem xét day du, toan dién cac ching cit, y
kién ciia cdc dwong sw, ¥ kién cua Kiém sat vién. Hgi dong xét xi phuc tham
nhdn dinh nhuw sau:

[1] V& hinh thirc: Bon khang céo cta dng Nguyén The H, ba Nguyén Thi
Bich H1 va‘ ba Pham Ngoc H lam trong han luat d;nh, hop 1€ vé hinh thac nén
duoc Hoi dong xét xir xem xeét theo trinh tu phac tham.

[2] Vé noi dung:



[2.1] Nguyén don ong Nguyén Thé H cho rang cin nha dudong N (s6 m&i
duong T), Phuong 11, quan G, Thanh phé H6 Chi Minh do 6ng H nhan chuyén
nhuong hop phap tir ba Nguyén Thi M nén éng H khai kién yéu cau ba Pham
Ngoc H va nhiing ngudi cu ngu tai cin nha phai di doi va tra lai can nha cho
ong.

Ba Pham Ngoc H khong ddng y véi yéu cau khoi kién cua nguyén don
vé6i 1y do can nha duong N do 6ng Pham Hong L (em trai ba H) nhan chuyén
nhuong va cho ba H ¢ tai can nha.

Ong Pham Héng L xac dinh nha dit do dng nhan truc tiép tir ba Nguyén
Thi M; me 6ng ba Nguyén Thi N 1a nguoi tryc tiép giao dich va thanh toan tién
nhan chuyen nhuong. Vi vay, ong L c6 yéu cau doc lap dé nghi cong nhan cin
nha duong N thuoc quyen sé hiru cua ong huy cap nhat blen doéng sang tén 6ng
Nguyén Thé H trén gidy chiing nhan quyén sé hitu nha, quyén sir dung dat.

[2.2] Nha dat s6 duong N (s6 méi duong T), Phuong 11, quan G, Thanh
phd H6 Chi Minh ¢ ngudn gdc caa vo chong ba Nguyén Thi M, dng Tran Tan
L1, dwoc UBND Thanh phd H6 Chi Minh cap Giay chang nhan quyén st dung
dat s6 9826/98 ngay 05/8/1998. Ngay 21/7/2004, 6ng L1, ba M lap Hop dong
mua ban nha véi 6ng Nguyén Thé H. Ngay 20/12/2004, 6ng H dugc cap nhat
sang tén chu so hitu d6i voi can nha néu trén.

[2.3] Ba Nguyén Thi M, 6ng Tran Tan L1 xac dinh mac di hop dong mua
ban ky két véi 6ng Nguyén Thé H nhung ba M, 6ng L1 khong biét ong H 14 ai,
khdng giao dich mua ban va nhan thanh toan tir dng Nguyén Thé H. Thuc chat,
cin nha trude day ba M, 6ng L1 caa dng Pham Hong L véi muc dich 1am ho
khau tai Thanh phd H6 Chi Minh nhung sau d6 khdng thuc hién dugc nén ba M,
ong L1 béan lai cho ong L; baN (meodngL)la ngudi truc tiép giao dich va thanh
toan tlen cho vo chdng ba M. Viéc ba M ky gidy mua béan vai 6ng H 1a do ba N
yéu cau.

Loi trinh bay cta ba M, ong L1 (bén ban) phu hop véi loi trinh bay cua
ong Pham Hong L, ba Nguyén Thi N, ba Pham Ngoc H, dng Nguyén Trung Th
déu théng nhat xac dinh cin nha sé duong N do 6ng Pham Hong L mua; do ong
L dinh cu tai Canada, khong du diéu kién dé dting tén nha dat tai Viét Nam nén
da nho 6ng H dang tén gium trén hop déng chuyén nhuong va giay chiang nhan
quyén so hiru nha, quyén sir dung dat; sau d6 dé cho ba H tiép tuc & lai can nha.

Bong thoi cling phu hop véi cac tai ligu, chung cir khac co trong hd so vu
an, cu thé: Gidy nhan tién coc mua ban nha cua ba Nguyen Thi M ngay
15/6/2003 ¢ noi dung “...Hém nay ngay 16/6/2003, téi va gia dinh dong y ban
cho 6ng Pham Hang L can nha dwong N, Phirong 11, qudn G, Giay chiing nhan
s6 9826/98 ngay 05/8/1998 do Uy ban nhan dan Thanh pho Hé Chi Minh cdp.
Gi& tién ban nha 150.000.000 dong, ba Nguyén Thi N 1a me rugt ciia Pham
Hong L dd giao cho t6i sé tién dat coc 50.000.000 dong, téi da nhdn dii so tién
noi trén. Sé con lai la 100.000.000 dong, 6ng L phdi tra cho tdi trong thoi gian
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khong qué 03 thang, ké tir ngay Ky gidy coc nay...”; Vin ban ngay 30/6/2003 c6
noi dung ba Nguyén Thi M cd nhan thém 50.000.000 ddng cua ba Nguyén Thi
N dot 2 vé viéc mua ban nha cho éng Pham Hang L, tai muc ky tén ba Nguyén
Thi N ¢6 ghi dot 2 t6i giao du 50.000.000 ddng va nguoi nhan tién ba Nguyén
Thi M, ddng thoi, ¢ ghi t6i Nguy@n Thi M c6 nhan tién tir ba Nguyén Thi N dot
3 14 50.000.000 dong, tong cong 03 dot 1a 150.000.000 déng va ba Nguyén Thi
M ky tén.

Ba Nguyen Thi Bich H1 (chi gai 6ng Nguyen Thé H, vo trude day cua
ong Pham Hong L) c6 van ban khong ghi tiéu dé x4c nhan tat ca tai san nhu nha
B, nha G va sb tién 12.000 (Canada) 1a cia dng Pham Héng L, ba H1 khéng c6
quyén tranh chap. Tai phién toa phdc tham ngay 06/01/2015, ba H1 x&c nhan
nha G néu trong van ban la can nha dang tranh chép. Tai Két luan giam dinh sb
474/KLGD-TT ngay 05/8/2009 cua Phong Ky thuat hinh sy - Cong an Thanh
phd H6 Chi Minh két luan chir viét va chix ky trén tai liéu Giay viét tay dang tén
ba Nguyén Thi Bich H1 ghi ngay 28/02/2006 va chir viét, chir ky ctua ba H1 trén
c4c mau so sanh 1a do ciing mot nguoi viét ra. Qua trinh giai quyét vu an, ba H1
xé&c dinh vian ban trén duoc lap ngay 28/02/2006, do ba H1 viét, ky tén nhung do
thoi diém d6 ba va 6ng L mau thuan, 6ng L ép budc ba viét van ban nén ba moi
lap van ban xac nhan noi dung trén. Tuy nhién, ba H1 khdng cung cap duoc tai
liéu, chung cu chimg minh viéc bi dng L €p buge. Ngoai van ban nay, qua trinh
giai quyét vu &n, 6ng L cung cip cac doan ghi 4m dugc ba H1 x4c nhan dung
giong ndi cta minh thé hién ba H1 thira nhan viéc 6ng H dimg tén gitm nha dat
cho ong L.

[2.4] Ong H, ba H1 cho rang 6ng H 1a ngudi bo tién ra mua cin nha
duong N, ba H1 1a nguoi truc tiép giao tién cho ba M, dng L1 nhung khong
cung cap duoc tai liéu, ching ct chang minh; trong khi ba M, 6ng L1 pha nhan
viéc nhan tién mua ban tir ba H1. Ngoai ra, cdn nha duong N tir nim 1999 dén
nay do ba Pham Ngoc H la nguoi quan ly, s dung. Sau khi 6ng H lap hop dong
mua ban nha, ba H (em rudt 6ng L) van tiép tuc o lai can nha nay, dong thué nha
dat, xay dung, sira chita nha nhung dng H khong c6 y kién phan d6i. Ong H va
ba H khong ¢ méi quan hé than thich nhung 6ng H lai cho ba H ¢ cin nha
thuoc sé hitu cua minh, khong budc ba H phai thanh toan tién thué nha hoic céac
chi phi khac la khéng phu hop véi [€ thong thuong.

[2.5] Tir nhitng phan tich trén, Hoi dong xét xtr phlc tham xét thdy c6 can
cr xac dinh can nha duong N do 6ng Pham Heng L bo tién ra nhan chuyén
nhuong, nhd ong Nguyen Thé H dung tén gium va giao cho ba H quan 1y, sinh
séng. Toa an cap so tham quyét dinh céng nhan cian nha duong N thudc quyén
s& hitu hop phéap cua 6ng Pham Hang L (do hién nay dng L da du diéu kién so
hitu nha ¢ tai Viét Nam), budc 6ng L thanh toan cho dng Nguyén Thé H cong
stc dimg tén gium tuong tng véi 482.039.352 dong chénh léch ting thém cua
tai san; buoc 6ng L thanh toan cho ba H cong suc quan ly tai san twong tng voi
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482.039.352 dong chénh léch ting thém cua tai san va tien sira chira nha
369.603.000 dong la co6 can cir, dung quy dinh phap luat.

Ong H, ba H1 khang cdo yéu cau sta ban an so thim theo huéng chap
nhan yéu cau khai kién caa ong H 1a khong ¢6 co sd chap nhan.

[2.6] Ddi véi khang co cua ba Pham Ngoc H yéu cau ting s tién cong
suc quan ly tai san, tien sira chira nha buoc 6ng L phai thanh toan, thay rang:

Qua trinh xét xtr so tham, ba H xac dinh sb tién ba dung dé sira chira nha
1a 369.603.000 dong. Sé tién nay dwoc dng H va éng L théng nhat thira nhan
nén Toa &n cap so tham budc 6ng L thanh toan cho ba H 369.603.000 ddng tién
stra chira nha la c6 can cu.

Theo Chu’ng thu tham dinh gia ngay 11/12/2020 cua Cong ty co phan
tham dinh gia TP thi tong gié tri nha dat 1a 2.078.157.409 dong; khau trir sd tién
6ng L d3 bo ra dé nhan chuyen nhuong thi phan chénh léch tai san ting 1én 1a
1.928.157.409 dong. Toa an cap so tham xac dinh 6ng H la nguoi ¢ cong suc
trong viéc dang tén trong hop dong chuyén nhuong va giay chang nhan quyén
s hitu nha, quyén sir dung dat; ba H 1a ngudi ¢d cong suc trong viéc quan ly
nha nén budc 6ng L thanh toan cho ng H, ba H mdi ngudi mot phan cong stc
tuong ung 25% gia tri chénh Iéch tang thém cua tai san 1a cé can cir, dung quy
dinh phép luat.

Ngoai ra, can nha thudc quyén so hiru hop phép cia 6ng L nhung ong L
dd cho ba H & tir ndm 1999 dén nay, khdng yéu cau thanh toéan tién thué nha
hoic cac chi phi khac. Ba H da dugce huong loi ich tir viéc sinh sbng tai cin nha
nay nén viéc ba H yéu cau dugc thanh toan thém tién quan ly, giir gin dé lam
tang gia tri tai san 1a khong c6 co s& chap nhan.

Trong qué trinh xét Xt phtc tham, ba H ¢6 yéu cau dinh gié lai cin nha
duong N, Hoi ddng xét xir xét thay déi véi gié tri xay dung, thoi diém dinh gia
sau thi gia tri tai san s& giam xubng tuong ung do hu hao nén viée dinh gia lai
phan gia tri xay dung s& bat loi hon cho ba H. Bdi voi gia tri quyen st dung dat,
véi nhitng 1y do nhu di phan tich trén, Hoi dong xét xir thay rang ba H da dugc
huong loi ich tir viée s dung can nha nay tir trude dén nay nén viéc Toa an cap
so tham tuyén buoc 6ng L tra cho ba H 482.039.352 dong cdng sic quan ly tai
san 1a pht hop, da dam bao quyén loi cho ba H. Mat khac, trong qua trinh thi
hanh 4n, cac duong su van dugc quyén yéu cau dinh gia lai tai san tranh chap
néu thudc truong hop quy dinh tai Piéu 17 Nghi dinh 62/2015/ND-CP cua
Chinh phii quy dinh chi tiét huong dan thi hanh mot s6 dieu cua Luét Thi hanh
an Dan su. Vi vay, Hoi dong xét xir khdng chap nhan yéu cau cua ba H vé viéc
dinh gia lai tai san tranh chap.

[2.7] V6i nhitng nhén dinh néu trén, Hoi d(f)ng Xet xur xét thdy khong co
can cu chap nhan khang céo cua dng Nguyen The H, ba Nguyen Thi Bich H1,
ba Pham Ngoc H; gitr nguyén ban an so tham.
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[3] Do khang céo khéng duoc chap nhan nén 6ng Nguyén Thé H, ba
Nguyén Thi Bich H1, ba Pham Ngoc H phai chiu an phi dan su phic tham. Tuy
nhién, ba Pham Ngoc H 1a ngudi cao tudi nén duoc mién theo quy dinh phap
luat.

Vi cac lé trén,
QUYET PINH:
Cin cr khoan 1 Diéu 308 B luat t6 tung dan su;

Khong chap nhan khang cao cua 6ng Nguyén Thé H, ba Nguyén Thi Bich
H1, ba Pham Ngoc H.

Gifr nguyén Ban an dan sy so tham so 973/2022/DS-ST ngay 30 thang 6
nam 2022 cua Toa &n nhan dan Thanh pho H6 Chi Minh.

Ap dung diém d khoan 1 Piéu 169, Piéu 186 Luat Dat dai nam 2013;
diém b khoan 2 Diéu 8, khoan 1 Diéu 9, Diéu 159, Diéu 160 Luat Nha & nim
2014; khoan 2 Piéu 5, khoan 1 Piéu 6 Nghi dinh s6 99/2015/ND-CP ngay
20/10/2015 cta Chinh pha quy dinh chi tiét va hudéng dan thi hanh mot sb diéu
Luat nha &; Nghi dinh 70/CP ngay 12/6/1997 ctia Chinh pha quy dinh vé an phi,
1 phi Toa an; Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban thudng vu Qudc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va
str dung an phi va 18 phi Toa &n; An 1& s6 02/2016/AL dugc Hoi dong Tham
phéan Toa an nhan dan t6i cao thong qua ngay 06/4/2016.

Tuyén xu:

1/. Khong chap nhan yéu cau khai kién doi nha cho & nhd cta nguyén don
6ng Nguyén Thé H, yéu cau bi don ba Pham Ngoc H va nhitng ngudi dang cu
ngu tai cin nha phai don ra khoi nha va tra lai can nha sd dudng N (s6 méi 1a
duong T), Phudng 11, quan G, Thanh phdé HO Chi Minh cho 6ng Nguyén Thé H.

2/. Chip nhan yéu cau doc lap cta ngudi c6 quyén loi, nghia vu lién quan
6ng Pham Hong L:

2.1/. Coéng nhan cin nha sd dudng N (s6 moi 1a duong T), Phuong 11,
quan G, Thanh phé H6 Chi Minh thudc quyén s& hitu cia ong Pham Hong L.

2.2/ Ong Pham Hong L c6 nghia vu thanh toan gia tri chénh léch tang
thém so véi sO tién gbéc nhan mua ban cho éng H va ba H mdi ngudi 1a
482.039.352 (bon tram tam muoi hai triéu khong tram ba muoi chin nghin ba
tram nim muoi hai) dong.

2.3/. Ong Pham Hong L ¢6 nghia vu thanh toan tién sira chita nha cho ba
H 1a 369.603.000 (ba tram sau muoi chin triéu sau tram 1é ba nghin dong).

2.4/. Bugc 6ng Nguyén Thé‘ H c6 nghia vu giao lai ban chinthiéy chiing
nhan quyén s¢ hiru nha & va quyén su dung dat & s6 9826/98 do Uy ban nhan
dan Thanh pho H6 Chi Minh cap ngay 05/8/1998, dé 6ng Pham Hong L cdn ctr
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Ban 4n nay, dugc quyén lién hé cac co quan chitc nang cé tham quyén cap nhat,
bién dong dimg tén chi s hiru 6ng Pham Hong L, d6i vé6i can nha sé duong N
(s6 méi 1a duong T), Phuong 11, quan G, Thanh phé HO Chi Minh theo quy
dinh phap luat.

3/. Ké tir ngay ban an, quyét dinh c6 hiu lyc phap luét (461 voi cac
truong hop co quan thi hanh an c6 quyén chu dong ra quyét dinh thi hanh an)
hodc ké tur ngay c6 don yéu cau thi hanh an cua ngudi duge thi hanh an (d6i voi
cac khoan tién phai tra cho nguoi duge thi hanh an) cho dén khi thi hanh an
xong, tat ca cac khoan tién, hang thang bén phai thi hanh an con phai chiu khoan
tién 13i ctia s6 tién phai thi hanh theo mtrc 14i suat quy dinh tai khoan 2 Diéu 468
B0 luat Dan sy nam 2015.

4/. Chi phi t6 tung va an phi dan su so tham dugc thuc hién theo quyét
dinh cua ban an so tham.

5/. An phi dan su phtc tham:

~ Ong Nguyén Thé H phai chiu 300.000 dong &n phi dan sy phic tham; dugc

khau trir 300.000 dong tam tmg &n phi da nop theo bién lai thu s6 0002790 ngay
03/8/2022 cua Cuc Thi hanh an Dan sy Thanh pho H6 Chi Minh vao phan an phi
phai chiu.

Ba Nguyén Thi Bich H1 phai chiu 300.000 dong &n phi dan sy phic tham;
duoc khau trir 300.000 dong tam tmg an phi da nop theo bién lai thu s6 0002791
ngay 03/8/2022 cua Cuc Thi hanh an Dan sy Thanh pho H6 Chi Minh vao phan
an phi phai chiu.

Ba Pham Ngoc H dugc mi&n an phi dan sy phlc tham.

5/. Ban &n phic tham c6 hiéu luc phap luat ké tir ngay tuyén an.

6/. Trong trudng hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat
thi hanh an dan su thi nguoi duoc thi hanh an dan su, ngudi phai thi hanh an dan
su ¢ quyén thoa thuan thi hanh &n, quyén yéu cau thi hanh &n, tu nguyén thi
hanh &n hoic bi cudng ché thi hanh 4n theo qui dinh tai cac Piéu 6, 7 va 9 Luat
thi hanh &n dan sy, thdi hiéu thi hanh 4n duoc thuc hién theo qui dinh tai Diéu 30
Luat thi hanh an dan su.

Noimhgn: TM. HOI PONG XET XU PHUC THAM
- Toa an nhan dan toi cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cép cao tai TP.HCM; )

- TAND TP.HCM;

- VKSND TP.HCM:;

- Cuc THADS TP.HCM;

- bS (6);

- Luu VP(3), HS(2).16b.TTPT.

Hoang Thanh Diing
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