TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM

HUYEN BINH CHANH Péc lap - Tw do - Hanh phuic
THANH PHO HO CHi MINH

Ban 4n s: 351/2022/DS-ST
Ngay: 19-8-2022

VIV tranh chip hop dong gop
von dau tu xay dung

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN BINH CHANH, THANH PHO HO CHi MINH

-Thanh phin Hpi dong xét xir so’ thim gom cé:

Tham phan - Chu toa phién toa: Ba Pham Thi Kim Dinh.

Cdc Hoi tham nhén dan:

1. Ba Tran Thi Bang.

2. Ong Vii Huy Hoang.

- Thw ky phién toa: Bé Dang Thi Thiy — Thu ky Toa 4n nhan dan huyén
Binh Chanh, Thanh pho H6 Chi Minh.

- Dgi dién vién kiém sat nhan dan huygn Binh Chanh tham gia phién
toa: Ba Phan M¥ Dung - Kiém sat vién.

Ngay 19 thang 8 ndm 2022, tai Try s¢ Toa 4n nhan dan huyén Binh Chénh,
Thanh pho H6 Chi Minh xét xtr so tham cong khai vu an dan sy thu ly so:
642/2017/TLST-DS ngay 09 thang 11 nam 2017 vé “Tranh chap hop dong gop
vén dau tu xdy dung” theo Quyét dinh dua vu 4n ra xét xu so:
173/2022/QbXXST-DS ngay 27 thang 5 nim 2022, Quyét dinh ho@n phién toa
s0: 163/2022/QDST-DS ngay 24 thang 6 nam 2022 va Thdng bao vé viéc doi
ngay mo phién toa xét xir ngay 21 thang 7 nam 2022 gitra cac duong su:

- Nguyén don: Ba Nguyén Thi Bich H, sinh nam: 1972.

Dia chi: A duong B, phuong C, quan D, thanh pho Ho6 Chi Minh

Nguoi dai dién hop phap cua nguyén don: Ong Huynh Kim C, sinh nam:

1980. bia chi: G, phuong H, quan Y, thanh pho Hd Chi Minh — 1 ngudi dai
dién theo ty quyén cua nguyén don (Gidy uy quyén ngay 24/7/2015) - Co mit.

- Bi don: Cong ty ¢6 phin A.
Dia chi: Puong S, 0 Y, phuong Z, thanh phé X, tinh Q.

Nguoi dai dién hop phap cta bi don: Ong Tran Vin H, sinh nam: 1979,
(vang mat khdng ly do).

Dia chi: L, Phuong K, Quan I, Thanh phé Ho Chi Minh — 1a nguoi dai dién
theo iy quyén cta bi don (Gidy uy quyén ngay 19/11/2018).

- Nguoi co quyén loi, nghia vu lién quan:



1/ Lwong Thi Hong O, sinh nam: 1980 (vang mat khdng ly do).
2/ Lwong Thi N, sinh nam: 1956 (ving mat khdng ly do).
3/ Ngd Xuan Tr, sinh ndm:1999 (viang mat khong ly do).
4/ Nguyén Minh T, sinh nim: 2007 (ving mit khong Iy do).
5/ Nguyén Minh Ngh, sinh nam: 1975 (ving mat khdng 1y do).
Cung dia chi: W kT, ép U, xa F, huyén SThanh phé HO Chi Minh.
6/ Cong ty c6 phan diu tu- kinh doanh nh.
Dia chi: A Buong M, phuong Pa K, Quan V, Thanh phé Hb Chi Minh.
~ Nguoi dai dien hop phap cua cong ty: Ba Lai Thi Diém H, sinh nim: 1972
(vang mat - C6 don xin vang mat).
Pia chi: Z, Phuong E, Quan Y, Thanh phd HO Chi Minh — & nguoi dai

dién theo uy quyén ctia Cong ty c6 phan dau tu- kinh doanh nh (gidy uy quyén
ngay 23/10/2018).

NOI DUNG VU AN:

Tgi don khai kign ngay 05/6/2015, cac loi khai trong qua trinh gidi q‘uyé't
vu an, nguyén don ba Nguyén Thi Bich H c6 nguwoi dai dién theo vy quyén la
ong Huynh Kim C trinh bay:

Cong ty ¢ phan A 14 cong ty hop tac dau tu du an can hd cao cép toa lac
tai 16 s6 4 khu 6B tai xd Binh Hung, huyén Binh Chanh véi Cong ty c6 phan dau
tu — kinh doanh nh theo cac gidy td cho phép ctia co quan ¢ tham quyén.

Ngay 15/01/2008, ba H va Coéng ty c6 phan A c6 ky véi nhau Hop dong
gop von sd6 NTP.01038/HPGV.6B/08 dau tu xdy dung Khu cin hd cao cap
Qudc Cudng Gia Lai II tai 16 s6 4-Khu 6B dudng Nguyén Tri Phuong ndi dai,
xd Binh Hung, huyén Binh Chanh, Thanh phé H6 Chi Minh. Theo d6, ba H gop
vbn dau tu du 4n dé nhan lai cin ho s6 A16.11, dién tich 124 m®, tang 16 Khu
cin ho cao cap Qudc Cuong Gia Lai II v6i tong gid tri gop von 1a 2.427.064.948
dong (Hai ty bon tram hai muoi by triéu khong trim sau muoi bén nghin chin
tram bon muoi tam dong) va dugc chia thanh 18 dot gop von véi thoi gian ban
giao cin ho 1a trong vong 30 thang ké tir ngay ky hop dong (tirc cham nhat 13
ngay 15/7/2010) (thoi gian nay c6 thé sém hon hoic tré hon 03 thang).

Pé dam bao cho viéc thuc hién hop dong goép von trén, ba H da dit coc
194.165.196 d (Mot tram chin muoi tu tri¢u mot tram sdu muoi lam nghin mot
tram chin muoi sau déng) va thanh toan dot 2, dot 3, dot 4, dot 5, dot 6, dot 7,
dot 8 v6i tong cong sd tién 1a 1.213.532.474 ddong (mot ty hai trim muoi ba triéu
nam trim ba muoi hai nghin bdn trim bay muoi bon dong) cho can ho W kT, 4p
U, xi F, huyén SThanh phé H5 Chi Minh theo cac Phiéu thu do Cong ty c¢6 phan
A lap.



Tuy nhién trong qua trinh thyc hién hop dong va kiém tra thuc té ba H da
phat hién Cong ty c6 phan A khong thuc hién dang cac cam két vé tién do thi
cong va hoan thanh du 4n d3 néu trong hop ddng gép von. Theo thoéa thuan
trong hop dong 1a Cong ty cd phan A phai giao nha cho ba H trong thoi han 30
thang ké tir ngay ky hop dong (tic ngay 15/7/2010) nhung cho dén nay di qua
thoi han trén, cong trinh dd hoan thanh nhung coéng ty van khong ban giao cin
hé cho phia ba H mic du ba H di nhiéu 1an khiéu nai dén cong ty, diéu nay da
gay thiét hai rat 16n dén quyén loi chinh dang cua ba H.

Mit khac, ban chat caa hop dong gop vbn nay thuc chat 1a mua ban can ho
chung cu chtr khong phai hgp dong gop von dau tu xay dung.

Do d6, nay ba H yéu cau cham dut hop dong gdp von véi Cong ty ¢d phan
A d6ng thoi yéu cau Cong ty ¢6 phan A co trach nhiém hoan tra s6 tién di nhan
ciia ba H 1a 1.213.532.474 dong (mdt ty hai trim mudi ba triéu nim trim ba
muoi hai nghin bén trim bay muoi bén dong) va tién 13i do vi pham nghia vu
ban giao nha, tinh 1ai 1a 2.641.253.428 dong (ké tir ngay 16/7/2010 - 19/8/2022,
1a 12 nam 01 thang 03 ngay, v6i mirc 13i suat 13 1,5%/nam).

Tai phién toa, nguoi dai dién cua ba H xin thay doi yéu cau vé phan tién 14i,
nguoi dai dién ctia ba H yéu cau Cong ty cd phan A tra sb tién 14i cho ba H 1a
1.224.454.265 dong, tinh 13i bat dau tir ngay 03/6/2011 dén ngay 19/8/2022,
tong 1a 11 nam 02 thang 16 ngay, véi muc 13i suat 1a 9%/nam.

Bi don Cong ty co 5 phan A 6 nguwoi dai dién hop phdp 13 6ng Tran Vin
H va nguwoi c6 quyén loi, nghia vy lién quan ba Lwong Thi Hong 0, ba Lwong
Thi N, Ngo Xuan Tr, Nguyen Minh T, 6ng Nguyén Minh Ngh Vang,mgt trong
suat qua trinh gidi quyet v an nén Toa an khong thé ghi nhdn y kien cia he.

Nguwoi co quyen lgi, nghia vu lién quan Céng ty co phan dau tw- Kinh
doanh nh ¢é ngwoi dai dién la ba Lai Thi Diém H ving mdt cé don Xin gidi
quyét ving mdt, ba Hang trinh bay trong ban tw khai ngay 24/10/2018 nhw
sau: Trudc day, cong ty c¢6 phan dau tu kinh doanh nha c6 ky hop dong hop tac
dau tu du an Lo 4 — 6B, xa Binh Hung, huyén Binh Chanh, Thanh phd Ho Chi
Minh véi Cong ty c6 phan A s6 502/HP-HT ngay 29/6/2007.

Ngay 25/8/2014, Uy ban nhan dan Thanh phd H6 Chi Minh ra quyét dinh
s6 4223/QD-UBND chép thuan cho Coéng ty c¢6 phan dau tu kinh doanh nha
chuyén nhuong du an khu déan cu 16 s6 4 — khu 6B, xi Binh Hung, huyén Binh
Chanh thu¢c khu d6 thi m6i Nam thanh phé cho Cong ty c6 phan A.

Ngay 28/8/2014, Cong ty cd phan dau tu kinh doanh nha da ky hop dong
chuyen nhuong toan bd du an cho Cong ty ¢6 phan A. Do viy, Cong ty co phan
dau tu kinh doanh nha di chuyén giao toan bo du 4n dong thoi chim dit moi
nghia vu va quyén loi lién quan dén dy an khu dan cu Lo sé 4 —Khu 6B, x4 Binh
Hung, huyén Binh Chanh, Thanh phé H6 Chi Minh va Cong ty c¢6 phan A sé tu
chiu trach nhiém trudc phap luat moi van dé lién quan dén khach hang ciing nhu
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cac ddi tac khac tai du an khu dan cu Lo sd 4 — Khu 6B, xi Binh Hung, huyén
Binh Chanh.

Trong vu 4n ndy, Cong ty C6 phan dau tu kinh doanh nha khéng c6 y kién
hay yéu cau gi va ciing khong lién quan dén vu 4n nay.

Pai dién Vién Kiém sat nhan dan huyén Binh Chanh, Thanh phé Ho Chi
Minh phéat biéu y kién vé viéc tuan theo phap luat tb tung cua Tham phén, Hoi
dong Xét xtr, Thu ky phién toa va cta nguoi tham gia tb tung trong qua trinh giai
quyét vu an ké tir khi thu ly vu an cho dén truée thoi diém Hoi dong xét xu nghi
4n va phat biéu y klen vé viéc giai quyét vu an, dé nghi Hoi dong xét xu: Chap
nhén toan b yéu cau khai kién caa nguyén don ba Nguyén Thi Bich H d6i véi
bi don Céng ty c6 phan A.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu, chimg cit ¢6 trong hd so vu an, qué trinh
tham tra tai phién toa, Hoi dong xét xur nhéan dinh:

[1] Vé quan hé tranh chap va tham quyén giai quyet vu an: Nguyén don ba
Nguyen Thi Bich H khei kién yéu cau bi don Cong ty co phan A cham dut hop
déng gdp vbn véi Cong ty co phan A ddng thoi yéu cau Cong ty ¢ phan A c6
trach nhiém hoan tra s6 tién da nhan cua ba H 1a 1.213.532.474 d6ng (mot ty hai
trdm muo1i ba triéu nam tram ba muoi hai nghin bbn trim bay muoi bon dong)
va tién 131 do vi pham nghia vu ban giao nha day la tranh chap hop dong gop
vbn dau tu xdy dung thudc thim quyén giai quyét cua Toa an nhan dan duogc
quy dinh tai khoan 3 Diéu 26 ctia Bo luat T tung dan su.

Cac bén tranh chap vé viéc gop von dau tu xay dung can ho tai x4 Binh
Hung, huyén Binh Chéanh , Thanh phé H6 Chi Minh, nguyén don ba H yéu cau
noi thuc hién dé giai quyét nén theo quy dinh tai diém a khoan 1 Piéu 35 va
diém g khoan 1 Diéu 40 ciia Bo luat T tung dan sy thi vu an thudc thim quyén
giai quyét cia Toa an nhan dan huyén Binh Chanh, Thanh phé H6 Chi Minh.

[2] Vé su vang mat cia duong sy: Bi don Cong ty c6 phan A ¢6 Nguoi dai
dién hop phép la dng Tran Van H va nguoi ¢6 quyén loi, nghia vu lién quan ba
Luong Thi Hong O, ba Luong Thi N, Ngé Xuan Tr, Nguyen Minh T, 6ng
Nguyén Minh Ngh ving mat trong suét qua trinh giai quyét vy an mic du dugc
Toa an triéu tap hop 18 dén lan thtr hai dé tham gia phién toa nhung Van Vang
mat khong cd ly do. Nguoi c6 quyén loi, nghia vu lién quan Cong ty cd phan
dau tu - kinh doanh nha c6 nguoi dai dién 1a ba Lai Thi Dlem H vang mat c6
don Xin g1a1 quyet vang mat. Do d6, Toa 4n tién hanh xét xir vang mat, bi don va
ngudi €O quyen loi va nghia vy lién quan la phu hop véi quy dinh tai biéu 227,
Diéu 228 va Diéu 238 cua B¢ luat t tung dan su.

[3] Vé ap dung phép luat: Do giao dich dan sy giira nguyén don va bi don
duoc Xxac 14p vao nam 2008, thoi diém Bo luat dan sy nam 2005 c6 hiéu lyc. Do
do, Hoi dong xet xu ap dung Bo luat dan sy ndm 2005 va cac van ban huéng dan
1am co so dé giai quyét vu éan.



[4] Do khong c6 duong sy nao yéu ciu ap dung thoi hiéu, nén Toa an
khong xem x¢&t thot hiéu.

[5] Vé yéu cau khoi kién caa cac duong su, Hoi dong xét xir xét thiy nhu
Sau:

[5.1] Toa an tri¢u tap bi don Cong ty ¢d phan A c6 Nguoi dai dién hop
phap la 6ng Tran Van H va nguoi c6 quyén loi, nghia vy lién quan ba Luong Thi
Hong O, ba Luong Thi N, Ngbd Xuan Tr, Nguyen Minh T, 6ng Nguyén Minh
Ngh dén Toa an dé ghi nhan y kién, giao nop, tiép can, céng khai chung cu va
tham gia phién toa giai quyét vu an néu trén nhung bi don Cong ty co phan A c6
nguoi dai dién hop phap la 6ng Tran Van H va ngudi ¢6 quyeén loi, nghia vu lién
quan ba Luong Thi Hong O, ba Luong Thi N, Ngo Xuan Tr, Nguyén Minh T,
ong Nguyen Minh Ngh khong dén Toa de giai quyét vu an va ciing khong co
van ban nao thé hién y kién dbi véi yéu cau khoi kién cua nguyén don. Vi vay,
bi don Cong ty cO phan A c6 nguoi dai dién hop phap la 6ng Tran Van H va
ngudoi co quyeén loi, nghia vy lién quan ba Luong Thi Hong O, ba Luong Thi N,
Ngd Xuan Tr, Nguyén Minh T, 6ng Nguyén Minh Ngh d3 tu tudc bo quyén
dugc ching minh cua minh va phai chiu hau qua cua viéc khéng chiang minh
theo quy dinh tai Biéu 91 cua Bo luat T6 tung dan sy. Mat khac, theo quy dinh
tai khoan 2 Biéu 92 cua Bo luat Té tung dan su quy dinh: “Mgt bén duong sir
thira nhdn hodc khong phdn doi nhing tinh tiét, s kién, tai lidu, vin ban, két
lugn cua co quan chuyén mon ma bén duong s kia dwa ra thi bén dwong sy do
khong phdi chitng minh”. Do d6, Hoi dong xét xir can ctr yéu cau khaoi kién, 1oi
trinh by, céc tai liéu, chung ctr do nguyén don cung cap dé 1am ching ca giai
quyét vu an.

[5.2] Xét yéu cau khoi kién cta nguyén don: Ba Nguyén Thi Bich H ¢6
ngudi dai dién theo iy quyén 1a ong Huynh Kim C trinh bay:

Ngay 15/01/2008, ba H va Cong ty co phan A ky két hop dong gop vbn sb
NTP.01038/HDGV.6B/08 vé viéc dau tu xay dung Khu can ho cao cap Quéc
Cudng Gia Lai IT tai 16 s6 4, khu 6B duong Nguyén Tri Phuong néi dai, xa Binh
Hung, huyén Binh Chanh, Thanh phé Ho Chi Minh. Theo d6, ba H gép vbn dau
tu du 4n dé nhén lai can ho s A16.11, dién tich 124m?, téng 16 Khu can ho cao
cap Qudc Cuong Gia Lai II vé6i tong gia tri gop von 1a 2.427.064.948 dong va
dugc chia thanh 18 dot gop von véi thoi gian ban giao can ho la trong vong 30
thang ké tir ngay ky hop dong (tirc cham nhat 1a ngay 15/7/2010) (thoi gian nay
¢6 thé sém hon hoic tré hon 03 thang). Theo cac phiéu thu do Cong ty cd phan
A lap thi ba H da dit coc 194.165.196 ddng va thanh toan dén dot 8 véi tong
cong s6 tién 1a 1.213.532.474 dong cho can ho Al6.11 tang 16, thuoc du an khu
can ho The EASTER CITY khu 6B, duéong Pham Hung, ép 5A, xa Binh Hung,
huyén Binh Chanh, Thanh phé H6 Chi Minh.

Ngay 29/6/2007, Cong ty C6 phan dau tu Nha co ky két hop dong hop tac
dau tu du an 16 4-6B x3a Binh Hung, huyén Binh Chéanh véi cong ty Quéc Cuong
Gia Lai. Do do, thoi diém 15/01/2008, ba H va Cong ty ¢o phan A ky két hop
dong gop von s6 NTP.0138/HPGV. 6B/08 vé viéc dau tu xay dung Khu can ho
cao cip Qudc Cuong Gia Lai II tai 16 s6 4, khu 6B dudong Nguyén Tri Phuong
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nbi dai, xa Binh Hung, huyén Binh Chanh, Thanh phé H6 Chi Minh 1a dung quy
dinh tai diém c khoan 1 Dléu 9 Nghi dinh 71/2010/ND-CP ngay 23/6/2010 cua
Chinh phu quy dinh chi tiét thi hanh luat nha &: “c) Ky ho’p dong, van ban gop
von hodc hop dong, vin ban hop tac dau tw véi t6 chike, cd nhdn dé dau tw xdy
dung nha & va bén tham gia gép von hodc bén tham gia hop tdc dau tw chi dwoc
phdn chia lgi nhudn (bang tién hodc c6 phiéu) hodc dwoc phdn chia san pham
la nha & trén co sé 1y 1é von gop theo théa thudn; trong truong hop cdc bén thoa
thudn phdn chia san phdm la nha & thi chii dau tw chi dwoc phén chia cho céc
doi twong thuoc dién dwoc so hitu nha o tai Viéet Nam theo quy dinh cua Ludt
Nha & va phdi tudn thii quy dinh vé sé lwong nha ¢ dwoc phdn chia néu tai diém
d khodn 3 diéu nay;”

Can ctr vao quyét dinh s 101/QD-BQLKN ngay 02/11/2009, thi Khu du
an dan cu 16 sd 4-Khu 6B do Céng ty C6 phan dau tu kinh doanh nha 1am cha
dau tu.

Ngay 25/8/2014, Uy ban nhan dan Thanh phé H6 Chi Minh ban hanh quyét
dinh 4233/QD-UBND vé chap thuan chuyén nhugng dy 4n Khu déan cu 16 s6 4-
Khu 6B, xa Binh Hung, huyén Binh Chanh thudc khu d6 thi Nam Thanh phé
theo d6 “duyét cho phép Cong ty Co Phan dau tu kinh doanh nha chuyén doi
300 can ho nha thuong mai thanh 572 can nha ¢ xa hdi tai chung cu 16 A du an
Khu déan cu 16 s6 4- Khu 6B D6 thi méi Nam Thanh phd, xa Binh Hung, huyén
Binh Chanh....”. Xac dinh Cong ty C6 Phan dau tu kinh doanh chuyén nhugng
toan bo du an nay cho Cong ty co phan A.

Theo d6 xac dinh, thoi diém tir sau ngay 25/8/2014, Cong ty co phan A méi
dugc co quan nha nudc cong nhan la chu dau tu du 4n Khu dan cu 16 sd 4-Khu
6B, x4 Binh Hung, huyén Binh Chanh thudc khu d6 thi Nam Thanh phd. Cin ho
dugc cip phép 1a nha ¢ xa hoi. Do d6, ddi tuong cua hop dong: can hd ma céac
bén xac dinh giao dich 1a cin ho nha & thwong mai nhung theo gidy phép duoc
co quan nha nudc cd tham quyén cip nim 2014 thi ddy 13 du 4n cin ho nha & xa
hoi.

Mit khac, ban chat cua hop dong gop vbn nay thuc chat 1a mua ban can ho
chung cu chir khong phai hop dong gop von dau tu xay dung.

Do d6, nay ba H yéu cau hity hop dong gop vén voi Cong ty c¢d phan A
ddng thoi yéu cau Cong ty cb phan A c6 trach nhiém hoan tra sé tién d nhan
ciia ba H 1a 1.213.532.474 dong (mdt ty hai trim mudi ba triéu nim trim ba
muoi hai nghin bén trim bay muoi bén dong) va tién 13i do vi pham nghia vu
ban giao nha, tinh I3i 1 1.224.454.265 dong, tinh 14i bat dau tir ngay 03/6/2011
dén ngay 19/8/2022, téng 1a 11 nam 02 thang 16 ngdy, voi mic 13 sut 1a
9%/mam.

Tir nhimg can cbr trén, Hoi dong xét xir xét thay, tai thoi diém cac bén ky
hop ddng thi Cong ty co phan A chua hoan thanh phan xiy dung co ban ha tang
k¥ thuat va ciing chua c6 du diéu kién giao dich theo quy dinh tai Piéu 7 Luat
kinh doanh bat dong san va Diéu 91 Luat nha o.
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Tai Piéu 122 B6 luat dan sy ndm 2005 c6 quy dinh diéu kién hiéu lyc cta
giao dich dan su: ‘
1. Giao dich ddn sw co hiéu luc khi co du cac diéu kién sau day:

a) Nguwoi tham gia giao dich co nang lyc hanh vi ddn su;

b) Muc dich va néi dung cia giao dich khéng vi pham diéu cam cia phdp
ludt, khong trai dao dvc xd hoi;

¢) Nguoi tham gia giao dich hoan toan tw nguyén.

2. Hinh thuc giao dich dan sy la diéu kién cé hiéu luc cia giao dich trong
truong hop phdp ludt co quy dinh.

Do do, Hoi dong xét xir xet thdy Hop ddng gop von dau tu xay dung can ho
cao cip Quoc Cuong Gia Lai sO NTP. 0138/HDGV.6B/08 dau tu xdy dung Khu
can hg cao cap Qudc Cudng Gia Lai II tai 16 s6 4-Khu 6B duong Nguyen Tri
Phuong ndi dai, x4 Binh Hung, huyén Binh Chanh, Thanh phé H6 Chi Minh
ngay 15/01/2008 giita ba H va Cong ty c6 phan A dugc coi 1a v6 hiéu vi ddi
twong cua hop doéng khong con. Theo quy dinh tai cac Piéu 127, 137 Bo luat
dan sy nam 2005 thi hop dong vo hiéu khong 1am phat sinh, thay doi, cham dit
quyén va nghia vu dan su clia cac bén tai thoi diém xac 1ap, cac bén khoi phuc
lai tinh trang ban dau, hoan tra cho nhau nhiing gi di nhan.

Qua cac phan tich trén xic dinh hop dong gop von s
NTP.0138/HPGV.6B/08 ngay 15/01/2008 vé viéc dau tu xay dung Khu cin ho
cao cip Qudc Cuong Gia Lai I tai 16 s6 4, khu 6B dudong Nguyén Tri Phuong
nbi dai, xa Binh Hung, huyén Binh Chanh, Thanh phé H6 Chi Minh giita Cong
ty cO phan A va ba Nguyén Thi Bich H tai thoi diém phat sinh tranh chép (cu thé
sau ngay 25/8/2014) 1a vo hiéu do dbi tuong cua hop ddng 1a can ho sé A16. 11,
dién tich 124m?, ting 16 Khu cin hd cao cip Qudc Cuong Gia Lai II khong ton
tai theo quy dmh tai Piéu 410 bo luat dan sy 2005 nén khong phat sinh quyén va
nghia vu cua cac bén. Do do, chip nhén yéu ciu khéi kién ctia nguyén don huy
hop dong gop vén s6 NTP.0138/HPGV.6B/08 _ngay 15/01/2008. Nén budc
Cong ty ¢ phan A phai hoan tra lai cho ba Nguyén Thi Bich H s6 tién da nhan
la1a 1.213.532.474 dong.

Can ctr nhimg quy dinh trén, Hoi ddng xét xtr chip nhan toan b yéu cau
khai kién cta nguyén don d6i voi bi don, tuyén bd Hop dong gop von dau tu
xay dung cin ho cao cip Qubc Cuong Gia Lai sé6 NTP.0138/HPGV.6B/08 ngay
15/01/2008 gitta ba Nguyén Thi Bich H va Cong ty c6 phan A 1a v6 hiéu, budc
bi don tra cho ba H sd tién 1.213.532.474 (mdt ty, hai trim muoi ba tridu, nim
tram ba muoi hai nghin, bon trim bay muoi bon) dong.

Nguyén don chi yéu cau mot minh Cong ty co phan A chiju trach nhiém tra
tién cho nguyén don, khong yéu cau ai khac cung chiu trach nhiém tra tién, con
bi don vang mat khéng thé hién y kién caa minh do d6 khong co co s dé xéac
dinh ai cuing chiju trach nhiém lién dai tra sé tién nay cho bi don.

[5.2] Xét yéu cau bi don tra so tién 14i 1a 1.224.454.265 dong, tinh 13i bat
dau tir ngay 03/6/2011 dén ngay 19/8/2022, tong 1a 11 nam 02 thang 16 ngay,
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v6i mirc 13i suat 1a 9%/nam. Hoi dong xét xir xét thay Cong ty c6 phan A 1a chu
dau tu dy 4n nhung khong tuan thu cac quy dinh cua phép ludt trude khi ky hop
d6ng ban cin ho cho khach hang nén Cong ty hoan toan c6 18i trong viéc 1am
cho hop dong bi v6 hiéu nén phai chiu trach nhiém boi thuong thiét hai theo yéu
cau cua nguyén don voi yéu cau phai tra tién 13i theo 13i sut co ban do Ngan
hang Nha nudc quy dinh 13 9%/nam, tinh tir thoi diém cham thanh toan theo quy
dinh tai khoan 2 Diéu 305 Bo luat dan sy 2005 vé trach nhiém dan sy do cham
thuc hién nghia vu dan su:

2. Trong truong hop bén c6 nghia vu cham tra tién thi bén dé phdi tra ldi
doi véi so tien chdm tra theo ldi sudt co ban do Ngdn hang Nha mieéc céng bo
twong vng véi thoi gian chdm trd tai thoi diém thanh todn, triv truong hop c6
thoa thudn khdc hoac phap ludt co quy dinh khac.

Cian cua theo hop dong gop von sé6 NTP.0138/HPGV.6B/08 ngay
15/01/2008 thi cac bén cd thoa thuan tai muc 8.1 Diéu 8 Hop déng gop von dau
tu xdy dyng can ho cao cap Qudc Cuong Gia Lai s6 NTP.0138/HPGV.6B/08
véi muc lai suat cham giao can ho 14 1,5%/thang/sé tién ma khach hang da gop,
thoi gian tinh 13i bat dau 1a ngay 03 thang 6 nim 2011. Tuy nhién do hop déng
nay vO hiéu nhu di phan tich & trén, nén cin ctr vao khoan 2 Biéu 305 Bo luat
dan su 2005, cin cir Piéu 1 cia Quyét dinh 2868/QD-NHNN ngay 29/11/2010
vé thi mac 14i suat co ban bang dong Viét Nam do Ngan hang Nha nudc Viét
Nam cong bd thi muc 14i suat co ban 13 9%/nam. Chap nhan yéu cau caa nguyén
don budc Cong ty cb phan A tra so tién 13i 1a 1.224.454.265 dong, tinh 14i bat
dau tir ngdy 03/6/2011 dén ngay 19/8/2022, tong 1a 11 nam 02 thang 16 ngay,
v6i murc 13 suét 1a 9%/nam.

[6] T nhiing 1y 1& da vién dan; Hoi déng Xx€ét xu chap nhén toan b yéu cau
khoi kién cua nguyén don budc Cong ty c6 phan A tra cho ba H so tién 1a
1.213.532.474 dong va 1.224.454.265 dong tien 1ai, tong cong la 2.437.986.739
dong.

[7] Qua xem xét tham dinh tai chd tai san dang tranh chap ngay 23/7/2019
thi: “‘Can hg A16.11 tang 16, thugc dw dn khu cin hé cao cap Quac Cuong gia
lai II, khu 6B dwong Nguyén Tri Phirong néi dai, xd Binh Hung, huyén Binh
Chanh, Tp. HCM c0 hién trang la can hé da xdy dung hoan thién va duwa vao sie
dung.... nhung ban qudn 1y chung cur khong xdc dinh dwoc nguoi thuc té cur trii
tai can ho chung cu nay...”

[8] Vé chi phi xem xét tham dinh tai chd 1a 1.000.000 (mét triéu) dong,
nguyén don ba Nguyén Thi Bich H da ndp tam @ng chi phi va tu nguyén chiu
chi phi nay nén Hoi dong xét xir khdng xem xét.



[9] Y Kkién cua dai dién Vién kiém sat phd hop véi nhan dinh caa Hoi dong
Xét xtr nén dugc chap nhan.

[10] Vé an phi dan su so tham: Do yéu cau cua nguyén don duoc chap
nhan nén bi don phai chiu &n phi dan sy so tham theo quy dinh tai Diéu 147 cua
Bo luat té tung dan su nam 2015, Diéu 6 va khoan 2 Diéu 26 cua Nghi quyét s6
326/2016/UBTVQHL4 ngay 30/12/2016 ciia Uy ban Thudng vu Quéc hoi quy
dinh vé muc thu, mién, giam, thu, ndp, quan ly va sir dung an phi va 1& phi Toa
4n d5i voi s6 tien phai tra 1 2.437.986.739 ddng, cach tinh 1a 72.000.000 dong +
2% clia phan gia tri tai san co tranh chap vuot 2.000.000.000 dong, thanh tién an
phi bi don phai chiu 1a 80.759.735 dong va 300.000 dong dbi véi yéu cau hiy
hop ddng. Nguyén don duoc nhan lai s6 tién tam ¢ng an phi da nop.

Vi cac lé trén,
QUYET PINH:

Can ot cic Diéu 26, 35, 39, 40, 147, 156, 157, 227, 228 B luat Té tung
dan sy nam 2015;

Can ctr cac Didu 122, Diéu 127, biéu 128; Piéu 137, Diéu 305 va Piéu 410
B0 luat dan sy 2005

Can ctr cac Diéu 357, Dicu 468 B0 luat dan sy 2015;

Can ctr Diéu 22 Luat Kinh doanh bat dong san 2006;

Cin ctr cac Diéu 38, Piéu 39 Luat Nha ¢ 2005;

Cian ct DPiém e khoan 3 Dicéu 9 va khoan 5 Piéu 60 Nghi dinh sb
71/2010/ND-CP ngay 23/6/2010 ciia Chinh phil quy dinh chi tiét va huéng dan
thi hanh Luat Nha &;

Can cu Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
Thuong vu Qudc Hoi quy dinh vé muac thu, mién, giam, thu, nop, quan Iy va s
dung an phi va Ié phi Toa an.

Tuyén xur:

1. Chép nhan yéu ciu khéi kién cta nguyén don ba Nguyén Thi Bich H:

1.1. Hay Hop dong gop von sé NTP.0138/HPGV.6B/08 ngay 15/01/2008
vé viéc dau tu xay dung Khu cin ho cao cip Qubc Cuong Gia Lai II tai 16 sb 4,
khu 6B duong Nguyén Tri Phuong ndi dai, x3 Binh Hung, huyén Binh Chanh,
Tp. HCM giita Cong ty c6 phan A va ba Nguyén Thi Bich H.

1.2. Budc Cong ty cd phan A phai hoan tra lai cho ba Nguyén Thi Bich H
s6 tién dd nhan 13 12 1.213.532.474 (mdt ty, hai trim mudi ba triéu, ndm trim ba
muoi hai nghin, bon trim bay muoi bén) dong va 1.224.454.265 (mét ty, hai
tram hai muoi bon triéu, bon tram nim muoi bén nghin, hai trdm sau muoi 1am)
dong tién 1i, tong cong 13 2.437.986.739 (hai ty, bon trim ba muoi bay triéu,
chin trim tam muoi sau nghin, bay trim ba muoi chin) dong.

Cac bén giao nhan tién tai co quan Thi hanh &n dan sy ¢ tham quyén.


https://thuvienphapluat.vn/van-ban/Quyen-dan-su/Bo-luat-dan-su-2015-296215.aspx

Truong hop Cong ty ¢ phan A cham thyc hién nghia vu tra tién theo an
tuyén thi phai tra 1ai ddi voi sb tién cham tra twong ung vai thoi gian cham tra
theo quy dinh tai Biéu 357 ctia Bo luat Dan sy nim 2015.

2. Vé chi phi xem xét thim dinh tai chd 12 1.000.000 (mdt trigu) dong,
nguyén don ba Nguyén Thi Bich H tu nguyén chiu chi phi nay. Ba Nguyén Thi
Bich H da nop du chi phi nay.

3. V& an phi dan sy so tham:

3.1. Cong ty cb phan A phai chiu 81.059.735 dong (tim muoi mét triéu,
khong tram nam muoi chin nghin, bay tram ba muoi 1am) dong an phi dan su so
tham.

3.2. Hoan tra lai cho ba Nguyén Thi Bich H sé tién tam tng &n phi da nop
la 38.135.325 (ba muoi tam triéu, mot tram ba muoi ldm nghin, ba tram hai
muoi 1dm) ddng theo bién lai thu tién tam tng an phi s6 AB/2012/09436 ngay
30 thang 6 nam 2015 caa Chi cuc Thi hanh an dan sy Quan 3, Thanh phb Hb
Chi Minh.

4. V& quyén khang céo: Puong sy ¢6 mat co quyén khang céo ban &n trong
han 15 ngay ké tir ngay tuyén an. Riéng duong su vang mit tai phién toa duoc
quyén khéng céo trong thoi han 15 ngay tinh tir ngdy nhan dwoc ban an hoic
ban 4an duoc niém yét.

Trudng hop ban &n, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2 Luat
Thi hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an
dan su c6 quyén thoéa thuan thi hanh &n, quyén yéu cau thi hanh an, ty nguyén
thi hanh &n hoac bj cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7, 7a, 7b
va 9 Luat Thi hanh an dan su; thoi hiéu thi hanh dugc thuc hién theo quy dinh
tai Diéu 30 Luat Thi hanh &n dan su.

Not nhgn: TM. HOI PONG XET XU’ SO THAM
- TAND TP.HCM; z A s
~VKSND H.BC: Tham phéan - Chi tea phién toa

- THADS H.BC;

- Puong su;

- Luu ho so vu an.
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z Pham Thi Kim Pinh
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