TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI PA NANG Poc 1ap - Tw do - Hanh phic

Ban 4n sb: 302/2023/DS-PT
Ngay: 21/11/2023
V/v: “Tranh chdp boi thuong

thiét hai ngodi hop dong”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG
- Thanh phan Hgi dong xét xir phiic thadm gém cd:
Tham phdn — Chai toa phién toa: ong Tran Pire Kién
Cdc tham phan: ong Pang Kim Nhan
ba Vo Thi Ngoc Dung

- Thu ky phién toa: ong Lwong Quang Toan - Thu ky Toa an nhén dan
cap cao tai ba Nang.

- Pgi dign Vién kiém sdt nhén dén cdp cao tai Pa Ning tham gia phién
toa: ong Lé Phwéc Thanh - Kiém sat vién.

_ Ngay 21 thang 11 ndm 2023, tai Try s¢ Toa an nhan dan cap cao tai ba
Nang mé phién tdoa xét xur phuc tham cong khai vy an dan su thu ly soO
217/2023/TLPT-DS ngay 27 thang 10 nam 2023 v€ “Tranh chap boi thuong
thiét hai ngoai hop dong”.

Do Bén 4n dan sy so thAm s6 18/2023/DS-ST ngay 23 thang 6 nam 2023
cua Toa an nhan dan thanh ph6é Pa Nang bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xir phtic thim sé 162/2023/QD-PT ngay
06 thang 11 nam 2023 gitra cac duong su:

- Nguyélg don: bé Emma T; sinh nam: 1989; dia chi: B H, P, K, BR5 1EZ,
E, Vuong Quoc A; vang mat.

Ngueoi dai dién theo ity quyén ciia nguyén don:

1. BaLé Thi H;

2. Ong Nghiém Thanh T1;

Cung dia chi: Phong F, Toa nha C, A T, quan C, Ha N¢i; ba H Véng mat,
ong T1 co mat.

Theo Gidy uy quyén cua ba Emma T; da duoc ching nhan/hop phap hoa
lanh su tai L, ngay 04-10-2021, co quan cap: D1 tai VQ Anh va CH Ai-len, so:
5369.

Bi don: Cong ty ¢ phan D Ba N;
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Ngueoi dai dién theo phdp ludt: ong Nguyen Lam Al, chirc vu: Giam déc;
dia chi: thon A, x3 H, huyén H, thanh phd Da Ning; ving mit.

Nguoi dai dién theo uy quyén cua bi don:

1. Ba Thai Thu H1; dia chi: L, xa D, thi xa b, tinh Quang Nam,;
2. Ong Ly Quang L;

3. Ong Pham Si H2;

4. Ong Hb Sy H3;

Cung dia chi: Cong ty L1, s6 A B, quan H, Ha Noi; ba H1 va éng H2 vang
mat, ong L va ong H3 c6 mat.

~ Theo cac Gidy uy quyén 13p ngay 09-02-2022 va ngay 17-3-2022 ctia Giam
doc Cong ty.

- Nguwoi co quyén lgi, nghia vu lién quan: Cong ty TNHH B (Viét Nam);
dia chi: A, tang A, Toa nha M, B D, Quan A, Thanh ph6é H6 Chi Minh; vang
mat va c6 don xin xét Xur vang mat.

- Ngwoi lam chung: bé} Nguyén Thi H4; sinh nim 1991; dia chi: thén D, N,
thi xa N, tinh Khanh Hoa; vang mat.

NOI DUNG VU AN

* Nguyén don va ngwoi dai dién theo uy quyé‘n cua nguyén don - ba
Emma T trinh bay tai Don khoi kién, Ban tw khai, cac phién hoa gidi va phién
toa so tham:

Vao ngay 05-8-2018, nguyén don - ba Emma T va ban cia minh la ba
Elizabeth A2, da mua goi di nghi kéo dai 17 ngay dén Viét Nam va Campuchia
trong khoang thoi gian tir ngay 6 dén ngay 22-10-2018 tir Cong ty G Inc.

Ngay 12-10-2018 trong qua trinh di nghi ¢ Vi¢t Nam, ba Emma T va ba
Elizabeth A2 da quyét dinh dén tham S. Trudc khi 1én cap treo dén dinh nui, khi
ba Emma T va ban mua vé da duoc nhan vién caa N1 bi kién - Cong ty C6 phan
D Ba N bao dam rang tuy tim nhin bi kém & dinh nai, nhung s& rd rang khi ho
1én dén dinh. Tuy nhién, khi bdA Emma T va ban 1én dén dinh nui thi tim nhin rat
kém va ho khong thé nhin xa qua 60cm trudc mat. Do diéu kién thoi tiét kém, ba
Emma T va ban quyét dinh xudng nui va khong tham quan céc dia diém cho du
khéch trén nti.

Ba Emma T va ban di b6 doc theo con duong dan dén ga di cua cap treo dé
ro1 khoi S thi ba E1 bat ngd bi truot va do vay mat thing bang va nga xubng
vung nén dat cung voi chan trai ciia ba E1 bi ket giita hai vién da 16t duong. Sau
d6 dugc bén nguoi bi kién dua di cdp ctu tai bénh vién H7 vao ngay thtr Sau,
12-10-2018, v6i chan thuong la v xuong mat c4 ¢ hai noi. Ba E1 dugc so ciru
tai bénh vién H7, sau d6 vé nudc diéu tri.

Yéu cau ctia nguyén don:
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- Pon khéi kién ngay 30-9-2021, yéu cau Cong ty C6 phan D Ba N boi
thudng cac chi phi do dau dén, mat mat va thiét hai vé tinh than bang s tién
29.990,12 bang Anh, trong dwong 1.266.016.417 dong Viét Nam (“dong Viét
Nam” viét tit 1a “d”).

- Pon bd sung ngay 10-12-2021, yéu cau bd sung mure bdi thuong do dau
d6n, chiu dung va mat mat thoai mai bao gdm thiét hai vé tinh than bang 50 lan

murc luong co s la 74.500.000d va chi phi 1.496.999d dbi voi cac khoan phat
sinh lién quan dén cap ctru, di€u tri tai nan, bao gom:

+ Chi phi cdp ctru tai Bénh vién H7 vao ngay  12-10-2018: 696.000d.
+ Chi phi di chuyén tir Bénh vién H7 vé Khach san V 2 tai H: 500.000d.
+ Chi phi mua nang inox: 300.000d.

Tong sd tién ddi véi yéu cau bo sung 13 75.996.999d.

Nhu vay, tf)ng hop hai khoan yéu cau Cong ty C6 phan D Ba N phai boi
thuong khodan tién 1.342.013.416d.

Trén tinh than hoa giai, chung t6i dong ¥ ¢ muc boi thuong 35.000 Bang
Anh. Néu khong hoa gidi dugce thi ching t61 gilt nguyén yéu cau khaoi kién.

Bén nguyén don dua Cong ty B vao tham gia t6 tung véi tu cach 1a nguoi
co quyén loi, nghia vu lién quan véi Iy do: Bén QBE c¢6 van ban tra 101 trach
nhiém nhu thé nao cho ching toi.

Tai phién toa so thém nguoi dai dién theo uy quyén cia nguyén don bé
sung yéu cau khoi kién vé chi phi phap 1y la 596.224.070,8d. Tong cong sb tién
nguyén don yéu ciu Coéng ty CO phan D Ba N phai boi thuong 1a
1.938.237.486,8d.

* Bi don va ngwoi dai dién theo iy quyén ciia bi don - Cong ty c6 phan D
Ba N trinh bay tai Bdn tw khai, cdc phién hoa gidi va phién toa so tham:

Tai nan trugt, ngd ciia Nguyén don xdy ra vao ngay 12-10-2018 tai Ifhu D
(“Khu du lich”) don thuan chi la tai nan ca nhan va do su so xuat, bat can cua
chinh Nguyén don ma khong phai 161 ¢6 y hay v y cia Cong ty Co phan D Ba
N, cu thé:

- Viéc thoi tiét c6 mua phun, suong mu, tim nhin thap tai Khu du lich trong
cac thang 10, 11 va 12 hang nam la diéu kién thoi tiét binh thudng, dic trung va
c6 tinh chat quy luat tir trudc dén nay. Viéc thong bao vé diéu kién thoi tiét dé
khach can nhac va quyét dinh tham quan Khu du lich va ngay 12-10-2018 da
dugce Cong ty Co phan D Ba N thyc hién dung quy trinh;

- Trong ngay 12-10-2018, ngoai tai nan c4 nhan cua Nguyén don, Cong ty
C6 phan D Ba N khong ghi nhan bét ky tai nan nao khac c6 tinh chat tuong tur
va/hodc xay ra tai cung dia diém hodc tai dia diém khac ctia Khu du lich;

- K& tir khi Khu du lich duoc dua vao khai thac cho dén nay, Cong ty Co
phan D Ba N ciing chua ghi nhan bét ky tai nan ndo c6 tinh chit twong ty xay ra
trong cac thang mua mua (thang 10, 11 va 12) hang nam,;
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- Nguyén don khong cung cap duoc bang chimg nao ching minh duoc co
s& vat chat ciia Khu du lich tai thoi diém x4y ra tai nan dang trong tinh trang hu
hong, can stra chita va khong bao dam cac quy dinh, yéu ciu vé an toan xay
dung, an toan du lich cho khach dén Khu du lich nhu di néu trong Pon khaéi
kién va Pon khéi kién bd sung.

Trong vu an cu thé nay, Nguyén don di mua vé vao cong Khu du lich dé sir
dung cac dich vu vui choi, giai tri, nghi dudng ma Cong ty C6 phan D Ba N
cung cip tai ddy. Theo d6, Nguyén don va Cong ty C6 phan D Ba N di phat
sinh quan hé hop déng dan su. Tuy nhién, Nguyén don lai yéu cau Cong ty Co
phan D Ba N bbi thuong ddi voi thiét hai NGOAI HOP PONG. Nhu viy, cin
ctr khoi kién ciia Nguyén don 1a khong c6 co sé va khong phu hop voi quy dinh
cua phap luat.

Trén tinh than hd tro, giup dd, ngay sau khi tai nan xay ra, nhan vién Cong
ty Co phﬁn D Ba N da kip thoi tiép can, hd trg, so ctru cho Nguyén don tai tram
y té ctia Khu du lich, dong thoi ho tong Nguyén don dén Bénh vién H7 bang 6 t6
va & lai theo ddi tinh hinh cho den khi Nguyén don xuét vién trong cung ngay.
Nhu vy, viéc Nguyén don cho rang phia Cong ty da khong cung cap phuong
tién cho Nguyén don dé di khoi Khu du lich 13 khong phu hop voi dién bién
khach quan cta vu viéc.

Bién ban ngay 12-10-2018 khong c6 gia tri phap 1y do nhén vién Cong ty
C6 phan D Ba N khong c6 tham quyén va ciing khong duoc uy quyén dé ky.
Ngoai ra, Nguyén don da thiéu trung thuc, khach quan khi dua ra cac 1y do dé
thuyét phuc nhan vién Cong ty ky vao bién ban nay.

Ngoai ra, hd so, tai liéu dinh kém Pon khéi kién va Pon khoi kién bd sung
do Nguyén don cung cip chua dam bao tinh hop phap. Cu thé, tai cudi cac trang
Chung nhan Coéng chung ctia hé so khoi kién déu co ghi nhu sau: “This
Apostille is not to be used in the UK and only confirms the authenticity of the
signature seal or stamp on the attached UK public document. It does not
confirm the authenticity of the underlying document. Apostilles attached to
documents that have been photocopied and certified in the UK confirm the
signature of the UK official who conducted the certification only. It does not
authenticate either the signature on the original document or the contents of the
original document in any way”’; tam dich: “Chung nhan cong ching nay khong
dwoc sur dung tai V va chi xdc nhan tinh chdn thuc cua chit ky hoac con ddu tai
van ban céng dwoc dinh kém ciia Vuong Qubc A. Cdc Chirng nhdn céng chimg
nay khong xac nhdn tinh chan thyc cua tai liéu lién quan. Cac chung nhan Cong
chung dinh kem tai lieu dwoc sao chup va chung nhdn tai Vuong Quéc A chi
xdc nhdn chit ky cia vi ¢éng chire ciia Vuong Qudc A la nguoi da thuc hién
cong viéc xac nhdn. No khong xac thyc chir ky cing nhuw noi dung cua van ban
goc trong moi truong hop . Theo d6, Cong chimg vién Vuong Quédc A chi xéc
nhén va Cong ching chit ky ciia Nguyén don trén Pon khoi kién, Pon khoi kién
b6 sung va Danh sach tai liéu, chir khong x4c nhan Cong ching dbi voi tung ho
50, tai liéu dinh kém theo Pon khai kién, Pon khoi kién bo sung va ciing khang
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dinh, xac thuc ndi dung cua cac tai liéu nay nhu cac email trao d6i, email dat vé
may bay, bang luong ciia Nguyén don... Nhu vy, cac hd so, tai liéu dinh kém
theo Pon khoi kién, Pon khoi kién b sung khong duge xem 1a chimg ¢t hop
phap theo quy dinh cta phap luat Viét Nam.

Xem xét cac van dé néu trén, Cong ty C6 phan D Ba N kinh dé nghi Toa an
nhan dan thanh phé Pa Ning xem xét, bac toan bd yéu cau khoi kién cua
Nguyén don tai Don khoi kién thang 9-2020 va Pon khdi kién bb sung ngay 10-
12-2021, va tuyén Cong ty C6 phan D Ba N khong phat sinh bt ky trach nhiém
nao ddi véi tai nan ctia Nguyén don trong vu an nay.

* Nguoi cé quyén loi, nghia vu lién quan - Cong ty TNHH B (Viét Nam)
trinh bay tai van ban gwi Toa dn:

Trong vu an cu thé nay, QBE va Nguyén don khong c6 bat ky hop dong
bao hiém hay hop dong nao khac. Do d6, QBE khong c6 bat ky nghia vu hay
trach nhiém theo hop dong nao ddi voi yéu cau khoi kién ciia Nguyén don phat
sinh tir va lién quan dén tai nan dugc cho 1a da xay ra vao ngay 12/10/2018 tai
khu D, Pa Ning.

Dong thot, QBE ciing khong ¢ bat ky hanh vi xdm pham truc tiép hay gian
tiép dén stc khoe, quyén va loi ich cia Nguyén don trong vu an cu thé nay.
Theo d6, QBE ciing khong c6 bét ky nghia vu hay trach nhiém ngoai hop dong
nao d6i voi yéu cau ciia Nguyén don phat sinh tir va lién quan dén tai nan.

Hon nita, hop ddng bao hiém gitra QBE va Bi don la quan h¢ dc lap, tach
biét ddi voi Nguyén don. Theo d6, cac quyén va nghia vu cua QBE va Bi D s¢
dugc diéu chinh va giai quyét trén co sé cac diéu khoan, diéu kién ciia Hop dong
bao hiém, Pon bao hiém va Quy tic bao hiém ma hai bén da ky két.

Xem xét cac van dé néu trén va can ct Diéu 70 va Diéu 73 Bo luat t6 tung
dan sy 2015. QBE phan d6i va kinh dé nghi Quy T2 khong chap nhan yéu cau
cua Nguyén don ve viéc dua QBE tham gia t6 tung voi tu cach 1a Nguoi co
quyeén lgi va nghia vu lién quan.

Trong truong hop yéu cau néu trén khong dugc chip nhéan, QBE ciing xin
phép Quy Toa dugce vang mat tai tit ca cic phién hop, phién triéu tap, phién lam
viéc, phién toa xét xur theo cac Glay triéu tap va Quyét dinh dua vu an ra xét xur
cia Toa an nhan dan thanh phd Pa Nang, dong thoi s& khong dua ra bat ky y
kién, van ban, tai liéu hay chung clr nao khac dén Quy Toa trong vu an cu thé
nay.

QBE xin dugc bao luu toan bo va day du quyén va loi ich hop phép cua
minh theo Pon, Hop dong, Quy tic bao hiém di ky két va quy dinh cta phap
luat.

* Ngwoi lam chirng - ba Nguyén Thi H4 trinh bay tai vin bdn givi Toa dn,
dwoc ldp Vi bang tai Van phong T4 ngay 20-5-2023:

Tai thoi diém khach Xay ra sy cd, toi dang tryc tai Tram Y té V1. Khi do,
to1 nhan dugc tin bao tir anh Tran Pinh HS (Giam sat vién Nha Hang) 1a c6 mot

5


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20D%E1%BB%8Bch%20v%E1%BB%A5%20c%C3%A1p%20treo
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20N%C3%A0
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20D%E1%BB%8Bch%20v%E1%BB%A5%20c%C3%A1p%20treo
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20N%C3%A0
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20B%E1%BA%A3o%20hi%E1%BB%83m%20QBE
https://trolyao.toaan.gov.vn/l%20link/o%20khu%20du%20l%E1%BB%8Bch%20Sun%20World,%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20B%E1%BB%8B%20%C4%90%C6%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Qu%C3%BD%20T%C3%B2a
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20l%C3%A0m%20ch%E1%BB%A9ng:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20Hu%E1%BB%87%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201991%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%204,%20Ninh%20S%C6%A1n,%20th%E1%BB%8B%20x%C3%A3%20Ninh%20H%C3%B2a,%20t%E1%BB%89nh%20Kh%C3%A1nh%20H%C3%B2a
https://trolyao.toaan.gov.vn/l%20link/o%20V%C4%83n%20ph%C3%B2ng%20th%E1%BB%ABa%20ph%C3%A1t%20l%E1%BA%A1i%20Phan%20Thi%E1%BA%BFt
https://trolyao.toaan.gov.vn/l%20link/o%20Tr%E1%BA%A1m%20Y%20t%E1%BA%BF%20V%C6%B0%E1%BB%9Dn%20Hoa
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Tr%E1%BA%A7n%20%C4%90%C3%ACnh%20Huy

du khach bi tai nan tai céng Chua L2, sau nay dugc biét 1a c6 Emma T. T6i 1ap
tirc di dén khu vuc xay ra tai nan va gip anh H5 cting mot nhan vién An ninh
(sau ndy duoc biét 1a anh Nguyén Chan T3) dang diy c6 Emma T ngdi xe lan
ngang doan ddc trudc khi qua cong Chua L2. Piéu kién thoi tiét lac d6 ¢6 suong
mu, nhung 13 binh thuong ddi v6i khoang tdm thang 10 hang nam.

Sau khi dua ¢6 E1 vé& Tram Y té dé so ci, to1 cung chi Nguyen Thi Anh
H6 (nhan vién Phong Kinh doanh) da goi 6 t6 va tiép tuc hd tro, ho téng co E1
dén Bénh vién H7, thanh pho Pa Nang, dé co duoc tlep tuc kham, chira bénh.
Co E1 chi trao déi noi chuyén chu yéu vGi chi H6 va mot huong dan vién du
lich di cung, do trinh d¢ tiéng Anh cia t6i rat han ché, khong thé giao tiép bang
tiéng Anh duoc. Tuy nhién, tai Bénh vién H7, c6 Emma T lai y€u cau t61 ky vao
mot bién ban do cb viét tay. Do khong hleu cu thé noi dung bién ban nay la gi,
t6i da tir chdi ky. Toi xin khang dinh rang ban than khong co tham quyen va
cling khong nhan dugc bat ky iy quyén nao tir Cong ty C6 phan D Ba N dé thay
mat cong ty ky xac nhéan vao bién ban cua c6 Emma T.

Trong sudt qué trinh so ctru, hd tro ¢d E1 tir Khu du lich vé dén Bénh vién
H7, c6 E1 van luon vui vé cam on. Nhung sau khi chi H6 giri phong bi hd tro,
va sau khi nhu t6i khong dong ¥ ky vao bién ban néu trén thi thai do cua co E1
thay doi hoan toan. Do ¢6 E1 lién tuc gy ap luc va nai ni toi ky bién ban dé co
1am thu tuc bao hiém tai Anh Q, t6i dd mién cudng k¥ vao bién ban. Toi dd nd
luc hét sirc minh trong subt qua trinh hd trg, so ctru ¢6 E1 tai Khu du lich va dua
c6 di kham, chita bénh tai Bénh vién H7. Chi khi c¢6 E1 xuét vién toi méi tré vé
Khu du lich. Ngoai tai nan cua c6 Emma T, trong ngay 12-10-2018 t6i khong
dugc biét va ciing khong tiép nhan bat ky su ¢O hay tai nan nao khac cua du
khach tai Khu du lich néi chung va khu vuc cong Chuia L2 néi riéng.

Véi cac ndi dung trén, tai Ban an dan sy so' thim s 18/2023/DS-ST
ngay 23 thang 6 nam 2023 ctia Toa an nhan dan thanh pho Pa Nang quyét
dinh:

Cian ¢t khoan 6 Diéu 26; diém ¢ khoan 1 Piéu 37; diém a khoan 1 Diéu 39
va cac Didu 227, 228, 235, 266, 479 cua Bo luit t6 tung dan su; cac Diéu 584,
585 ctia Bo luat Dan su; Nghi quyét 03/2006/NQ-HDTP ngay 08-7-2006 cua
Hoi dong Tham phan Toa an nhén dan Téi cao hudng dan ap dung cac quy dinh
cua BO luat Dan sy ndm 2005 vé boi thuong thiét hai ngoai hop dong; Nghi
quyét 326/2016 ngay 30-12-2016 cua Uy ban thuong vu Qubc Hoi quy dinh vé
muc thu, mién, giam, thu, ndp, quan Iy va sir dung an phi va 1& phi Toa an.

_ Tuyén xii: khong chip nhn yéu cau khéi kién vé viéc “Tranh chap yéu
cau boi thuwong thiét hai ngoai hop dong” cua nguyén don - ba Emma T doi voi
bi don - Cong ty C6 phan D Ba N.

Ngoai ra, ban an so tham con quyét dinh vé an phi dan su so tham va thong
bao quyén khang céo theo quy dinh cta phép luat.

Ngay 08/7/2023, nguoi dai dién theo Uy quyén cta nguyén don ba El
Thurlow 14 6ng Nghiém Thanh T1 c6 don khang cao dé nghi Toa an cap phiic
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tham: x4c dinh va cong nhan bi don 1a Cong ty C6 phan D Ba N da khong tuan
thu cac quy dinh ctia phap luat vé bao dam an toan cho tinh mang, stc khoe va
quyén loi ctia Nguoi khang céo khi tham quan tai S; cin ctr vao cac quy dinh
cua phap luat va Van thu thtra nhan trach nhiém do ¢6 Nguyén Thi H4 1a can bo
ctia Sun W ky ngay 12/10/2018 dé xac dinh va quyet dinh bi don phai chiu trach
nhiém ddi vé4i tai nan ciia Ngudi khang cao tai S von 1a nguyén nhan din dén
thiét hai cho ngudi khang cao; chip nhan yéu cau cua Ngudi khang cdo boi
thuong thiét hai véi s6 tién 1.342.013.416 dong.

Can cu vao cac tai liéu, chiing ctr c6 trong ho so vu an da dugc xem xét tai
phién toa, két qua tranh tung tai phién toa;

NHAN PINH CUA TOA AN:

[1.]. Ngay 08/7/2023, nguoi dai dién theo Gy quyén cua nguyén don ba
Emma T 14 6ng Nghiém Thanh T1 c6 don khang c4o ban 4n so tham. Pon khang
cdo cua duong su la trong thoi han quy dinh tai Diéu 273 cua Bo luat T6 tung
dan sy, do d6 Hoi dong xét xir quyét dinh dua vu an ra xét xir phtc tham.

Tai phién toa, nguoi khang cao gitt nguyén ndi dung khang cao, cac duong
su khong thoa thuén duoc voi nhau vé viée giai quyét vu an va dé nghi Hoi dong
xét XUr giai quyét theo quy dinh.

Pai dién Vién kiém sat nhan dan cip cao tai Pa Ning phat biéu quan diém:
& giai doan xét xur phiic tham, Hoi dong xét xtr, Thu ky phién toa va nhiing
nguoi tham gia tb tung da tuan thu déy du quy dinh ctua B luat T tung dan sy;
vé noi dung, dé nghi Hoi dong xét xir can cir khoan 1 Piéu 308 cta Bo luat T
tung dan su, khong chip nhan khang cdo ctia nguoi dai dién theo Gy quyén cta
nguyén don ba Emma T la 6ng Nghiém Thanh T1. Tuy nhién, viéc nguyén don
bi tai nan va phai diéu tri 1a c6 that, trong qua trinh giai quyét vu an, phia bi don
déng ¥ hd tro cho nguyén don sb tién 10.000 bang Anh tuwong dwong
320.000.000 dong, dé nghi Hoi dong xét xtr ghi nhan.

[2]. Xét ndi dung khang céo ctiia ngudi dai dién theo Gy quyén ctia nguyén
don la 6ng Nghiém Thanh T1:

Ngay 12/10/2018, ba Emma T 1a khach tham quan khu du lich Sun World
ciia Cong ty C6 phan D Ba N trén dinh nti B thudc huyén H, thanh phé Ba
Néng va bi tai nan. Ba Emma T cho rang phia bi don c6 13i vi khong c6 huéng
dan trong viéc canh bao tinh hinh thoi tiét, ddm bao an toan cho khach tham
quan nén khdi kién yéu cau bdi thuong thiét hai ngoai hop dong trén co sd cac
tai liéu kham chira bénh ban dau tai Bénh vién H7; qua trinh diéu tri, phuc hdi
tai nudc A; cac hinh anh chuyp tai khu D va vin ban xac nhan 16i cia mot nhan
vién Cong ty C6 phan D Ba N. Hoi dong xét xtr thiy rang:

Su kién ba Emma T xdy ra tai nan tai khu du lich Sun World vao ngay
12/10/2018, sau d6 dugc thim kham ban dau tai Bénh vién H7 va diéu tri, phuc
hoi tai Anh quéc 1a c6 that. Tuy nhién, cac tai liéu, chung citr do nguyén don
cung cap khong ching minh dugc yéu t6 18i cua bi don 13 nguyén nhan dan dén
tai nan cia ba Emma T, boi I€:
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Vian ban viét bang tiéng Anh c6 nodi dung Cong ty C6 phan D Ba N (sau
day goi tat 1a Cong ty) nhan 15i trong tai nan ctua ba Emma T 1a do mdt nhan
vién hop dong ctia Cong ty ky xac nhan (BL 106), cu thé 1a ba Nguyén Thi H4.
Tai Vi bang s6 337/2023/VB-VPTPLPT ngay 20/5/2023, ba H4 thira nhan co ky
vao vin ban noi trén nhung ban than ba khong biét tiéng Anh va doba Emma T
lién tyc gay ap luc, nai ni ba H4 ky dé lam tha tuc bao hiém tai Anh quoc nén ba
méi mién cudng ky. Thoi diém d6, ba Nguyén Thi H4 1a nhan vién y té tai khu
du lich Ba N, khong c6 bt ky vian ban nao iy quyén hay quyét dinh phan cong
nhiém vy cho ba H4 thay mat Coéng ty ky x4c nhan van ban; vi vay, viéc ba
Nguyén Thi H4 ky vio van ban xac nhan 15i 1a khong dung tham quyén, khong
c6 gid tri phap ly.

Theo cac tai liéu thé hién hinh anh tai khu du lich Ba N do nguyén don
cung cap (BL 108 - 113) thi thdy, tai khu vuc ba Emma T x4y ra tai nan khong
cO vat can trd hay cong trinh, dich vu nao cia Cong ty dang bao tri, stra chira
gdy anh huong dén qua trinh di chuyén cta du khach; mit dudng sach s&. Viéc
bi han ché tdm nhin 1a do tinh chét dja hinh nii cao va thoi tiét nhiéu suong mu,
mua phun tai dinh nai Ba N vao cac thoi diém nhéat dinh trong nam; dac diém
nay mang tinh pho bién, dic trung va thudng nién tai khu D. Vi thé, viéc ba
Emma T di bo giita thoi tiét c6 mua phin, dudng tron nén bi trugt nga 14 tai nan
bat ngd do sy bat can cta ba. Khi xac nhan giao dich hop dong thong qua vé ban
vao khu du lich Sun World ngay 12/10/2018 (BL 579) thi cac du khach nhu ba
Emma T df‘mg tho1 da chép nhan trai nghi¢m cac hoat dong, dich vu do Cong ty
cung cap trong diéu kién thoi tiét ddc thu ciia khu du lich. Phia Cong ty ciing dat
nhiéu bang biéu hudéng din, canh bao du khach khi tham gia cac hoat dong &
khu du lich cling nhu kip thoi tiép can, hd tro, so ctru cho ba Emma T khi x4y ra
tai nan.

Do d6, Hoi dong xét xir thiy rang nguyén nhan dan dén tai nan cua ba
Emma T vao ngay 12/10/2018 khong phai 1a do 161 ¢6 ¥ hay v6 y hodc do sy ¢6
cua cac dich vu ma Cong ty C6 phan D Ba N cung cap.

Tai khoan 1 Piéu 584 B6 luat Dan su quy dinh: “Ngwoi ndo cé hanh vi xdm
pham tinh mang, sicc khde, danh dw, nhdn phdam, uy tin, tai san, quyén, loi ich
hop phdp khéc ciia nguoi khdc ma gdy thiét hai thi phdi béi thuong, triv truong
hop B¢ ludt nay, ludt khac co lién quan quy dinh khac.” : doéng thoi theo quy
dinh tai Nghi quyét s6 02/2022/NQ- -HDTP ngay 06 thang 9 nam 2022 cua Hoi
d6ng Tham phan Toa an nhan dan t6i cao hudéng dan ap dung mot sd quy dinh
ctia BO luat Dan sy vé trach nhiém boi thuong thiét hai ngoai hop dong thi trach
nhiém bdi thudong thiét hai ddi véi truong hop quy dinh tai khoan 1 Diéu 584
ciia Bo luat Dan su phét sinh khi c6 ddy da cac yéu té gom: ¢ hanh vi xam
pham tinh mang, sitc khée, danh dw, nhdn phdam, uy tin, tdi san, quyen loi ich
hop phap khdc cua nguoi khac; co thi¢t hai xay ra la thiét hai Vvé vt chat, thiét
hai vé tinh than va c¢6 moi quan hé nhan qua gitka thi¢t hai xay ra va hanh vi
xdm pham. Thiét hai xdy ra phdi la két qua tat yéu cia hanh vi xdm pham va
nguoc lai hanh vi xam pham la nguyén nhdn gdy ra thiét hai.
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Pbi chiéu véi cac quy dinh trén, Toa an cap phuc thim thay rang, su viéc
ba Emma T tai nan tai khu D 1a c6 thiét hai nhung nguyén nhan gay ra thiét hai
khong phai do 18i ctia Cong ty, phia Cong ty khong c6 hanh vi xdm pham dé gay
ra thiét hai cho ba Emma T ctng nhu khong c¢6 vi pham nao khac trong hoat
dong kinh doanh, khong dam bao quy dinh v€ an toan cho khach tham quan. Vi
vy, nguyén don yéu cau Cong ty C6 phan D Ba N bdi thudng thiét hai ngoai
hop ddng 13 khong cé can cir. Nguyén don khang céo nhung khoéng cung cap
thém tai liéu, chimg cr nao mdi nén khong co co so dé chap nhan, can gilr
nguyén ban an so thim vé nodi dung khong chdp nhan yéu cau khdi kién cua
nguyén don.

Tai phién toa phic tham, dai dién Vién kiém sat nhan dan cép cao tai Da
Ning de nghi Hoi ddng xét xir ghi nhan su tu nguyén cua bi don hd trg nguyén
don s6 tién 10.000 bang Anh, twong duong 320 tri¢u ddng. Tuy nhién, dai dién
nguyén don khéng chip nhan sy hd trg cua bi don. Do d6, Hoi dong xét xir
khong chap nhan noi dung dé nghi nay cua Vién kiém sat tai phién toa.

[3]. Pbi véi viéc ap dung phap luat cua Toa an cap so tham, Hoi dong xet
Xt xét thdy, Ban 4n so tham ap dung Bo luat Dan sy 2015 dé xem xét yéu cau
khoi kién cua nguyén don la ding quy dinh nhung lai ap dung Nghi quyét sb
03/2006/ NQ-HDTP ngay 08 thang 7 ndam 2006 cua Hoi d6ng Tham phan Toa an
nhan dan t6i cao vé hudng dan ap dung mot sd quy dinh ctia Bo luat Dan sy nim
2005 vé boi thuong thiét hai ngoai hop dong 1a khong phu hop trong khi Nghi
quyét s6 02/2022/NQ-HDPTP ngay 06 thang 9 nam 2022 ctua Hoi déng Tham
phan Toa an nhan dan t6i cao hudng dan 4p dung mot sb quy dinh cua B¢ luat
Dan sy vé trach nhiém bdi thuong thiét hai ngoai hop dong dang c6 hi¢u luc
phap luat. Thuc té, Toa an cap so tham khong chap nhén yéu cau khoi kién cua
nguyén don nén viéc vién dan va ap dung Nghi quyét sb 03/2006/NQ-HDTP
ngay 08 thang 7 nam 2006 cua Hoi dong Tham phan Toa an nhan dan t6i cao vé
huéng dan ap dung mét s6 quy dinh ctia B9 luat Dan sy nam 2005 khong anh
hudng dén quyén loi ctia nguyén don, Hoi dong xét xir stra lai phan ap dung
phép luat cho phu hop.

[4]. V& an phi dan su phuc ‘Ehém: mac du khang qéo khong dugc chép nhan
nhung nguodi khang cdo dugc mién ndp an phi phuc tham theo quy dinh.

~ [5]- Cac quyét dinh khac cta ban 4n so tham duoc thuc hién theo Ban an so
tham s6 18/2023/DS-ST ngay 23/6/2023 cua Toa an nhan dan thanh pho DPa
Nang.

Vi cac 1€ trén,
QUYET PINH:
1. Can ctr khoan 1 Piéu 308 cua Bo luat T tung dan su.

- Khong chép nhédn khang cdo ctia ngudi dai dién theo Uy quyén cua
nguyén don ba Emma T 1a 6ng Nghiém Thanh T1;


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20Emma%20Thurlow%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201989%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%2025%20Honeybourne%20Way,%20Petts%20Wood,%20Kent
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20khu%20du%20l%E1%BB%8Bch%20Sun%20World
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20Emma%20Thurlow%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201989%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%2025%20Honeybourne%20Way,%20Petts%20Wood,%20Kent
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20d%E1%BB%8Bch%20v%E1%BB%A5%20c%C3%A1p%20treo
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20N%C3%A0
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20Emma%20Thurlow%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201989%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%2025%20Honeybourne%20Way,%20Petts%20Wood,%20Kent
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20nguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20Nghi%C3%AAm%20Thanh%20T%C3%B9ng%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Ph%C3%B2ng%20F1609A,%20T%C3%B2a%20nh%C3%A0%20Charmvit,%20117%20Tr%E1%BA%A7n%20Duy%20H%C6%B0ng,%20qu%E1%BA%ADn%20C%E1%BA%A7u%20Gi%E1%BA%A5y,%20H%C3%A0%20N%E1%BB%99i

- Gilt nguyén Ban 4n dan sy so tham s0 18/2023/DS-ST ngay 23/6/2023
cua Toa an nhan dan thanh phd Pa Nang.
2. Ap dung cac Diéu 584, 585 ctia BO luat Dan su;

_ Tuyén xu: khong chap nhén yéu cau khoi kién vé viéc “Tranh chép yéu
cau boi thuwong thiét hai ngoai hop dong” cua nguyén don - ba Emma T doi voi
bi don - Cong ty Co6 phan D Ba N.

‘ 3. Ap dung diém ’d khoan 1 Diéu 12, Piéu 14, khoélp 6 DPiéu 15 va khoén,l
Diéu 29 cua Nghi quyet 326/2016 ngay 30-12-2016 cua Uy ban thuong vu Quoc
Hoi quy dinh vé mirc thu, mién, giam, thu, np, quan 1y va stir dung an phi va I¢
phi Toa én;

Nguoi dai dién theo uy quyén cta nguyén don ba Emma T la 6ng Nghiém
Thanh T1 dugc mién an phi dan sy phic tham.

4, Quyét dinh gﬁa b,éln an so thAm vé an phi so tham duoc thuc hién theo
Ban an dan sy so tham s6 18/2023/DS-ST ngay 23/6/2023 cua Toa an nhén dan
thanh pho Pa Nang.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- TANDTC; N > ~ h
_VKSNDCC tai Da Ning: THAM PHAN - CHU TOA PHIEN TOA
- TAND thanh ph6 Pa Néng;

- VKSND thanh phd Da Néng;

- Cuc THA dan su thanh phb Pa Néng; (DPa ky)

- Cac duong su;
- Luu: HSVA, luu tri.

Tran Pire Kién
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20Emma%20Thurlow%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201989%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%2025%20Honeybourne%20Way,%20Petts%20Wood,%20Kent
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20D%E1%BB%8Bch%20v%E1%BB%A5%20c%C3%A1p%20treo
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20N%C3%A0
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20Emma%20Thurlow%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201989%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%2025%20Honeybourne%20Way,%20Petts%20Wood,%20Kent
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20nguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20Nghi%C3%AAm%20Thanh%20T%C3%B9ng%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Ph%C3%B2ng%20F1609A,%20T%C3%B2a%20nh%C3%A0%20Charmvit,%20117%20Tr%E1%BA%A7n%20Duy%20H%C6%B0ng,%20qu%E1%BA%ADn%20C%E1%BA%A7u%20Gi%E1%BA%A5y,%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20nguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20Nghi%C3%AAm%20Thanh%20T%C3%B9ng%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Ph%C3%B2ng%20F1609A,%20T%C3%B2a%20nh%C3%A0%20Charmvit,%20117%20Tr%E1%BA%A7n%20Duy%20H%C6%B0ng,%20qu%E1%BA%ADn%20C%E1%BA%A7u%20Gi%E1%BA%A5y,%20H%C3%A0%20N%E1%BB%99i

