TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc lap — Ty do — Hanh phiic

Bin 4n s6: 06/2023/LD-PT

Ngay: 07/6/2023 ]
VA “Tranh chdp vé don phwong cham dut
HDLD”

NHAN DONG
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phan Hpi dong xét xvr phiic thdm gom cg:

Tham phén - Chii toa phién toa: Ong T6 Chanh Trung

Cdc Tham phan: Ba Tran Thi Thay Hong
Ong Nguyén HO Tam Ta

- Thw ky phién tda: 6ng Nguyén Puc Thién, Thu ky Toa &n nhan dan cip cao tai
Thanh phd H6 Chi Minh.

- Pai di¢n Vién Kiém sdt nhén dén cdp cao tai Thanh phé Ho Chi Minh tham
gia phién toa: Ong Nguyén Van Phuong - Kiém sat vién.

Ngay 07 thang 6 nam 2023, tai try s& T0a &n nhan dan cap cao tai Thanh phd Ho
Chi Minh xét xt phtic thAm vu 4n Lao dong thu 1y s6 10/2022/TLPT-LD ngay 30 thang
11 nam 2022 vé viéc “Tranh chap vé don phuong chdm dut HDLD”,

1/ Nguyén don: Ba Du Ngoc Bao (Du Bao Ngoc), sinh nam: 1983; Dia chi: Can hd
3001 Thap T1, Chung cu Vista Verde, s6 02 duong Phan Van Pang, phuong Thanh My
Loi, thanh phé Thi Pire, Thanh phd HO Chi Minh. (vang mat)

Nguodi dai dién theo Gy quyén cua nguyén don: Ong Nguyén Vin Hoan, sinh
nam: 1996; DPia chi: Phong 7.07, Toa nha Tulip, S6 15 duong Hoang Quéc Viét,
phuong Pha Thuan, Quan 7, Thanh phé Ho Chi Minh. (Gidy Uy quyén ngay
26/8/2020 tai Van phong cong ching L.é Van Diing) (c6 mat)

2/ Bi don: Cong ty C6 phan Giai tri Lang Pho; Tru so: S6 54-56 dudng Hoa Pao,
Phuong 2, quan Pha Nhuén, Thanh phé Ho Chi Minh. Nguoi dai dién theo phap luat:
Ba Ngo Chiéu Ha (c6 mit)

Nguoi dai dién theo iy quyén cia bi don: 6ng Pham Cong Diing, sinh nam 1982-
Cong ty Luat TNHH MTV Coéng Hung va Cong su - Chi nhanh Landmark81; Dia chi:
Céan hg 25.080T Toa nha Landmark81, 720 Bién Bién Phu, Phuong 22, quan Binh
Thanh, Thanh phé H6 Chi Minh (Theo Gidy ty quyén ngay 01/3/2023). (c6 mit)



Nguoi bao vé quyén va loi ich hop phap cta bi don: Luat su Huynh Sang thudc
Poan Luét su Thanh phd HO6 Chi Minh, thanh vién Cong ty Luat TNHH MTV Céng
Hung va Cong sy - Chi nhanh Landmark81; Pia chi: Can h¢ 25.080T Toa nha
Landmark81, 720 Pién Bién Phu, Phuong 22, quan Binh Thanh, Thanh phé H6 Chi
Minh. (c6 mat)

NOI DUNG VU AN:

Theo don khdi kién, trong qud trinh gidi quyét vu dn, nguyén don ba Duw Bdo
Ngoc cé éng Nguyén Vin Hoan la ngwoi dai dién theo iy quyén trinh bay:

Ba Du Bao Ngoc (goi tat 1a ba Ngoc) c6 lam viéc tai Cong ty Co phan giai tri Lang
Pho (goi tat 1a Cong ty). Qua trinh lam viéc tai Cong ty thi ¢6 ky lién tiép 03 hop ddng
lao dong gom:

- Hop dong lao dong danh cho d6i tuong cong tac vién so 014/2014/CTV-LANG
PHO lap ngay 04/03/2014 gitta 6ng V& Thanh Trung (Chu tich Hoi dong quan tri) véi
ba Du Bao Ngoc vé6i thoi han 3 thang (tir ngay 04/3/2014 dén ngay 03/6/2014), chic
danh: Giam ddc phat trién kinh doanh, mirc lwong 88.000.000 dong/thang.

- Hop dong lao dong danh cho d6i tuong cong tac vién so 030/2014/CTV-LANG
PHO lap ngay 04/6/2014 giita ba Ngoé Chiéu Ha (Tong giam doc) véi ba Du Bao Ngoc
v6i thoi han 3 thang (tir ngdy 04/6/2014 dén ngay 03/9/2014), chtc danh: Giam déc
phat trién kinh doanh, mtrc luong 88.000.000 dong/thang.

- Hop dong lao dong thoi vu S6 036/2014/CTV-LANG PHO lap ngay 04/9/2014
giita ba Ngo Chiéu Ha (Tong giam ddc) voi ba Du Bao Ngoc voi thoi han 6 thang (tir
ngay 04/9/2014 dén ngay 03/3/2015), chitc danh Giam ddc phét trién kinh doanh, muc
lrong 88.000.000 dong/thang.

Ngay 25/02/2015, Cong ty ban hanh cac thong bao gom: Thong bao SO
01/2015/TB-HCNS véi noi dung: “...Hop dong thoi vu giita ba Ngoc va Cong ty sé két
thiic diing thoi han, ké tir ngay 04/3/2015. Ba Ngoc cé trdach nhiém ban giao cong viéc va
tai san, thiét bi cho cdc cd nhan/bé phdn lién quan theo ding quy dinh ciia Cong ty. C4c
khodn lwong va phu cdp (néu c6) sé dwoc tinh dén hét ngay 03/3/2015 sau khi hoan tat
cdc thii tuc ban giao...” va Thong bao s6 001/2015/TB-HCNS véi ndi dung nhu trén
nhung bang hai thir tiéng Viét - Anh. Ngay 03/3/2015, Ba Ngoc da ban giao cong viéc,
hd so tai liéu dé nghi viéc, ¢ xac nhan ciia Tong giam dc Cong ty 1a ba Ngb Chiéu Ha.
Cong ty da lap bang thanh toan lwong cho nhan vién nghi viéc, theo d6 luong cua ba
Ngoc duoc tinh dén ngay 03/3/2015. Ngay 18/4/2015, 6ng Nguyén Vian Dat, dai dién
Vin phong Luat su Pat Nguyén va Cong ty Lap bién ban ghi nh¢ lién quan dén viéc
cham dut hop ddng lao dong voi ndi dung tom tat nhu sau: CONg ty nhdn thay hop dong
lao déng S6 036/2014/TV-LANG PHO ky véi ba Dur Bdo Ngoc la hop dong khéong xdc
dinh thoi han theo quy dinh tai Piéu 22 Bo ludt lao dong. CONg ty sé chi tra tién luong
cho 45 ngay bdo trudc ké tir ngay 12/02/2015 can cir noi dung email ngay 13/02/2015
gitta ba Du Bao Ngoc, Ngo Chiéu Ha va T) ran Hoai Phwong. Ba Dw Bio Ngoc sé hoan
tat cdc thi tuc quyet todn lién quan dén thué thu nhdp cd nhdn va cac khoan BHXH
(néu c6). Ong Nguyén Van Pat néu rang sé trao doi véi ba Ngoc vé théa thudn trén.

~ Ngay 20/4/2015, Cong ty c6 Thong bao S6 002/2015/TB-HCNS véi ndi dung (tom
tat): Cong ty di€u chinh ndi dung ctia Thong bao SO 01/2015/TB-HCNS va So
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001/2015/TB-HCNS ngay 12/02/2015 nhu sau “1. Thoi han cham dirt hop dong doi voi
ba Du Bdo Ngoc ké tir ngay 29/3/2015; 2. Ly do cham dict hop dong lao dong: Vi tri,
cong vigc cua ba Du Bao Ngoc khong con do du dan hoat dong giai doan thang 3/2014
dén thang 2/2015 da két thiic. Moi néi dung tai Théng bdo sé 01/2015/TB-HCNS va Sé
001/2015/TB-HCNS ngay 12/2/2015 trdi véi van ban ndy déu bi hity bo.” Dong thot,
Cong ty c6 thu moi ba Ngoc dén lam viée véi Cong ty v€ cac ni dung: Lam rd sO lidu
thué thu nhép ca nhan cua ba Ngoc voi co quan thué; Lam rd cac khoan bao hiém xa
hoi, bao hiém vy té, bao hiém that nghiép. Tuy nhién, ba Ngoc khong dén Cong ty lam
viéc theo gidy moi néu trén.

Ngay 11/5/2015, ba Ngoc khai kién COng ty voi cac ndi dung: Hop dong lao dong
S6 036/2014/CTV-LANG PHO lap ngay 04/9/2014 13 hop dong khong xac dinh thoi
han; Tai Bién ban ghi nhd ngay 18/4/2015, Cong ty ciing da xac dinh hop dong lao
dong nay 13 hop dong khong xac dinh thoi han. Do do, viéc Cong ty chdm dat hop dong
lao dong véi ba Ngoc khong c6 1y do, vi pham quy dinh vé thoi gian bao trude 1a hanh
vi don phuong chdm dut hop dong lao dong trai phap luat. Ba Du bao Ngoc thira nhan
ba Ngoc 1a Viét Kiéu sinh sdng & Hoa Ky nhung khi ky hop df)ng lao dong voi Cong ty
1a ba Ngoc ky hop dong lao dong Vol Cong ty theo ho chiéu 1a cong dan Viét Nam
mang qudc tich Viét Nam nén khong can phai c6 gidy phép lao dong.

Nguyén don khoi kién yéu cau Toa an giai quyét: Buoc Cong ty Co phan giai tri
Lang Pho nhan ba Ngoc tré lai 1am viéc; Bdi thuong khoan tién tuong duong 2 thang
tlen luong do don phuong cham dut hop dong lao dong trai phap luat; Bo6i thuong khoan
tién do vi pham vé thoi gian bao trude 39 ngay; Tra tién luong nhiing ngay ba Ngoc
khong duoc 1am viéc theo hop dong lao dong; Truong hop Cong ty Lang Phd khong
muén nhan ba Ngoc trd lai lam viéc thi budc phai thanh toan thém cac khoan: Tro cép
thoi viéc cho khoang thoi gian lam viéc thyc té tai Cong ty va thoi gian khong dugc lam
viéc theo hop dong lao dong do hanh vi don phuong chim dut hop dong loa dong trai
phap luat theo mdi ndm 1am viéc duge tinh ntra thang luong. Thanh toan bao hiém xa
hoi, bao hiém y té, bao hiém that nghiép cho khoang thoi gian tir ngay ky hop dong lao
dong dau tién ngay 04/3/2014 dén ngay cham dit hop dong lao dong va trong nhiing
ngay ngudi lao dong khong duoc lam viée voi mirc lwong theo hop dong lao dong tinh
dén ngay Toa an mo phién toa xét xir theo quy dinh cho ba Ngoc.

Con khoan truy thu thué thu nhap ca nhan néu ba Ngoc con thiéu tién thué theo
lvong thi ba Ngoc s€ dong cho Nha nudc theo quy dinh cua luat thué.

Trong qud trinh gidi quyét vu dn, bi don Cong ty Cé phin gidi tri Lang Phé c6 6ng
Pham Cong Diing la ngwoi dai dién theo 1y quyén trinh bay:

Cong ty C6 phan giai tri Lang_ Phé hoat dong trong linh vuc t6 chire biéu dién nghé
thuat va giai tri. Trong giai doan dau cua ké hoach Cong ty xay dung du an A O Show
1a dy 4n c6 tinh chat thir nghiém xay dung, diéu chinh, timg budce tim hiéu thi hiéu cia
khach hang trong va ngoai nudc. Vi tinh hinh thuc té, hau hét cac vi tri nhan sy trong
giai doan nay khong co6 dinh, tuyen dung sip xép hoan dbi cho phu hop voi cong viée va
nang lyc theo tung thoi diém ké hoach hoat dong. Do giai doan dau khan truong va can
nhan sy dé trién khai quang ba hinh anh Cong ty cho giai doan cong dién tir thang
3/2014 dén thang 02/2015. Qua nhan su cap cao trong Cong ty gioi thiéu nén Cong ty
d3 tuyén dung ba Sabrina Du Bao Ngoc cho vi tri giam ddc phat trién kinh doanh. Cong
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viéc la quang ba, quang cao vo dién, dinh huéng dao tao dan diat nhom phat trién kinh
doanh, vi tri nay du kién lam viéc tir 6 dén 9 thang tuong ung véi ting giai doan hoat
dong trong nam tai chinh cta Cong ty.

Ba Ngoc la Viét kiéu, mang qudc tich M¥ khi 1am viéc tai Viét Nam bat budc phai
c6 gidy phép lao dong theo quy dinh cua phap luat lao dong Viét Nam, Cong ty da trao
d6i so bo véi ba Ngoc cac hd so can co nhu bang cip chuyén mén phu hop véi cong
viéc phu trach, ly lich tu phap, ho chleu gidy kham strc khoe.. . Tai thoi diém d6 ba
Ngoc khong cung cap duoc cac gidy to can thiét néu trén, chi cung cap cho phia Cong
ty ho chiéu My, ba mang qudc tich My. Nhung do tinh chit cong viéc khan truong vé
nhan sy nén gitta CONg ty va ba Ngoc thoa thuin ky 1 hop dong lao dong cong tac vién
trong thoi gian 3 thang dé ba Ngoc c6 thoi gian bd sung hd so.

Trong qua trinh ba Ngoc lam viéc, Cong ty da nhiéu lan huong dan va héi thic ba
Ngoc cung cap glay to tiy than dé Cong ty hoan tat cac thu tuc cap gidy phép lao dong
cho ba Ngoc, di dén ky két hop dong dai han cho ba Ngoc nhung ba Ngoc ludn né tranh
va khong cung cip bat cir hd so ca nhan nao cho Cong ty. Ngay13/5/2014 ba Ngoc cung
cap thong tin ho chibu S6 N1319926 cap ngay 12/8/2009 tai Washington, ba Ngoc
khong cung cip ban sao ho chiéu trén dé Cong ty luu trir. Vi dé dam bao quyén loi cho
ngudi lao dong va kip thoi bd sung cho bd phan ké toan chimg tir thanh toan lwong cho
ba Ngoc, Phong nhan sy quyét dinh cho ky hop dong lao dong Cong tac vién voi thong
tin ho chiéu trén ma chua c6 bat ky hd so ca nhan nao ciia ba Ngoc.

Ngay 03/6/2014, két thuc hop dong lao dong ba Ngoc con thiéu kinh nghiém dbi
v0i cac kénh cong viéc ba phu trach nhung do giai doan kinh doanh mai va can theo di
hi¢u qua lam viéc cua ba Ngoc nén Cong ty quyét dinh ky tiép hop dong cong tac vién 3
thang nita, CONng ty tiép tuc yéu cau gidy tO ca nhén, ba Ngoc hura s& b6 sung vao dip
Giang sinh khi ba Ngoc tro vé My dé lam ho so 1y lich tu phap. Ngay 03/9/2014 hop
ddng két thic do c6 du kién s& co dot luu dién ¢ Chau Au. Do COng ty can vi tri cong
viéc cia ba Ngoc trong thoi gian 6 thang dé hd trg cho show dién nén trude khi 1én dudng
di luu dién nudc ngodi va hoan tat ké hoach kinh doanh 3/2014 - 02/2015; Qua trao doi,
ba Ngoc dong ¥ ky hop dong thot vu 6 thang voi Cong ty. Mac du ba Ngoc khong dam
nhiém t6t vai trd Giam dbc phat trién kinh doanh nhung mudn tao co hdi nén Cong ty
chuyén ba Ngoc sang b phan Ticket Box trong vai trd truéng phong vé tir thang 02/2015
ba Ngoc van quan 1y cac Piém uu dii (Privilege Dock) trong thoi gian trén. Cong ty tién
hanh danh gia lai cong viéc ciia cong tac vién, xem xét két qua hoat dong cua Cong ty
dé tlep tuc duy tri cach lam viéc hién tai voi kénh d6i tac hay can chuyén hudéng phat
trién kinh doanh, do d6 cong tac vién phat trién kinh doanh c6 thé s& ngung cong tac khi
két thuc dy an. Céc noi dung trén da dugc thong qua trong linh dao va BCH cong doan
lam thoi ciia Cong ty.

Ngay 05/02/2015 Ban giam dbc va cong doan Cong ty bao cao két qua hoat dong
trong nam tai chinh 2014, Cong ty khong dat muc tiéu dé ra, dua trén két qua hoat dong
cua nhan vién COng ty budc phai ap dung bién phap cit giam chi phi nam 2015 nén viée
diéu chuyén, ngung tuyén hay khong tai ky hop déng véi mot sb nhan su dugce thong
qua BCH Cong doan lam thoi cua Cong ty. Ngay 10/02/2015 lanh dao va BCH Cong
doan 1am thoi thong qua phuong an st dung lao dong ddi voi bd phan phat trién kinh
doanh thi vi tri ctia ba Ngoc s& do ba Ngo Chiéu Ha - Téng giam dbc phu trach. Ngay
12/02/2015 ba Ha c¢6 budi 1lam viée véi ba Ngoc véi ndi dung: Lao dong nudc ngoai lam
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vi€e tai Viét Nam bugc phai co g1ay phép lao dong nhung sudt thoi gian ba Ngoc lam
viéc tai COng ty ba khong b6 tic bat ky ho so ca nhan nhu hd chiéu, s6 tam tra, gidy xac
nhan kinh nghiém lam viéc, bang cap; Theo ké hoach hoat dong kinh doanh cua Cong ty
co cau lai nhan sy CONng ty budc phai cham dut hop dong lao dong voi ba Ngoc, khong
ky hop déng moi va thong bao hop dong thoi vu 6 thang da hét két thuc vao ngay
03/3/2015; Ba Ngoc ddng ¥, ba khong co 'y kién gi va dé nghi Cong ty cung cip quyét
dinh nghi viéc bang song ngit dé thuc hién viéc ndp hd so tai My. Ngay 16/02/2015
Cong ty giri d&én ba Ngoc ban théng bao chdm dut hop dong thot vu bang tiéng Viét.
Ngay 25/02/2025 Cong ty giri théng bao chim dit hop dong lao dong bang song ngit
theo yéu cau cua ba Ngoc, ba Ngoc ky xac nhan dong ¥ v6i bang thanh toan luong nghi
viée. Ngay 26/02/2015 ba Ngoc trao d6i v6i ba Thuong bang dién thoai rang Lanh su
quan khong dong ¥ ho so cia ba Ngoc do ngdy ra thong bao cham dut hop dong va
ngdy thanh toan luong khong khép nhau, ba Thuong da email xin thong tin dé lién hé
voi Lanh sy quan giai thich nhung ba Ngoc khong cung cap va khong phan hoi nao vé
viéc nay cho den ngay két thac hop dong. Ngay 03/3/2015 ba Ngoc ban giao cong viéc
cho nhan sy tiép nhan, xac nhan viéc hoan tit ban giao may moc, thiét bi cho Cong ty.

Ba Ngoc 1a nguoi nudc ngoai vao lam viée tai Viet Nam budc phai co g1ay phep
lao dong theo nhu quy dinh cua luat lao dong nhung ba Ngoc khong cung cap ho so ca
nhan, 1y lich tu phap, xac nhan kinh nghiém, bang cap dé Cong ty xin Gidy phep lao
dong cho ba Ngoc nén 3 hop dong da ky hop dong cong tac vién 3 thang, ky 2 1an va
hop dong lao dong mua vu 6 thang 1a trai phap luat ¢ phan ky hop dong véi nguoi lao
dong nudc ngoai nhung ngudi lao dong chua duge cap gidy phép lao dong. Do dé, bi
don xac dinh khong déng ¥ toan bd yéu cau khai kién ctua nguyén don. Dé nghi Toa an
tuyén xir khong chap nhan toan bo yéu cau khoi kién cua nguyén don.

Tai ban dan Lao dgng so tham s6 1624/2022/LD-ST ngay 21/9/2022 cua Toa &n
nhéan dan Thanh pho Ho Chi Minh quyét dinh:

Can cr diém a khoan 1 Diéu 32, khoan 3 Diéu 35, khoan 3 Diéu 39, Diéu 85, Diéu
91, Diéu 92, biéu 93, Diéu 94, Diéu 95, khoan 3 Diéu 106, Biéu 108, Diéu 109, khoan
1 Diéu 147, khoan 2 Diéu 227, biéu 254, Diéu 259, biéu 266, Diéu 271, Diéu 273,
Piéu 278, Piéu 280 ciia BO luat T6 tung dan sy nam 2015; Piéu 121, Piéu 122, Piéu
123 va khoan 1 Biéu 137 B6 luat Dan su 2005; Khoan 1, 2 va 4 Diéu 5 Luét Qudc tich
nam 2008; Khoan 1 Diéu 19, Piéu 38, diém d khoan 1 Diéu 169, Piéu 172, khoan 3
Diéu 186 Bo luat Lao dong 2012; Piém a khoan 1 Piéu 2 Luat Bao hiém x4 hoi nim
2006; Luat Giao dich dién tir; Luat Thué thu nhap c4 nhan; Khoan 1 Diéu 3 Nghij dinh
136/2007/ND-CP cta Chinh phti; Khoan 4 Piéu 4 Luat Nhip canh, Xuat canh, Qua
canh, Cu tri cua nguoi nudc ngoai tai Viét Nam; Piém a khoan 1 Diéu 12, khoan 3
Piéu 26 Nghi quyet 80 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu
Quéc hoi hudng dan ap dung mot sé quy dinh ctia phap luat vé an phi, 1é phi Toa an.

1/ Khong qhap nhan cac yéu cau khoi kién ctiia nguyén don ba Du Ngoc Bao (Du Bao
Ngoc) khi cho rang bi don Cong ty C6 phan Giai tri Lang Pho don phuong cham dit hop
dong trai phap luat gom:

- Yéu cau COng ty C6 phan Giai tri Lang Phb nhan ba Du Ngoc Bao (Du Bao Ngoc)
trd lai lam viéc;



- Thanh toan cho ba Du Ngoc Bao (Du Bao Ngoc) cac khoan tién gém: Tién luong
cho nhiing ngay khong duoc lam viéc tinh tir ngay 04/3/2015 dén ngay 21/9/2022 (90
thang 17 ngay) 1a 7.969.866.667 (Bay ty, chin tram sau chin triéu, tdm trdm sau sau
nghin, sdu tram sau bay) dong, Boi thuong 2 thang tién lu’ong l1a 176.000.000 (mot tram
bay sau triéu) dong; Boi thuong tién luong do vi thoi gian bao trudc 39 ngay la
114.400.000 (Mot trim mudi bdn triéu bdn trim) ddng. Tong cong 13 8.260.266.667
(Tam ty, hai trim sdu muoi triéu, hai trim sdu sau nghin sau trim sau bay) dong.

- Cong ty CH phan Giai tri Lang Phd c6 trach nhiém dong BHXH, BHYT cho ba
Du Ngoc Bao (Du Bao Ngoc) trong nhitng ngay khong duoc lam viéc theo quy dinh cua
phap luét;

Trudng hop Cong ty C6 phan Giai tri Lang Ph khong mudn nhan ba Du Ngoc Bao
(Du Bao Ngoc) tro lai 1am viée thi ngoai cac khoan tién noi trén, Cong ty C6 phan Giai
tri Lang Phd phai tra tro cdp thoi viéc cho ba Du Ngoc Bao (Du Bao Ngoc), mdi nim
1am viéc 13 nira thang luong, tam tinh dén ngay 21/9/2022 1a 8 nam 6 thang 17 ngay la
396.000.000 (Ba tram chin sau triéu) dong va boi thuong thém it nhét 2 thang tién luong
la 176.000.000 (mét tram bay sau triéu) dong. Tong cong 1a 8.832.266.667 (Tam ty, tim
tram ba hai triéu, hai trim sau sau nghin, sau trim sau bay) dong.

2/ An phi lao dong so tham: Nguyén don duoc mién an phi. Hoan tra lai cho ba
Du Ngoc Bao (Du Bao Ngoc) s tién 1.329.997 (mdt triéu ba traim hai muoi chin
nghin chin trim chin muoi bay) dong, gom: 200.000 dong tién tam Gng an phi theo
bién lai thu tién s6 09835 ngay 30/12/2015 (da xir Iy chuyén sé tién 200.000 dong 4an
phi lao dong phic tham theo bién lai thu tién s6 04234 ngay 26/12/2016) va
1.129.997 d6ng tién tam Gng &n phi, an phi da nop theo bién lai thu s6 03673 ngay
23/11/2016 ctia Cuc Thi hanh an dan sy Thanh phd H6 Chi Minh.

3/ Kién nghi Cuc thué Thanh phé H6 Chi Minh kiém tra, ra soat qua trinh ké khai,
quyét toan va trich ndp thué thu nhap ca nhan, xac dinh s thué thu nhap ca nhan phai nop,
sO thué da ndp bod sung khi quyét toan thué ddi voi truong hop ngudoi nuoc ngoai la ba DU
NGOC BAO (First and Middle names NGOC BAO, Surname DU), quoc tich Hop chung
quoc Hoa Ky, c6 ho chleu s6 078073094 cap ngay 23/3/2006 va ho chiéu sé 530538382
cap ngdy 24/4/2015 noi cap USA, c¢6 mi s6 thué thu nhap ca nhan la 8134691353 da phat
sinh trong qua trinh 1am viéc tai Viét Nam tai Cong ty C6 phan Giai tri Lang phd giai doan
tir ngdy 04/3/2014 dén ngay 03/3/2015 dbi véi khoan thu nhap phat sinh tir tién luong 1a:

- Ndm 2014, thu nhp chiu thué thu nhip c4 nhan 1a 810.740870 dong, thué thu nhap
ca nhan di khau trir 13 93.224.087 dong.

- Nim 2015, thu nhap chju thué thu nhp c4 nhan 1a 203.076.923 dong, thué thu nhap
ca nhan di khau trir 13 51.376.923 dong.

- Chi cuc thué Quan 1 c¢6 Quyét dinh s6 9711/CCT-BK ngay 07/11/2017, vé viéc
hoan thué kiém bu trir ngan sach nha nudc sd tién 26.673.376 dong sau khi ba Ngoc ndp
s6 tién 47.398.174 ddéng vao ngan sach nha nudc theo Gidy ndp tién sd 21410 ngay
03/5/2017. Chi cuc thué Quan 1 c6 Cong vin sd 62506/CCT-KK-KTT ngay 20/11/2017
xac nhan ba Du Bao Ngoc d3 hoan thanh thu tuc quyét toan thué TNCN tir tién luong,
tién cong ndm 2014, 2015.



Trong trudong hop ngudi nude ngoai 1a ba DU NGOC BAO (tén theo qudc tich Viét
Nam 13 Du Bao Ngoc) c6 ma sb thué 1a 8134691353 con thiéu thué thu nhap ca nhan, Cuc
thué Thanh phd H6 Chi Minh thyc hién truy thu s6 thué thu nhap ca nhan con phai nop doi
véi nguoi nude ngoai la ba DU NGOC BAO (First and Middle names NGOC BAO,
Surname DU), quéc tich Hop ching qudc Hoa Ky, c6 hd chiéu s6 530538382 cip ngay
24/4/2015 (not cap USA). (ba DU NGOC BAO co Qudc tich Viét Nam véi ho tén 1a Du
Bao Ngoc, ¢6 ho chiéu s N2083163 do Co quan dai dién Viét Nam tai nu6c ngoai cap
ngay 05/6/2019) theo dung quy dinh cta Luét thué thu nhap ca nhan.

4/ Kién nghi S¢ lao dong, Thuong binh va Xa hoi Thanh phd HO Chi Minh xir 1y vi
pham hanh chinh d6i vo1 hanh vi giao két va thuc hién hop dong lao dong ddi véi nguol
nudc ngoai khong co glay phép lao dong d6i voi nguoi str dung lao dong la Cong ty Cb
phan Giai tri Lang Phé va nguoi lao dong la ba DU NGOC BAO, quoc tich Hop ching
qudc Hoa Ky, c¢6 ho chiéu s6 078073094 cap ngay 23/3/2006 va s6 530538382 cap ngay
24/4/2015 noi cap USA (ba BAO NGOC DU con c6 Quoc tich Viét Nam véi ho va tén
la Du Bao Ngoc, c6 hd chiéu s6 N2083163 do Co quan dai dién Viét Nam tai nudc
ngoai cap ngay 05/6/2019 theo quy dinh ctia phap luat theo quy dinh cta phap luat.

Ngodi ra, ban dn so tham con tuyén vé quyén khang cdo, khang nghi; quyén, nghia
vu thi hanh an va thoi hiéu thi hanh an theo luat dinh.

- Sau khi xét xir so thim, ba Du Ngoc Bao (Du Bao Ngoc) 1a nguyén don trong vu
an khang cao cho rang Cong ty CP Giai tri Lang Phé ra thong bao chidm dut hop dong
lao dong trai phap luat, nén ba khoi kién yéu cau cong ty phai boi thuong cho ba tién
lwong trong nhitng ngay khong duoc 1am viée tir ngay 04/3/2015 dén ngay 21/9/2022
(bang 90 thang 17 ngay) 1a 7.969.866.667 dong; Boi thuong 02 thang tién luong 1a
176.000.000 dong; Boi thuong tién lwong do vi pham thoi gian bao trude 1a 39 ngay
bang 114.400.000 dong. Tong cong bang 8.260.266.667 dong. Cong ty CP Giai tri Lang
Phé phai c6 trach nhiém dong bao hiém xi hoi, bao hiém y té cho ba Ngoc trong nhiing
ngay ba khong duoc lam viéc; Truong hop cong ty khong nhan ba tro lai lam viée thi
cong ty phai trg cip cho ba mdi nim 1am viéc 1a nira thang lvong (tam tinh dén ngay
21/9/2022 1a 08 nam 06 thang 17 ngay) bang 396. 000.000 ddng. Tong cong yéu cau
bang 8.832.266.667 dong An so thim xir bac yéu cau khoi kién ctia ba thi ba khéng
ddéng y, nén ba yéu cau cap phuc thAm xem xét lai. Tai phién toa phtac tham, 6ng
Nguyén Vin Hoan dai dién cho ba Ngoc van giit theo yéu cau khang céo nhu trén.

- Sau khi xét xir so tham, ngdy 06/10/2022, Vién truong Vién kiém sat nhan dan
Thanh ph6 H6 Chi Minh c¢6 quyét dinh khang nghi s6 5016QD-VKS-LD khang nghi
cac van dé nhu sau:

+ An so thdm x4c dinh ba Du Bao Ngoc khong nhédp canh vao Viét Nam bﬁng ho
chiéu s6 N1319926 cip ngay 12/8/2009 ma nhdp canh vao Viét Nam bang ho chiéu
ngudi nude ngoai nhung khong xac minh, 1am rd 1a quoc gia ndo; Trong khi d6 thi ho
so ba Du Bao Ngoc con c6 tén (Du Ngoc Bao) quéc tich Hoa ky, c¢6 ho chiéu sb
078073094 cap ngay 23/3/2006 va ho chiéu sb 530538382 cip ngay 24/4/2015 chua xac
minh viéc xuét/nhaip canh cua ba Ngoc voi tén Du Bao Ngoc ma két luan ba Ngoc st
dung ho chiéu nude ngoai dé nhap canh vao Viét Nam la chua c6 co so;

+ V& noi dung vu an thi Vién kiém sat nhan dan Thanh phé HO Chi Minh cho réng
ca 03 hop dong gobm: Hop dong lao dong danh cho cdng tac vién s6 014/2014/CTV-
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LANGPHO ngay 04/01/2014; Hop dong s6 030/2014/CTV-LANGPHO ngay
04/06/2014; Ciing nhu hop dong lao dong thoi vu sé 036/2014/CTV-LANGPHO ngay
04/9/2014 déu c6 tén 1a Du Bao Ngoc chir khong c6 dung tén nudc ngoai 1a Du Ngoc
Bao. An so tham xac dinh nguoi lao dong ba Du Ngoc Bao ¢6 quéc tich Hoa ky, c6 ho
chiéu s6 078073094 cap ngay 12/8/2006 khong tring khép véi ho chiéu sé N1319926
cap ngay 12/8/2006 tai Washington cép cho cong dan Viét Nam (Qudc tich Viét Nam),
khong trung khop véi tén nguot lao dong 1a Du Bdo Ngoc Sabina dugc ghi trong cac
hop ddng lao dong;

+ An so tham xé4c dinh ba Du Bao Ngoc sir dung hd chiéu ngudi nudc ngoai nhap
canh vao Viét Nam, theo luat lao dong thi bt budc phai co gidy phép lao dong, nén xtr
v6 hiéu hop ddng lao dong 14 trai véi quyét dinh Giam déc tham sé 02/2019/LD-GPT
ngay 02/10/2019 cta Toa an nhan dan tdi cao, nén khang nghi dé nghi hiy ban an so
tham dé xét xir lai.

- Tai phién toa phiic thim, dai dién Vién kiém sat nhan dan cap cao tai Thanh ph
Ho6 Chi Minh dé nghi chip nhan khang nghi ciia Vién truéng Vién kiém sat nhan dan
Thanh phé HO Chi Minh, hiy ban an so tham, giao hd so vé cho Toa an cép so thim
giai quyét lai.

- Phia dai dién cho Céng ty CP Giai tri Lang Phé ciing nhu luat su bao vé quyén
loi cho Cong ty CP Giai tri Lang Pho thi dé nghi bac khang cdo, khang nghi, giit nguyén
ban an so tham xur.

NHAN PINH CUA TOA AN:

[1] Don khang céo cua ba Du Bao Ngoc ciing nhu khang nghi cta Vién trudng
Vién kiém sat nhan dan Thanh pho H6 Chi Minh duogc lam va ndp trong thoi han luat
dinh nén day la khang cao, khang nghi hop 1€.

[2] Xét vé noi dung vu 4n thi thay:

- Theo don khoi kién cta ba Du Ngoc Bao (Du Bao Ngoc) cho ring theo hop
ddng lao dong thoi vu sd 036/2014/CTV-LANGPHO lap ngay 04/9/2014 giira ba Ngb
Chiéu Ha -Téong giam ddc cong ty CP Giai tri Lang phd véi ba Du Bao Ngoc, loai hop
ddng thoi vu, thoi han hop dong 1a 06 thang ké tir ngay 04/9/2014 dén ngay 03/3/2015.
Ba Ngoc voi chtrc danh 13 Giam dbc phat trién kinh doanh, voi mic lvong 88.000.000
ddng/thang; Pén ngay 12/02/2015 thi cong ty CP Giai tri Lang Phd c6 thong bao sb
01/2015 thong bao cham dut hop dong lao dong vai ba Ngoc, cong ty sé& tra luong cho
ba dén hét ngay 03/3/2015; Dén ngay 18/4/2015, giita cong ty v6i ba Ngoc 1ap ban ghi
nhé hop dong lao dong s 036/2014/CTV-LANGPHO néu trén khong c6 thoi han,
nhung cong ty sé& tra luong cho ba Ngoc 45 ngay bao trude tinh tir ngay 12/02/2015 dén
ngay 29/3/2015. Phia ba Ngoc do 6ng Nguyén Vian Dat dai dién hta sé trao doi véi ba
Ngoc va ba Ngoc sé tra 101 trudc ngay 20/4/2015 (BL 201). Vao ngay 20/4/2015 thi
Cong ty CP Giai tri Lang Pho ciing c6 thong bao s6 02/2015/TB-HCNS thong bao dén
ngay 29/3/2015 s& cham dut hop dong lao dong ddi véi ba Ngoc va sé& tra lvong cho ba
Ngoc dén hét ngay 29/3/2015.

HDPXX xét thay:

- Theo cong van s6 1173/QL-XNC-P5 ngay 14/4/2023 cua Cuc quéan 1y xuét nhap
canh tra 161 cho Toa an nhan dan cap cao tai Thanh pho HO6 Chi Minh (c6 kém theo danh
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sach ngdy xuat/nhap canh cua ba Du bao Ngoc (Du Ngoc Bao), thi thé hién ba Du Bao
Ngoc nhép canh vao san bay Tan Son Nhat ngay 06/2/2014 bang ho chiéu My sb
078073094, Visa s6 AR0202401, dén ngay 04/3/2014 thi ba Ngoc ky hop dong sb
014/2014/CTV-LANGPHO (hop ddng cong tic vién thoi han 03 thang); Ngay
03/5/2014 thi ba Ngoc nhép canh tai san bay Tan Son Nhat bang ho chiéu My sb
078073094, dén ngay 04/6/2014 thi ky hop dong cong tac vién voi cong ty CP Giai tri
Lang Phé theo hop ddng sé 030/2014/CTV-LANGPHO véi thoi han 03 thang tinh tir
ngay 04/6/2014 dén ngay 03/9/2014; Ca hai 1an nhdp canh néu trén thi ba Ngoc déu sir
dung ho chiéu s6 078073094 (ho chiéu My), con khi ky hop dong cong tac vién thi ghi
ho chléu Viét Nam sé N1319926; Trude khi ky hop déng tho1 vu 06 thang theo hO’p
ddng sb6 036/2014/CTV-LANGPHO ngay 04/9/2014 (ké tir ngay 04/9/2014 dén ngay
03/3/2015) thi ngay 30/8/2014 ba Du Bao Ngoc xuét canh qua cira khau Moc Bai theo
ho chiéu s6 078073094, Visa AR0202401 va nhap canh vao Viét Nam theo ho chleu
N1319926 ngay 08/9/2014, tirc vao thoi diém ngay 04/9/2014 (ngay ky hop dong sb
036/2014/CTV-LANGPHO) thi ba Ngoc ¢ nudc ngoai chir khong co6 trong nudc. Trong
qua trinh giai quyét vu an, ba Du Bao Ngoc c¢6 don gui dén S¢ Lao dong, Thuong binh
va Xa hoi Thanh phd HO Chi Minh ngay 15/12/2015 xin cap gidy phép lao dong, thi
ngay 05/01/2016 S¢ Lao dong, Thuwong binh va X hoi Thanh phd H6 Chi Minh cé vin
ban s6 310/SLD-TBXH tra 10i cho ba Ngoc va ngay 24/8/2022 Sé Lao dong, Thuong
binh va Xa hoi Thanh phd Ho Chi Minh ¢6 Céng van s6 27538/SLDTBXH-VLATLD
tra 10i cho Toa 4n nhan dan Thanh pho HO Chi Minh nhu sau:

Can ctr Luat s6 10/2012/QH13 ngay 18/6/2012 cua Quéc Hoi1 va Luat nhap canh,
xuat canh, qua canh, cu tri cia ngudi nude ngoai tai Viét Nam (Luat s6 47/2014/QH13
ngay 16/6/2014 cua Quéc Hoi), nguoi nude ngoai vao lam viée tai Viét Nam phai co
gidy phép lao dong (theo quy dinh tai diém d khoan 1 Diéu 169 BLLD), trir truong hop
quy dinh tai Diéu 172 BLLD. Va d6i v6i nguoi co nhiéu ho chiéu thi chi dugc sir dung
01 ho chiéu dé nhap, xuét canh, qua canh, cu tru tai Viét Nam (khoan 4 Piéu 4 Luat
nhap canh, xuét canh, qua canh, cu tril cia nguoil nudc ngoai tai Viét Nam)

Cin ctr vao khoan 2 Piéu 19 BLLD nam 2012 vé nghia vu cung cip thong tin
trudce khi ky hop déng lao dong thi nguoi lao dong phai cung cép thong tin cho nguoi str
dung lao dong biét vé 1y lich, nhan than cia minh chinh xac. Trong truong hop trén, ba
Du Ngoc Bao (Du Bao Ngoc) khéng cung cép thong tin chinh xac vé viée xuat/nhap
canh cta minh. Cén ctr vao quy dinh tai khoan 4 Diéu 4 Luat Luat nhép canh, Xuat canh,
qua canh, cu tra ciia ngudi nudc ngoai tai Viét Nam, xac dinh 02 1an ky hop dong cong
tac vién (Hop dong s6 014 ngay 04/3/2014 va Hop dc‘sng s6 030/2014 ngay 04/6/2014)
thi ba Du Bao Ngoc sir dung ho chiéu s 078073094, sé Visa AR0202401 cta Hoa Ky
dé nhdp canh vao Vi¢t Nam, thi phai coi 1a ngudi1 nudc ngoai nhdp canh vao Viét Nam,
mudn ky hop dong lao dong thi bat budc phai ¢ gidy phép lao dong.

Ngay 04/9/2014, khi ky hop ddng sb 036/2014 thi ba Ngoc khong c6 ¢ Viét Nam
(ba Ngoc di xuat canh tai cra khau Moc Bai — Tay Ninh ngay 30/8/2014, dén ngay
09/9/2014 thi ba Ngoc m&i nhap canh vao Vi¢t Nam).

Tai toa, phia bi don — Cong ty CP Giai tri Lang Phd xac dinh hop dong s6 036 ghi
ngay 04/9/2014 nhung ky vao thoi diém trude ngdy 04/9/2014 (thoi gian ky hop dong 1a
sau ngay 03/5/2014 dén trude ngay 04/9/2014) tirc 1a trong khoang thdi gian ba Ngoc sir
dung ho chiéu s6 078073094 dé nhép canh vao Vi¢t Nam.
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Do xac dinh trude khi ky 02 hop dong cong tac vién va hop dong thoi vu sd
036/2014 ngay 04/9/2014 thi ba Ngoc st dung ho chiéu sé 078073094 dé nhap canh vao
Viét Nam. Do d6 phai xac dinh ba Ngoc 13 nguoi nudc ngoai, khi ky hop dong lao dong
bét budc phai co gidy phép lao dong, nén Toa an cap so tham xac dinh cac hop dong lao
dong trén 1a v6 hi€u va xir bac yéu cau khoi kién cua ba Ngoc doi buoc Cong ty CP Giai
tri Lang Phd phai nhan ba Ngoc tro lai lam viée; Budc Cong ty CP Giai tri Lang Ph
phai thanh toan cho ba tién luong nhimg ngay khéng duoc 1am viée tir 04/3/2015 dén
khi xét xtr so tham; Boi thuong 02 thang tién luong do khong bao trude; Tro cap mdi
nam lam viéc 2 thang lvong, dong Bao hiém xa hoi, Bao hiém vy té tong dong bang
8.832.266.667 dong An so tham xét xir bac yéu ciu cta ba Ngoc doi budc cong ty phai
thue hién cac yéu cau trén 1a c¢6 can ctr, nén HDXX khong chap nhén theo khang céo
cua ba Du Ngoc Bao (Du Bao Ngoc) theo nhu nhéan dinh trén.

Khéng nghi ctia Vién trudng Vién kiém sat nhan dan Thanh phd HO Chi Minh dé
nghi huy an so tham dé xet xur lai, khang nghi nay khong phu hop voi nhan dinh trén
nén khong dugc chap nhan.

Quan diém cua dai dién Vién kiém sat tai Toa, dé nghi hily 4n so tham dé xét xur
so tham lai theo hudng chap nhan theo don khéi kién cuia ba Ngoc, dé nghi nay khong
phu hop v61 nhan dinh trén nén khong dugce chap nhan.

Chép nhén theo Luat su bao vé quyén lgi cho Bi don dé nghi 1a bac khang cao
ctia ba Du Ngoc Bao (Du Bao Ngoc), bac khang nghi ciia Vién truong Vién kiém sat
nhan dan Thanh phé H6 Chi Minh, giit nguyén ban an so tham.

Bo1 cac 1€ trén,

QUYET PINH:

[1] Can cr vao khoan 1 Diéu 308 Bo luét t6 tung dan sy nim 2015;

- Khong chap nhan khang cao ctia ba Du Ngoc Bao (Du Bao Ngoc).

- Khong chip nhan khang nghi ciia Vién trudong Vién kiém sat nhan dan Thanh phd
H6 Chi Minh.

Giit nguyén ban an so tham.

[2] Ap dung diém a khoan 1 Diéu 32, khoan 3 Piéu 35, khoan 3 Piéu 39, Piéu 85,
Diéu 91, Diéu 92, Diéu 93, Diéu 94, Diéu 95, khoan 3 Diéu 106, Diéu 108, Diéu 109,
khoan 1 Diéu 147, khodn 2 Diéu 227, Diéu 254, Diéu 259, Diéu 266, Diéu 271, Diéu
273, Diéu 278, Piéu 280 cua Bo luat TH tung dan sy nam 2015; Picu 121, Picu 122,
Piéu 123 va khoan 1 Biéu 137 Bo luat Dan sy 2005; Khoan 1, 2 va 4 Diéu 5 Luat Qudc
tich nam 2008; Khoan 1 Diéu 19, Diéu 38, diém d khoan 1 Diéu 169, Piéu 172, khoan 3
Diéu 186 Bo luat Lao dong 2012; Piém a khoan 1 Piéu 2 Luat Bao hiém x4 hoi nim
2006; Luat Giao dich dién tir; Luat Thué thu nhap c4 nhan; Khoan 1 Piéu 3 Nghij dinh
136/2007/ND-CP cta Chinh phti; Khoan 4 Piéu 4 Luat Nhip canh, Xuat canh, Qua
canh, Cu trii cua nguoi nude ngoai tai Viet Nam; Piém a khoan 1 Diéu 12, khoan 3
Diéu 26 Nghi quyet 50 326/2016/UBTVQH]14 ngay 30/12/2016 cua Uy ban Thuong vu
Quéc hoi hudng dan ap dung mot sé quy dinh ctia phap luat vé an phi, 1& phi Toa an.

Tuyén xu:

1/ Khong chip nhan cac yéu cau khdi kién ctia nguyén don ba Du Ngoc Bao (Du Bao
Ngoc) cho rang bi don Cong ty Co phan Giai tri Lang Phé don phuwong chdm dut hop
dong trai phap luat gom:
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+ Yéu cau Cong ty C6 phan Giai tri Lang Phd nhan ba Du Ngoc Bao (Du Bao
Ngoc) trd lai 1am viéc;

+ Thanh toan cho ba Du Ngoc Bao (Du Bao Ngoc) cac khoan tién gdm: Tién lwong
cho nhiing ngay khong duoc lam viéc tinh tir ngay 04/3/2015 dén ngay 21/9/2022 (90
thang 17 ngay) 1a 7.969.866.667 (Bay ty, chin tram sau chin tri¢u, tdm tram sau sau
nghin, sau tram sdu bay) dong, BOi thuong 2 thang tién luong 13 176.000.000 (mot trim
bay sau triéu) dong; Boi thuong tién luvong do vi thoi gian bao trudc 39 ngay la
114.400.000 (Mot trim mudi bdn triéu bdn trim) ddng. Tong cong 13 8.260.266.667
(Tam ty, hai trim sdu muoi triéu, hai trim sau sau nghin sau trim sau bay) dong.

+ Cong ty C6 phan Giai tri Lang Phd c6 trach nhiém dong BHXH, BHYT cho ba
Du Ngoc Bao (Du Bao Ngoc) trong nhitng ngay khong duoc lam viéc theo quy dinh cua
phap luét;

+ Truong hop Cong ty Co6 phan Giai tri Lang Phd khdng muén nhan ba Du Ngoc
Bao (Du Bao Ngoc) tro lai lam viéc thi ngoai cac khoan tién noéi trén, Cong ty Co phan
Giai tri Lang Phd phai tra trg cAp thoi viée cho ba Du Ngoc Bao (Du Bao Ngoc), mdi
nim 1am viéc 1a nta thang luong, tam tinh dén ngay 21/9/2022 1a 8 nim 6 thang 17
ngay 1a 396.000.000 (Ba tram chin sau triéu) dong va bdi thuong thém it nht 2 thang
tién luong 14 176.000.000 (mot trim bay sau triéu) dong. Tong cong 1 8.832.266.667
(Tam ty, tam tram ba hai triéu, hai tram sau sau nghin, sau trim sau bay) dong.

[3] Cac quyét dinh con lai ciia Ban 4n so tham da xét xir khong c6 khang céo,
khang nghi da c6 hiéu luc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

- Ba Du Ngoc Bao (Du Bao Ngoc) dugc mién ndp an phi Lao dong phiic tham.

Ban 4n nay la phiic thAm c6 hiéu luc thi hanh ké tir ngay 07/6/2023.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- Tda 4n nhan dan i cao (1); THAM PHAN - CHU TQA PHIEN TOA
- VKSNDCC tai TP.HCM (1);

-TAND TP.HCM (1);

-VKSND TP.HCM (1);

- Puong su;

- Cyc THA DS TP.HCM (1);

- Luu hd so vy 4n (2) (NDT).

T6 Chanh Trung
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