TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Péc 1ap — Tu do — Hanh phiic
Ban an sd: 439/2020/LD-PT
Ngay: 29/5/2020

V/v tranh chap yé don phuong
cham dut hop dong lao dong”.

’ _ NHANDANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hji dong xét xir phiic thim gom cé:
Thdam phén - Chii toa phién toa: Ba Phan Thi Ut
Cdc Tham phén: Ong Trwong Vin Hién
Ong Nguyén Tién Diing
- Thuw ky phién toa: Ba Nguyén Thi Thanh Nga - Thu ky Toa 4n nhan
dan Thanh ph6é H6 Chi Minh.
- Dgi di¢n Vign kiém sit nhan din Thanh phé Ho Chi Minh: Ba
Phung Thi Lan - Ki€m sat vién tham gia phién toa.
Trong cac ngay 21 va 29 thang 5 nam 2020 tai try s6 Toa an nhan dan
Thanh phé H6 Chi Minh, s6 131 Nam Ky Khoi Nghia, phuong Bén Thanh,
Quén 1, Thanh phd HO Chi Minh da xét XU phuc tham cong khai vu an thu ly

sO ’06/LDPT ngay 13 thang 01 nam 2020 vé viéc “Tranh chap vé don phuong
cham dut hgp dong lao dong”.

Do ban 4n lao dong so tham sb 25/2019/LD-ST ngay 18/11/2019 cuia Toa
an nhan dan Quan T bi khang cao va khang nghi.

Theo Quyét dinh dua vu an ra xét xu s 2080/2020/QDPT-LD ngay
28/4/2020, gitra cac duong su:

- Nguyén don: Ong Ping Pire M, sinh ndm 1977

bia chi: 163 Puong s6 1, Phuong E, Quan V, Thanh pho H6 Chi Mmh

Dia chi lién lac: 290/40/7A, phuong H, Quan T, Thanh ph6é H6 Chi Minh.

- Bj don: Cong ty TNHH XNK Gidng cdy trong TN

Tru so: 170/26, Khu pho B, phuong A:, Quan T,’ Thanh phé H6 Chi Minh.

Nguroi dai dién hop phap: Ba Nguyén Thi T6 L, sinh nam 1988; dia chi:
Thon H, Xa MT, Huyén TL, Ha Noi; dia chi lién lac: 170/26, Khu phé B,
phuong A, Quan T, Thanh ph6 H6 Chi Minh; 1a nguoi dai dién theo uy quyén
(Giay uy quyen ngay 20/5/2020 cua Gidm doc Cong ty ong Nguyen Tri H).

- Nguwoi lam chitng: Ba Tran Thi My Thao, sinh nam 1981



Pia chi lién lac: 170/26, Khu phd B, phuong A, Quan T, Thanh phé H6 Chi
Minh.

- Ngwoi khdng cdo: Cong ty TNHH XNK Gidng cdy trong TN 1a bi don.
- Nguwoi khdang nghi: Vién truong Vién kiém sat nhan dan Quan T.

NOI DUNG VU AN:

* Tai don khéi kién ngay 19/02/2019, 1o khai trong qua trinh giai
quyét vu an va tai phién toa so tham, nguyén don — ong Pang Pirc M trinh
bay:

Ong Pang burc M 1a nhan vién thu khi kiém quan Iy san xuét,, nhan sy cua
Cong ty TNHH Xuat nhép khau Giong cay trong TN (sau day goi tat la Cong ty)
tur thang 10/2017. Hai bén c6 thoa thuan hop dong lao dong khong xac dinh thoi
han nhung khong ky hop dong lao dong. Murc luong hang thang cua 6ng M 1a
15.000.000d6ng.

Ngay sau ngay 03/01/2019 Cong ty cho 6ng M nghi viéc ma khong bao
trudc mac du ong M khong cé vi pham trong lao dong.

Nay ong M yéu cau Toa an bugc Cong ty bdi thuong cho ong do 6ng bi
don phuong cham duat hop dong lao dong trai phép luat, cu theé:

- Boi thuong 02 thang luong 1a 30.000.000d0ng;

- Boi thuong tién do Cong ty vi pham thdi gian bao trude 45 ngay la
25.961.538 dong;

- béng bao I}iém, x3 hoi, bao hiém y té, bao hiém that nghiép cho 6ng M
tur thang 12/2017 dén hét 12/2018 theo murc lwong 15.000.000d6ng/thang.

+ Y kién ciia bi don - Cong ty TNHH XNK Gidng ciy trong TN:

Trong qua trinh giai quyé't‘ vu 4n, bi don khong cir dai dién dén Toa éan,
cting khong gui van ban tra 161 v€ ndi dung don khoi kién méc du da duge Toa
an nhan dan Quan T tong dat Thong bao thu 1y va tri¢u tap dén toa dé giai quyet
viéc kién.

* Tai ban 4n lao dong so tham sb 25/2019/LP-ST ngay 18/11/2019
cia Toa an nhan dan Quan T, Thanh pho Ho Chi Minh tuyén xir:

Xac dinh Cong ty Trach nhiém hiru han Xuat nhap khau Gléng ciy trong
TN don phuong chdm dut hop dong lao dong trai phap ludt dbi véi 6ng Pang
Ptrc M. Chip nhan toan bo yéu cau khoi kién cua nguyén don:

1. Budc Cong ty Trach nhiém hiru han Xuit nhap khau Gibng cay
trong TN boi thuong 02 thang Iuong 1a 30.000.000 (Ba muoi tri¢u) ddng, bdi
thuong khoan tién do vi pham thoi han bao trudc 45 ngay la 25.961.538 (Hai
muoi 1am triéu chin trim sdu muwoi mét ngan nim trim ba muoi tim) dong.

Ké tir ngay ong bang buc M c¢6 don yéu cau thi hanh an cho dén khi
thi hanh 4n xong khodn tién noi trén, hang thang Cong ty Trach nhiém hitu
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han Xuét nhap khau Gibéng cay trong TN con phai chiu khoan tién 13i ciia s6
tién con phai thi hanh theo mirc 14i suat quy dinh tai khoan 2 Piéu 468 ciia Bo
luat dan sy nam 2015.

2. Budc Cong ty Trach nhiém hiru han Xuit nhap khau Gibng cay
trbng TN phai thyc hién viéc truy dong bao hiém xa hoi, bao hiém y té, bao
hiém that nghiép cho & ong M tur thang 10/2017 dé hét thang 12/2018 theo quy
dinh cua Luit Bao hiém xi hoi, Luat Bao hiém y té, sb tién truy dong
67.200.000 (Sau muoi bay triéu hai trim ngan) ddng.

Cong ty Trach nhiém htu han Xuét nhap khau Gibng cay trong TN co6
trach nhiém déng tién 13i phat cho Co quan Bao hiém xa hoi d6i véi truong
hop cua 6ng Ping Puc M theo quy dinh cta phap luat vé bao hiém x3 hoi,
bao hiém y té ké tir thoi diém cham ndp cho dén khi ndp xong sd tién néi trén
cho 6ng M.

Ngoai ra, ban 4n so tham con tuyén vé nghia vu chiu an phi va quyén
khang cédo cua cac duong su

* Ngay 26/11/2019 Vién truong Vién kiém sat nhan dan Quéan T co
Quyét dinh khang nghi phic tham s6 01/QDKNPT-VKS-LD ddi véi ban an so
tham trén voi Iy do Toa an cép S0 thAm chua thu thap day du chimg ctr nén viéc
tuyén chap nhan toan bd yéu cdu cia nguyén don 1a thiéu co s¢. Dé nghi cip
phuc tham huy toan bo ban an dé xét xir lai theo thi tuc chung.

* Ngay 05/12/2019 Céng ty Trach nhiém hitu han Xuit nhap khau
Gidng cay trong TN do ong Nguyén Tri H 1a nguoi dai dién theo phap luat co
don khang cao toan bg ban an so tham. Cong ty cho rang trong suét qua trinh
Toa 4n Quan T giai quyét vu 4n, Cong ty khong nhan dugc van ban nao cua
Toa 4n ngoai Thong bao két qua phién hop kiém tra viéc giao nop, tiép can,
cong khai ching ctr va hoa giai, quyét dinh dua vu an ra xét xu; Cong ty
khong quen biét va khong co quan h¢ lao dong dbi voi 6ng Bang Buc M; Toa
an cap so tham c6 thiéu sét trong viéc thu thap chung cir. Do do dé nghi stra
ban 4n so thim, khong chap nhan toan bd yéu cau khoi kién cua nguyén don.

*

Tai phién toa phic thim:

- Phia bi don Cong ty Trach nhi¢m hitu han Xudat nhdp khiu Giong

cdy trong TN uy quyén cho ba Nguyén Thi To L trinh bay:
_ Cong ty khong biét 6ng Pang Puc M 1a al va cling chua bao gio ky h(_)’p
dong lao dong voi ong M. Cong ty khong dong y véi ban an so tham so
25/2019/LD-ST ngay 18/11/2019 cua Toa an nhan dan Quan T, Thanh phé Ho

Chi Minh. Y€u cau sura ban an so tham theo hudng khong chip nhan toan bd yéu
cau cia nguyén don 6ng Pang Dic M.

- Ong Dang Dirc M trinh bay: An so tham xu 6ng khong khang cao
ong yéu cau gilt nguyén ban an so tham.

- Dgi di¢gn Vién kiém sit nhan dan Thanh pho Ho Chi Minh trinh bay
quan diém:



Vé té tung: Tham phan va Hoi dong xét XU thye hi¢n ding quy dinh cua
phap luat t6 tung. Cac duong su thuc hi€n quyén, nghia vu theo dung quy dinh
phép luét.

Vé noi dung: Dé nghi Hoi dong xét xtr chap nhan yéu cau khang céo cia
Cong ty TNHH Xuat nhép khau Gibng cdy trong TN. Cian cir khoan 2 Diéu 308
Bo luat tb tung dan sy nam 2015, stta ban an so tham 25/2019/LD-ST ngay
18/11/2019 cta Toda an nhan dan Quan T, Thanh phé HO6 Chi Minh, theo huéng
khong chip nhan toan bo yéu cau khoi kién cua nguyén don.

NHAN PINH CUA TOA AN

Sau khi nghién ctru cac tai li€u c6 trong ho so vu an dugc tham tra tai
phién toa va can ctr vao két qua tranh luédn tai phién toa, Hoi dong xét xur
nhan dinh:

Theo phia nguyén don dng Déang Dirc M trinh bay ong M 1a nhan vién thu
kho kiém quan ly san xuat, nhan sy ctia Cong ty TNHH Xuat nhap khau Gidng
cay trong TN tir thang 10/2017. Hai bén c6 thoa thuan hop dong lao dong khong
xac dinh thoi han nhung khong ky hop dong lao dong. Muc luong hang thang
ciia 6ng M 1a 15.000.000ddng. Phia cong ty trinh bay khong biét 6ng Pang
DPtrc M 13 ai va cling chua bao gio ky hop dong lao dong véi ong M.

Cép so thadm nhan dinh: “H6 so thé hién c6 thu dién tir trao d6i giita ké
toan cong ty véi ong M vé xuat nhap hang hoa hang ngay. Tai liéu nay phu
hop v6i 16i khai ctiia nguyén don vé quan hé lao dong, mutc luong thoi gian
lam viéc. Bi don d3 dugc thong bao hop 16 nhung khong phan dbi nén theo
khoan 2 Diéu 92 Bo luat TH tung dan sy nam 2015 chép nhan nhiing su ki¢n,
tai liéu, van ban do nguyén don dua ra. Theo quy dinh tai khoan 1 Piéu 18,
diém b khoan 1 Diéu 22, Piéu 142 cua Bo luit Lao dong nim 2012, ¢ co s&
xac dinh gitra nguyén don va bi don c¢6 quan hé lao dong tur thang 10/2017, ca
hai bén thoa thuan hop dong lao dong khong xac dinh thoi han nhung khong
lap hop ddng, muc lwong 15.000.000d0ng/thang. Ngay 03/01/2019 cong ty
cho 6ng M nghi viéc khong ¢6 1y do, khong c6 vin ban don phuong cham dut
hop ddng lao ddng trai ludt v6i ong M theo quy dinh tai cac Diéu 38 va 41 Bo
luat Lao dong nam 2012” 1a khong ding.

Tda 4n cip S0 tham chua thu thap day da chung ctr nén viée tuyén chip
nhén toan bo yéu cau cta nguyén don 1a thiéu co s¢. Do d6 khang nghi cua Vién
truong Vién kiém sat nhan dan Quan T theo Quyét dinh khang nghi phuc thim
s 01/QDKNPT-VKS-LD ngay 26/11/2019 13 ¢6 co s6.

Tuy nhién tai cip phuc tham Hoi dong xét xtr da thu thap mot sd chung
ct nhu sau:

- Bao hiém xa hoi Thanh phé H6 Chi Minh c6 Cong van s6 1089/BHXH-
QLT ngay 19/5/2020 tra 10i nhu sau: Ong Ping Puc M, sinh nim 1977, sb
chtirng minh nhan dan 025018020 ma s6 BHXH 0299072349 khong tham gia
trong qua trinh BHXH, BHYT, BHTN tr thang 10/2017 dén thang 03/2019.
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Ngoai ra tai Cong vin s6 170/CV-BHXH ngay 20/5/2020 cta Bao hiém xa hoi
Quan T tra 10i va cung cdp cho Tda an danh sich tham gia BHXH, BHYT,
BHTN tir thang 01/2018 dén 12/2019 cua Coéng ty TNHH Xuat nhap khau
Gidng cay trong TN khong co tén 6ng Piang Duc M.

- Tai phién toa 6ng M c6 cung cap cho Toa ban chinh cua Bang luong Bo
phén san xuat thang 12/2018 ¢6 chir ky cua nguoi lap bi€u mau 1a Tran Thi My
T. Ho1 dong xét xir dua ba T vao voi tu cach 1a nguoi lam ching. Ba T trinh bay
nhu sau:

Ba T vao lam viéc tai Cong ty TNHH Xuit nhap khau Gidng cay trong
TN vao thang 8/2018 dén nay, cong viéc 1a nhan vién san xuit, dong goi va giao
hang, trong thot gian lam viée tai cong ty ba chua timg gap 6ng M. Bang luong
Bo phan san xuét thang 12/2018 c6 chit ky ctia ngudi 1ap biéu mau 1a Tran Thi
My T khong phai 1a chir ky ciia ba vi ba khong lam cong viéc lién quan dén ké
toan, 1ap bang luong ctia Cong ty.

Nhu vay, qua trinh thu thap ching ct giita Cong ty va ong M Hoi dong
xét xr xét thay khong c6 co so xac dinh 6ng M 14 nhan vién cua Cong ty TNHH
Xuat nhap khau Gidng ciy trong TN. Do d6 viéc 6ng M yéu cau Toa an budc
Cong ty bdi thudng cho ong M do dng M bi don phuong chim dit hop ddng lao
dong trai phap luat, cu thé:

- Boi thuong 02 thang luong 1a 30.000.000d0ng;

- Boi thuong tién do Cong ty vi pham thdi gian bao trude 45 ngay la
25.961.538 dong;

- Dong béo hiém x3 hoi, bao hiém y té, bao hiém that nghiép cho éng M
tur thang 12/2017 dén hét 12/2018 theo muc lwong 15.000.000d6ng/thang;

La khong c6 co s& chap nhan.

Do d6, Hoi dong xét xir sira ban an so tham khong chap nhan toan bo yéu
cau khoi kién cua ong bang Dic M, chap nhan khang cdo cua Cong ty TNHH
Xuét nhap khau Glong cay trong TN. Xét dé nghi cua dai dién Vién Kiém sat
nhan dan Thanh phd H5 Chi Minh 1a ¢6 cin cit chip nhén.

Do sira ban an so thim va chip nhan yéu cau khang cdo cua Cong ty
TNHH Xuat nhap khau Giong cay trong TN, Ho1 dong xét xir s€ xac dinh lai
nghia vu ndp tién an phi cua cac duong su.

V& an phi lao dong so thim: Ong Ping Pic M duoc mién.

‘ V& an phi lao dong phiic tham: Cong ty TNHH Xuéat nhap khau Gibng cay
trong TN khong phai chiu &an phi phtc tham.

Vi cac € trén,
QUYET PINH

Can cu:



- Khoan 2 Piéu 148 va khoan 2 Diéu 308 Bo ludt TS tung dan su nam 2015;
-Piéu 15, Piéu 16 Bo ludt Lao dong 2012;

- Nghi quyét s6 326/2016/UBTVQH14 cua Uy ban Thuong vu Qudc hoi
quy dinh vé muc thu, mién, giam, thu, ndp quan 1y va st dung an phi, 1¢ phi Toa
an, c6 hiéu luc tr ngay 01/01/2017.

Tuyén xur:

L Chép nhan yéu cau khang cdo cua Cong ty TNHH Xuit nhap khau
Giong cay trong TN.

Stra ban 4n lao dong so tham s6 25/2019/LD-ST ngay 18/11/2019 ciia Toa
an nhan dan Quan T, Thanh ph6 H6 Chi Minh.

Khong chép nhér} toan bd yéu céu khoi lgién cua 6ng bang buc M doi
vo1 Cong ty TNHH Xuat nhap khau Giong cay trong TN.

2. An phi lao dong so thim: Ong Ping Pirc M duoc mién ndp tién an
phi.
3. An phi lao dong phuic tham:

Cong ty TNHH Xuat nhap khau Gidng cay trong TN khong phai chiu.
Hoan lai so tién 300. 000 dong (Ba tram ngan dong) cho Coéng ty TNHH Xuat
nhap khau Gidng cdy trong TN theo bién lai thu tién tam (mg an phi s6 0107981
ngay 13/12/2019 ctia Chi cuc Thi hanh an dan sy Quan T, Thanh phé Hd Chi
Minh.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhén: , TM. HQI PONG XET XU PHUC THAM
- Toa 4n nhan dan t0i cao; THAM PHAN — CHU TQA PHIEN TOA
- Toa an nhan dan cap cao tai TpHCM,;

- Vién kiém sat nhan dan cép cao tai TpHCM

- Vién kiém sat nhan dan TpHCM;

- Toa an nhan dan Quan T;

- Cuc Thi hanh &n dan sy TpHCM;

- Chi cuc Thi hanh an dan sy Quén T;

- Céc duong sy (dé thi hanh);

- Luu. Phan Thij Ut



'HQI PONG XET XU PHUC THAM
CAC THAM PHAN THAM PHAN - CHU TOA PHIEN TOA

Nguyén Tién Diing Trwong Vin Hién Phan Thi Ut



