TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM

THANH PHO HO CHi MINH Péoc lap - Tu do - Hanh phiic
Ban an s6: 507/2022/HC-ST
Ngay: 26/4/2022
V/v khiéu kién quyét dinh hanh
chinh trong linh vuc Hai quan.

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH
Vi thanh phan Hpi dong xét xir so' thim gom co:

Thim phdn — Chit toa phién toa: Ong Nguyén Minh Hiéu

Cdc Hoi tham nhan dan:

1. Ong Nguyén Dinh Cuong

2. Ba Phan Thanh Minh

Thir ky Toa én ghi bién ban phién toa: Ba Nguyén Long Tién Nhat

Pai dién Vién Kiém sat nhdan dan Thanh phé H6 Chi Minh: C)ng Tran
Hong Long - Kiém sat vién.

Vao ngay 29 thang 3 nam 2022, ngay 19 va 26 thang 4 nam 2022, tai phong
XU 4n ctia Toa 4n nhan dan Thanh phé H6 Chi Minh, d4 xét xir so thim cong khai
vu 4n thu 1y s6 58/HCST ngay 02 thang 4 ndm 2019 vé viéc “Khiéu kién quyét
dinh hanh chinh trong linh vyc Hai quan”.

Theo Quyét dinh dwa vy an ra xét xir s6 1006/2022/QDXXST-HC ngay 18
thang 3 nam 2022; Quyét dinh tam ngimg phién toa sé 3117/2022/QDST-HC
ngay 29/3/2022 va sb 4210/2022/QDST-HC ngay 19/4/2022, gitta:

Nguoi khoi kién: Cong ty trach nhiém hiru han KG

Nguoi dai dién theo uy quyén: Ong Nguyén Quédc T va/hodc ba Truong
Nguyén Thi Ngoc H, Nguyén Ngoc Duy Truong T va/hodc Mai Hong T (gidy
Uy quyén ngay 15/7/2019 va ngay 28/3/2022) (C6 mat)

Dia chi: s6 18, duong NB, khu phd B, phuong T, Quan C, Thanh phd Hb
Chi Minh

Ngueoi bi kién: Cuc truéng Cuc KTSTQ

bia chi: Lo E 3, duong N, phuong H, quan G, Thanh phé Ha Noi.

Dai dién theo uy quyén: Ba Nguyén Thu N — Phé cuc truéng (Gidy uy
quyén ngay 07/6/2021), yéu cau tién hanh t6 tung vang mat (don ngiy
14/01/2022)

Nguoi bao vé quyén, loi ich hop phdp: éng Vo Anh T. éng Duwong Xudn A,
ong Nguyén Tudn Tr, 6ng Nguyén Chi L, Ong Vii Vin H, éng Nguyén Duy C



(Ong T cé madt, cic éng A, éng Tr, ong L, 6ng H, ong C ¢é yéu cau gidi quyét,
xét xir vang mdt)

NHAN THAY

Theo don kién ngay 09/11/2018, don kién bo sung ngay 18/12/2018,
06/3/2019, 23/7/2019 va trinh bay tai Toa cua Cong ty trach nhiém hiru han
KG (goi tit 1a Cong ty KG):

Yéu cau huy cac Quyét dinh 376/QD-KTSTQ ngay 19/7/2018, Thong bao
tién chap ndp 667/TB-KTSTQ ngay 24/9/2018, Quyét dinh xt phat vi pham
hanh chinh s6 565/QD-XPVPHC ngay 21/9/2018 cua Cuyc trudéng Cuc KTSTQ.

Ly do nhu sau:

Thir nhdt, ¢6 sy mau thuan vé cdn ct ban hanh Quyét dinh 4n dinh thué, cu
thé 1a mau thuin giita Ban Két ludn Kiém tra sau thong quan sb 339/KL-
KTSTQ(C3) ngay 07 thang 06 nam 2018 (“Ban Két luan Kiém tra”) va Phiéu
bao tin s6 454/PBT-LTSTQ ngay 13 thang 7 nim 2018 (“Phiéu bao tin”).

Ban Két luan Kiém tra dugc ban hanh ghi nhan 71 to khai ma Cuc Kiém tra
sau thong quan (goi tat 1a Cuc KTSTQ) cho rang c¢6 mau thuin hodc chua duoc
hach toan vao s6 sach ké toan theo quy dinh cua phap luat. Cin ctr vao Ban Két
luan Kiém tra ndy, Cuc KTSTQ di ban hanh Phiéu béo tin dé thong bao két qua
xéac dinh tri gia tinh thué va sb tién thué an dinh ma Cong Ty bi yéu ciu phai
nop 1a 2.735.776.233 dong.

Bang ké céac to khai c6 mau thuan, “Bdng ké to khai khong hach todn vao
s6 ké toan” dugc dinh kém véi Ban Két luan Kiém tra, Cuc truong Cuc KTSTQ
da khong liét ké dén 3 to khai:

- To khai s6 100361540640/A11/02DS ngay 10/04/2015

- To khai s6 100467864230/A11/02DS s6 07/07/2015

- To khai s6 10086582220/A11/02DS ngay 25/08/2016.

Tuy nhién, trong “Bdng ké chi tiét an dinh thué cdc mat hang nhdp khau”
duge dinh kém Phiéu bdo tin va “Bang ke chi tiét an dinh thué cac mdt hang
nhdp khaw” duoc dinh kém Quyét dinh an dinh thué thi lai xuat hién 3 to khai
nay ma khong c6 1y do hay cin ctr nao duge néu ra (s6 to khai 55, 81 va 155).

Thir hai, khong c6 can ctr xac dang dé Cuc KTSTQ két luan rang nhiing to
khai cia Cong ty c6 mau thuan nhu Ban két luan Kiém tra di nhéan dinh. Sau
khi nhan dugc ban Dy thao ctua Ban Két ludn Kiém tra sau thong quan dé ngay
24/05/2018, thi vao ngay 01/06/2018, Cong ty di nop Bién ban giai trinh dé
30/05/2018 cho Poan kiém tra ctia Cuc Kiém tra sau théng quan, ghi nhén
nhiing giai trinh cho nhimng to khai ma Cuc KTSTQ cho rang c6 mau thuan. Ban
than Cong ty nhan thay khong hé ton tai mau thuin trong cac to khai nhu Cuc
KTSTQ da nhan dinh. Tuy nhién, Cuc KTSTQ da khong chép nhan Bién ban
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giai trinh nay dong thoi khong néu rd 1y do. Vi thé, khong co cin cir dé Cuc
KTSTQ khéng chap nhan ndi dung khai bio hai quan ciia Cong ty, ciing nhu
khong c6 can cir ban hanh két luan kiém tra, quyét dinh xir Iy vé thué theo quy
dinh tai diém b khoan 4 Diéu 143 Théng tu 38/2018/TT-BTC dugc sira ddi bd
sung tai khoan 74, Diéu 1 Thong tu s6 39/2018/TT-BTC.

Thir ba, nhan dinh cua Cuc KTSTQ cho réng c6 84 to khai khong hach
toan vao so ké toan theo Ban Két luan kiém tra 1a khong chinh xac.

Cong ty xin ndp kém theo Ban ty khai nay 3 trong sé 84 to khai duoc liét
ké 1a khong hach toan bao gdm: to khai s6 101393640830 (s6 thu ty 78), to khai
101584512630 (s6 thir tw 97), to khai s 101732541851 (s6 thar ty 120), cing
v6i hd so lién quan dé chimg minh nghia vu ghi nhin vao sd sach ké toan da
dugc Cong ty thuc hién day di.

Ngoai ra, trong két luan cua Bién ban thanh tra thué ciia Cuc thué Thanh
phé HO Chi Minh vao ngay 08 thang 10 nim 2018 c6 ghi nhan rang “viéc mo,
ghi chép, hach toan trén so sach ké toan: c6 ghi chép, hach toan diy du trén s6
sach ké toan”.

Thi tw, Cong ty ddng ¥ v6i danh sach kiém tra cac to khai c6 phat sinh phi
CIC ma Cuc KTSTQ di dinh kém theo Quyét dinh an dinh thué.

Thir ném, Cuc truéng Cuc KTSTQ da vi pham nguyén tic va phuong phép
xéc dinh tri gia hai quan theo Diéu 5 Thong tu 39/2015/TT-BTC. Trong pham vi
cua Quyét dinh an dinh thué, Cuc KTSTQ da an dinh nhirng don gia diéu chinh
khac nhau cho nhitng mit hang giéng nhau. Cu thé, cac vi du duogc li¢t ké trong

bang chi tiét dudi day:
bPon
\ gla Pon gia ,
STT Sé to khai dlflgay , Tén hang khai g | Chu
ang ky hai didu chinh thich
i€u chin
quan
cua DN
100254881050/A11/02CI| 29/12/2014 | Tai dung gay gon $340 $458.97 | Gidng
bang da hiéu mat
HONMA, hang,
1 CADDIE BAG CQHQ
CB2817 0004 NY gia ap
9 INCH MENS, khac
Hang Md&i1 100% nhau.




100254881050/A11/02C1

29/12/2014

Tai dung gay gon
bang da hiéu
HONMA,
CADDIE BAG
CB2817 0004 BW
9 INCH MENS,
Hang M1 100%

$340

$458.97

100254881050/A11/02C1

29/12/2014

Ti dung gay gon
bang da hiéu
HONMA,
CADDIE BAG
CB2817 0004
BLK 9 INCH
MENS, Hang Méi
100%

$340

$458.97

101338829760/A11/02CI

03.04.2017

Tai dung gay gon
bang da hiéu
HONMA,
CADDIE BAG
CB2817 0004 NY,
GR, BW 9 INCH
MENS, Hang Méi
100%

$340

$429.19

101494050710/A11/02C1

06.07.2017

Tai dung gy gon
bang da hiéu
HONMA,
CADDIE BAG
CB2817 0022 9
INCH MENS
BW/5,GR/3,NY/2,
Hang M1 100%

$340

$386.79

100254881050/A11/02C1

29/12/2014

Tui dung quan 40
thé thao bang da
hiéu HONMA,
BOSTON BAG
BB2817 0002 BK
00 MENS, Hang
Méi 100%

$175

$229.04

101494050710/A11/02C1

06.07.2017

Tai dyng quan a0
thé thao bang da
hi¢u HONMA,
BOSTON BAG
BB2817 0022 00
MENS BW/5,
GR/5, Hang M1
100%

$175

$214.37

Gidng
mat
hang,
CQHQ
gia ap
khac
nhau.




101430988960/A11/02CI| 30.05.2017 | Banh gon hi¢u $10.50 $16.82
Srixon (12
Trai/Hop), SI SF- Gidng
FEEL 10(12),10 mat
YEL(12),Hang hang,
M1 100% CQHQ

101478411900/A11/02CI| 27.06.2017 | Banh gon hi¢u $10.50 $16.79 | gid ép
Srixon (12 khéc
Trai/hdp), SI SF- nhau.
FEEL 10
YEL(12),Hang
Méi 100%

101276840010/A11/02CI| 23.02.2017 | Gang tay choi gon | $9.48 $15.42 | Cung 1
béng da hiéu mat
Srixon, Code: hang, 1
GGG-150701, to khai
SRIXON COLOR nhap
HI-BRID don vi
GLOVES LLH, tinh 1a
LRH LIME,Hang doi.
M1 100% 1 to

101276840010/A11/02CI| 23.02.2017 | Gang tay choi gon | $4.74 $15.42 | khai
bing da hiéu nhap
Srixon, Code: don vi
GGG-150701, tinh 1a
SRIXON COLOR chiéc,
HI-BRID Nhung
GLOVES MLH CQHQ
DARK ap gia
GREY,Hang Méi bang
100% nhau

101330680140/A11/02CI| 29.03.2017 | Gay choi gon hiéu | $266 $430.34
XXI10, XX9XW Gibn
10.5 R, ons
10.5SR, 10.58, mat
Hang Mé6i 100% hang,

ang VoL 22 CQHQ

101285408560/A11/02CI| 01.03.2017 | Gay choi gon hi¢u | $266 $429.58 o
XXIO, XX9XW Chia”
10.5R,10.5S, 9.5S, nhau
9.5SR, Hang M&i '
100%

101306605850/A11/02CI| 14.03.2017 | Dé dat banh gon | JPY216 | JPY513.73 | Giong
(3 céi/vi) hiéu mat
LITE, T-310, hang,
Hang Md&i 100% CQHQ

101568907860/A11/02CI| 22.08.2017 | Dé dit banh gén | JPY216 | JPY495.13 | gia ap
(3 cai/ vi), Hiéu khéc
Lite, T-310, M&1i nhau.

100%




101108200100/A11/02CI| 01.11.2016 | Dé datbanh gon | JPY216 | JPY480.06
hiéu LITE (3
caivi), T-310,
Hang Méi 100%
101008658220/A1/02DS | 25.08.2016 | Gay choi gon hiéu | $225 | $331.67
HONMA, WOOD > it
U-05S22 AQ .
INFINITY-48 3S khéf
05P FLASH .
BLACK RH 40 R g,
7, Hang M&i \
100% nha
101008658220/A1/02DS | 25.08.2016 | Gay choi gon hidu | $225 | $347.76 | 48
HONMA,WOOD cap,
S-05S18#5 AQ fﬁﬁ(t‘fn
INFINITY-48 3S e &
05P FLASH 1t
BLACK RH 42.5 g;fi
R 6, Hang M&i ey
100% nhaﬁ
101008658220/A1/02DS | 25.08.2016 | Gy choi gon hiéu | 225 | S347.76 |
HONMA,WOOD COHO
S-05S15#3 AQ i g
INFINITY-48 3S i
05P FLASH s
BLACK RH 43 R
3,Hang Md&i 100%

DPdng thoi, Cuc KTSTQ dé ghi nhan don gia khai bao hai quan sai véi

nhiing to khai sau:

S to khai Ngay Tén Pon giad Pon giad
dang ky hang khai bao khai bao
hai quan | theo Quyét
cua DN dinh sb
376/Qb-
KTSTQ
(don gia
sai)
17981/NKDO01/D02 | 28/06/201 | Nén choi gon bang vai 9.5 10.74
S 3 hi¢u DORMAN
PACIFIC, Code:
MCI12-KAKI,  Hang
Méi 100%
17981/NKDO01/D02 | 28/06/201 | Nén choi gon bang vai 12 13.57
S 3 hiéu DORMAN
PACIFIC, Code:
MCI117FOSSIL, Hang
Méi 100%




17981/NKDO01/D02 | 28/06/201 | Nén choi gon bang vai 6.5 7.35
S 3 hiéu DORMAN

PACIFIC , Code:

MC50, Hang Moi

100%

Ngoai ra, Cuc KTSTQ phai va c6 thé ap dung phuong phap tri gia giao
dich ciia hang hoa nhap khau gidng hét hodc phuong phap tri gia giao dich cia
hang héa nhap khau tuong tu do Cong ty dd nhiéu lan nhap nhimg mit hang
gidng hét va tuong tu trude ddy va don gia di khai bao voi hai quan d6i voi
nhing mit hang d6 da duoc chap nhan. Nhiing to khai ma Cuc KTSTQ cho rang
c6 mau thuin hay khong hach toan vao sb sach ké toan ciing dwgc khai bao voi
nhitng don giad d6. Vay ma, Cuc KTSTQ lai st dung phuong phéap suy luan (nhu
trong Phiéu bao tin da néu) dé ap dung trong truong hop 4n dinh thué nay. Diéu
nay la trai voi quy dinh cua phap luat.

Nhu vay, viéc ban hanh Quyét dinh an dinh thué sé 376/QD-KTSTQ ngay
19/7/2018 di sai vé trinh tu, tha tuc cin ct theo tiét c.2 (Xac dinh cach thirc 4n
dinh thué), diém c, khoan 6, Piéu 48 Thong tu sd 38/2018/TT-BTC. Can cir
Piém b Khoan 27 Piéu 1 Thong tu s6 39/2018/TT-BTC, khoan 2 Diéu 40 Luét
Quan 1y thué 2006.

Ddng thoi, Quyét dinh 4n dinh thué 13 cin cir ma Cuc KTSTQ ban hanh
Quyét dinh xtr phat hanh chinh sé 565/QD-XPVPHC ngay 21 thang 9 nim
2018. Trong quyét dinh nay, Cong ty di bi a4p dung hinh thtrc xir phat chinh 1a
phat tién véi s6 tién 545.888.518 dong.

Sau do, Cuc KTSTQ tiép tuc ban hanh Thong bao vé tién cham nop )
667/TB-KTSTQ ngay 24 thang 9 nim 2018 13 368.932.612 ddng.

Do d6, Cong ty yéu cau Toda an hity vé viéc an dinh thué dbi véi hang hoa
xuat khau, nhap khau sé 376/QD-KTSTQ ngay 19 thang 7 nim 2018, Quyét
dinh xtr phat hanh chinh s6 565/ QD-XPVPHC ngay 21 thang 9 nam 2018, yéu
cau Cuc KTSTQ hoan tra lai s6 tién thué ndp thtra, s6 tién phat vi pham hanh
chinh va s6 tién cham ndp cho Cong ty.

Y kién ciia Cuc truéng Cuc KTSTQ - uy quyén cho Phé Cuc trudong Cuc
KTSTQ tai van ban ngay 07/6/2021 va Pho Cuc truéng Cuc KTSTQ c6 don
ngay 14/01/2022 yéu cau tién hanh t tung vang mat.

Tai phién Toa hom nay:

- Nguoi khai kién - Cong ty trach nhiém hiru han KG giit nguyén yéu cau
kho1i kién. Trong giai doan tam ngung phién toa, Nguoi khot kién da nhan duoc
cac Quyét dinh stra d6i an dinh thué s6 205/QD-KTSTQ ngay 08/4/2022, Quyét
dinh sira d6i xir phat s6 207/QD-SPBSHB ngay 08/4/2022, Thong bao sira doi
tién chdm ndp s 433/TB-KTSTQ ngay 14/4/2022 ciia Cuc truong Cuc KTSTQ.
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Cong ty kién bd sung ba quyét dinh sira d6i bd sung nay. Ngudi khoi kién yéu
cau Cuc truong Cuc KTSTQ giai thich vé sy mau thudn giita cac to khai; néu
xéac dinh 71 to khai mau thudn nhung lai truy thu thué 26 t& khai; giai thich cac
to khai khong hach toan vao s6 ké toan; c6 hanh vi vu loi, tiéu cuc cta can bd
Hai quan. Thoi han ban hanh quyét dinh xir phat stra d6i bd sung da qua 05 nim
ké tir ngay vi pham, 1a trai phap luat. D& nghi giam dinh chit ky ctia can bo hai
quan trong danh sach to khai dinh kém theo quyét dinh an dinh thué sira d6i bo
sung.

- Nguoi dai dién theo oy quyén ciia Cuc truong Cuc KTSTQ c6 don yéu
cau giai quyét, xét xtr vang mit.

- Nguoi bao vé quyén, loi ich hop phap cia Cuc truong Cuc KTSTQ - trinh
bay: Pa khic phuc d6i voi hai to khai hai quan 5411/NKDO01/D02S ngay
15/02/2014 va 100351640910/A1/02C1 ngay 02/4/2015 dé xac dinh lai gia mat
hang 1am co s& ban hanh quyét dinh 4n dinh thué sta ddi, bo sung. C6 cho
quyén giai trinh trong qua trinh nhung Cong ty khong gidi trinh duoc. Di véi s6
sach ké toan thiéu dir liéu va Co quan Hai quan c6 cung cap dia chi mail dé
Cong ty cung cap dit liéu nhung Cong ty van khong cung cip dugce. xac dinh tri
gia khai bdo hai quan, tri gia giéng hét, tri gid tuong tu, tri gia khéu tru, tri gia
tinh todn déu khong co can cr nén co quan Hai quan 4p dung phuong phap tri
gia suy luan. Khong ddng ¥ v6i yéu cau khai kién.

- Pai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh phat biéu:
duong sy, ngudi bao vé quyén loi ich hop phap cta duong sy da chap hanh ding
quy dinh cua phép lut t6 tung hanh chinh. Thim phan, Thu ky va Hoi dong xét
xtr da tuan thi quy dinh cia phap luat to tung hanh chinh. Vé noi dung: tri gia
hai quan theo phuong phéap suy luén 1a c6 co s¢. Cong ty TNHH KG khong giai
trinh dugc nhimg yéu ciu cia co quan hai quan. Cac to khai c6 nham 1an trong
qua trinh kiém tra va da khic phuc dé ban hanh lai quyét dinh 4n dinh thué sta
d6i, thong bao tién cham ndp va quyét dinh xir phat. Bé nghi Hoi dong xét xir
bac yéu cau khai kién cia Cong ty.

XET THAY:

Sau khi nghién cuu cdc tai liéu co trong hé so vu én dd dwoc tham tra va
qua két qua tranh tung tai phién toa, Hoi dong xét xvr nhdn dinh:

[1]. Thoi hiéu khoi kién: theo don kién ngay 09/11/2018 (gui Toa ngay
20/11/2018) va don kién bd sung ngay 23/7/2019, cong ty KG yéu cau hay cac
Quyét dinh 376/QD-KTSTQ ngay 19/7/2018, Thong béo tién chdm ndp 667/TB-
KTSTQ ngay 24/9/2018, Quyét dinh xir phat vi pham hanh chinh s6 565/QP-
XPVPHC ngay 21/9/2018 cta Cuc trudng Cuc KTSTQ, 1a con thoi hiéu.

[2]. Ddi tuong bi kién:



Céac quyét dinh néu trén [1], 1 quyét dinh xtr Iy thué xuat nhap khau c6 anh
hudng dén cong ty KG, thudc ddi twong khoi kién vu an hanh chinh. Sau khi c¢6
cac quyét dinh nay, tai phién toa nguoi bi kién ban hanh cac quyét dinh 4n dinh
thué sira d6i, b6 sung sd 205/QD-KTSTQ ngay 08/4/2022, Quyét dinh xir phat
stra d6i s6 207/QD-SPBSHB ngay 08/4/2022, Thong bao tién cham ndp sira doi
s6 433/TB-KTSTQ ngay 14/4/2022;

Can cr quy dinh cta Luat T tung hanh chinh: trong qua trinh giai quyét vu
an, ngudi bi kién co quyén sira doi, bd sung, hity bo quyét dinh bj kién (khoan 4
Diéu 57). Néu nguoi bi kién khong rat don kién thi Toa an phai tiép tuc xem xét
tinh hop phéap cta quyét dinh hanh chinh bi kién va quyét dinh hanh chinh méi.
Trong trudng hop nay Toa an cin ¢t vao khoan 2 Diéu 193 Luat td tung hanh
chinh dé tuy vao timg truong hop cu thé ma bac yéu cau khoi kién néu yéu cau
d6 khong ¢ can ctr phap luat hodc chap nhan mot phan hodc toan bd yéu cau
khoi kién néu quyét dinh hanh chinh bi kién, quyét dinh hanh chinh méi trai
phép luat.

Do d6 Toa 4n c6 tham quyén xem xét ca quyét dinh bi kién va quyét sira
d6i, bd sung, huy bé quyét dinh bi kién.

Khong chdp nhan yéu cau giam dinh chit ky cua can bd hai quan trong
danh sach dinh kém quyét dinh 4n dinh thu thué sira d6i bd sung, vi ddi tuong
khoi kién vu an 13 quyét dinh 4n dinh thué stra doi bo sung, ngudi c6 thim
quyén ban hanh quyét dinh s& chiu trach nhiém vé tinh hop phép cua quyét dinh,
ma Hoi dong xét xir dang xem xét.

[3]. ThAm quyén ban hanh quyét dinh bi kién:

Cin ci diém ¢ khoan 1 Diéu 81 Luat Hai quan ndam 2014, Cuc truéng cuc
KTSTQ ¢6 quyén ban hanh két ludn kiém tra; xi Iy két qua kiém tra; quyét dinh
xit Iy theo quy dinh ciia phdp ludt vé thué, phdp ludt vé xir Iy vi pham hanh chinh
theo tham quyén hodc kién nghi nguoi c¢é tham quyén quyét dinh xir Iy theo quy
dinh cua phap luat,

Khoan 7 Diéu 19 Nghi dinh s6 127/2013/ND-CP ngay 15/10/2013 quy dinh
tham quyén ciia Cyc truong Cuc KTSTQ xir phat vi pham hanh chinh trong linh
vuc hai quan

Xét can cir Quyét dinh 150/QD-KTSTQ ngay 16/4/2018 Cuc trudng Cuc
KTSTQ ban hanh quyét dinh kiém tra sau thong quan tai tru s Cong ty. Do d6
sau khi c6 Két luan kiém tra s6 339/KL-KTSTQ ngay 07/6/2018, Phé Cuc
truong Cuc KTSTQ (ky thay Cuc trudng theo quyét dinh phan cong ndi bd) ban
hanh cac quyét dinh 4n dinh thué, Thong bao tién cham nop, quyét dinh xur phat
vi pham hanh chinh [1], [2], 12 ding tham quyén, khong vi pham phap luat.

[4]. X¢ét tinh hop phap cua Quyét dinh 4n dinh thué s6 376/QD-KTSTQ
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ngay 19/7/2018 va Quyét dinh stra d6i, bo sung sb 205/QD-KTSTQ ngay
08/4/2022:

Bén nguoi bi kién yéu cau giai quyét xét xir vang mat, nén phién toa chi co
mot bén ngudi khoi kién. Va nguoi khoi kién dat cau hoi, s& khong c6 phan tra
161 cau hoi, tuy nhién ndi dung cac ciu hoi s& duoc Hoi dong xét xtr xem xét lam
10.

Quyét dinh 4n dinh thué duoc ban hanh trén co s& c6 Két luan kiém tra sb
339/KL-KTSTQ (C3) ngay 07/6/2018, qua cac lan kiém tra d6i v6i khai hai
quan tir thang 4 nim 2013 dén thang 4 nam 2018 (bién ban kiém tra sé 01/BB-
HC ngay 23/4/2018, s6 02/BB-HC ngay 09/5/2018, sé 03/BB-HC ngay
17/5/2018, s6 04/BB-HC ngay 17/5/2018 ¢6 su tham gia ky x4c nhan cua dai
dién Cong ty va dinh kém cac to khai bi truy thu thué)

4.1. Vé phuong phap xac dinh lai tri gia hai quan:

Cong ty KG khoi kién vi ¢ su tranh chép giita tri gia khai bao do Cong ty
khai hai quan vé1 tri gid theo phuong phap suy lun do Cuc truéng Cuc KTSTQ
ap dung. Pay 1a Iy do dé Cuyc truéng Cuc KTSTQ ban hanh cic quyét dinh an
dinh thué:

Viéc 4p dung phuong phap xéac dinh tri gia, co quan hai quan thuc hién
dung theo quy dinh tai Thong tu s6 39/2015/TT-BTC ngay 25/3/2015 ciia Bo
Tai chinh. Cac phuong phap tri gia giao dich ctia hang hoa nhap khau, tri gia
giao dich ciia hang hoa nhap khau giéng hét, tri gia giao dich ctia hang hoa nhap
khéau tuong tu, tri gia khéu trir, tri gia tinh toan déu khong théa man cac diéu
kién nén khong duoc ap dung. (vi du: phwong phap tri gia hang héa nhap khau
giong hét, trong tu yéu cau thda min diéu kién thoi gian xuét khau trong vong
60 ngay va diéu kién mua ban ty gid quy d6i). Cac mat hang da bi bac bo trj gia
khai bao hai quan thi ciing khong thé sir dung mirc gia bang hodc thip hon muc
gia bac bé do dé xac dinh lai tri gia cua hang hoa do. Cuc truéng Cuc KTSTQ
ap dung phuong phdp suy luan, dya vao co s¢ dir liu gid ban cua mat hang nhap
khau tai Viét nam trir di cac chi phi, lgi nhuan thu duoc hop 1y do Cong ty cung
cép, murc gia hinh thanh dugc léy tor gid ban cua mat hang do6 tai Viét Nam, tru
céc loai thué, chi phi, lgi nhuén t6i da c¢6 lgi cho doanh nghiép chia ra ty gia
ngoai t¢ cua ngay mo to khai. Gid ban cac mat hang khac nhau, ty giad ngay to
khai khac nhau thi din dén viéc gia xac dinh lai 4 khac nhau. Cu thé ddi voi 7
nhom mit hang ma Cong ty c¢6 tranh chap giita tri gia khai bao hai quan (gia do
Cong ty khai) so vdi gid do co quan hai quan ap dat theo phuong phap suy luan,
thay rang viéc xac dinh gia clia co quan hai quan 1a ¢6 can cu:

- Mit hang Tai dung giy gon bang da hiéu Honma, Caddie Bag Cb2817
Bk,Ny,Gr,Bw Inch Mens,Hang M&i 100%: Liy gia ban tai Viét Nam ctia mit
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hang nay 1a 18.436.000 dong, trir di cac chi phi, loi nhuén va chia lai cho ty gia
cua ngay to khai. Ty gia USD/ VND to khai 101338829760/A11/02CI ngay
03/4/2017 14 22.720 ddng; ty gia USD/VND to khai 100254881050/A11/02CI
ngay 29/12/2014 1a 21.246 dong.

- Tai dyng quin 4o thé thao bing da hiéu Honma, Boston Bag Bb2817
0002 Bk 00 Mens, Hang Méi 100%: Lay gia ban tai Viét Nam ciia mat hang nay
12 9.200.000VND.

- Banh gon hi¢u Srixon (12 Trai/Hop), Si Sf-Feel 10(12),10 Yel(12),Hang
Mai 100%: Lay gia ban tai Viét Nam ctia mat hang nay 1a 605.000VND.

- Ging tay choi gon bang da hiéu Srixon: Cyc truong Cuc KTSTQ di diéu
chinh lai cho phu hop v6i don vi tinh 1a chiéc, don gia diéu chinh moi 1a 7,71
USD/chiéc.

- Gay choi gon hi¢u Xxio, Xx9xw 10.5 R, 10.5sr,10.5s, Hang M&i 100%:
LAy gi4 ban tai Viét Nam cua mat hang nay 1a 15.550.000 VND.

- Pé dit banh gon (3 cai/vi) hiéu LITE, T-310, Hang M&i 100%: Lay gia
ban tai Viét Nam ctia mdt hang nay la 162.000VND.

- Gia ban 3 loai gay khac nhau:

Gay choi gon hiéu Honma, Wood U-05s22 Aq Infinity-48 3s 05p Flash
Black Rh 40 R 7, Hang Mé&i 100%: Lay gia ban tai Viét Nam 1a 11.725.000
ddng.

Gay chot gon hiéu Honma,Wood S-05s18#5 Aq Infinity-48 3s 05p Flash
Black Rh 42.5 R 6, Hang M&i 100%: LAy gia ban tai Viét Nam 1a 12.294.000
ddng.

Gay chot gon hiéu Honma,Wood S-05s15#3 Aq Infinity-48 3s 05p Flash
Black Rh 43 R 3,Hang Moéi 100%: LAy gid ban tai Viét Nam la 12.294.000
ddng.

4.2.Bang ké cta Ban két luan Kiém tra sau thong quan va bang ké cua
Quyét dinh 4n dinh thué:

Qua ra soat thdy 03 to khai 1a to khai s6 1 100361540640/A11/02DS ngay
10/04/2015, to khai s6 100467864230/A11/02DS ngay 07/07/2015 va to khai sb
10086582220/A11/02DS ngay 25/08/2016 khong c6 trong Trong “Bang ké céac
t& khai c6 mau thudn”, “Béang ké to khai khong hach toan vao s ké toan” 1a do
nham lan trong qua trinh thyc hi¢n tinh an dinh thué tir Ban két luan. Cuc trudong
Cuc KTSTQ ban hanh stra d6i, bo sung Quyét dinh an dinh thué s6 205/QP-
KTSTQ ngay 08/4/2022 (giam 28.162.905 ddng so voi quyét dinh an dinh thué
ban dau).

4.3. Vé viéc Cong ty cho rang khong co cin cr xac dang dé Cuc trudng
Cuc KTSTQ két luan nhimg to khai ciia Cong ty c6 mau thuin nhu Ban két
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luan da nhan dinh:

Can ctr tai Bién ban kiém tra s6 03/BB-HC ngay 17/5/2018 di lam viéc véi
Cong ty, tai muc 3.2 c6 ghi rd: “c6d su chénh 1€ch gifta hach toan khoan phai tra
cho ngudi ban va hach toan hang hoa so voi hop dong va chimg tir thanh toan
cua 6 to khai. Dong thoi, khong thay hach toan khoan phai tra cho ngudi ban d6i
vGi 164 to khai va khong hach toan vao tai khoan hang hoa d6i voi 158 to khai”,
Cong ty da ky dong y véi noi dung trén.

Theo quy dinh cua phap ludt thi sau khi co quan hai quan ban hanh ban du
thao két luan thi Cong ty dugc gia trinh trong vong 10 ngay trude khi co quan
hai quan ban hanh két luan. Va co quan Hai quan béc tri gia khai béo hai quan
ctia cong ty vi c6 mau thuan giita cac chimg tir tai liéu.

4.4. B6i v6i 84/164 to khai hai quan cua nam 2017 khong hach toan vao s6
ké toan.

Viéc kiém tra hach toan trén sb sach ké toan cta co quan hai quan dya trén
thuc té so sach ké toan do Cong ty cung cép, khong dua trén két luan hay
phuong thirc ctia cic co quan khac. Ban két luan kiém tra da ghi rd 1a cung cép
thiéu dit liéu s6 sach ké toan nam 2017 lién quan dén cac to khai nhap khau nim
2017. Cong ty khong cung cip duoc cho co quan hai quan s6 liéu nay. Dé tranh
Cong ty noi khong dung su that vé viéc cung cap dit liéu nhu trén, co quan hai
quan di ghi nhan trong bién ban kiém tra s6 03/BB-HC ngay 17/5/2018 (Cong
ty ¢6 ky xac nhan) v6i noi dung: “Cong ty cung cép sb liéu ké toan dién tir tir dia
chi email: maihoangtho2012@gmail.com va ngochuong@zonegolf.vn” va thuc

té cong ty KG khong cung cap dugc dit liéu qua mail.

Véi cac 1y do trén, Cyc truong Cuc KTSTQ ban hanh Quyét dinh 4n dinh
thué s6 376/QD-KTSTQ ngay 19/7/2018 va Quyét dinh sira d6i bd sung sd
205/QD-KTSTQ ngay 08/4/2022 4n dinh khoan tién thué nhap khau va gia tri
gia tang 1a: 2.707.613.328 dong (giam 28.162.905 dong so v4i quyét dinh an
dinh thué 376/QD-KTSTQ), 14 ¢ co so.

Ngoai ra ngudi khéi kién con td c4o hanh vi tiéu cuc, vu loi cta can bd hai
quan. Noi dung nay khong thudc pham vi xét xir ciia Toa an.

[5]. Xét tinh hop phéap ctia Thong bao cham ndp s6 667/TB-KTSTQ ngay
24/9/2018 va Thong bao sira ddi, bd sung sd 433/TB-KTSTQ ngay 14/4/2022

Trén co s& s6 tién an dinh thué ma Cong ty con phai ndp, Cuc trudng cuc
KTSTQ xéc dinh s6 ngay cham ndp dé tinh sb tién cham ndp cta Cong ty.

Can ct Khoan 3 Diéu 106 Luit quan 1y thué nam 2006. X phat d6i véi
hanh vi cham nop tién thué thi: “Nguoi nop thué tw xdc dinh sé tién phat chdm
nép can cir vao sé tién thué chdam nép, sé ngay chdm ndp (tir ngay khai hai quan
dén ngay c6 quyét dinh an dinh thué) va mitc xir phat (0,03% ngay) theo quy
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dinh tai khodn 1 Piéu nay.

Trueong hop nguoi ndp thué khéng tw xdc dinh hodc xdc dinh khéng ding
s6 tién phat chdm ndp thi co quan qudn 1y thué xdc dinh sé tién phat chdm nép
va théng bdo cho ngudi ndp thué biét.”

Theo khoan 3 Piéu 3 Luat sb 106/2016/QH13 stra d6i Khoan 1 Piéu 106
Luat quan 1y thué s6 s6 78/2006/QH11 da dugc stra doi, bd sung mot sd Dicu
theo Luat s6 21/2012/QH13 thi: “Nguwoi nép thué chdm nip tién thué so voi thoi
han quy dinh, thoi han gia han ndp thué, thoi han ghi trong théng bdo cia co
quan quan 1y thué, thoi han trong quyét dinh xit Iy ciia co quan quan 1y thué thi
phai nép @ tién thué va tién chiam nép theo mirc bang 0,03%/ngady tinh trén sé
tién thué cham nop.”

Thoi han ndp thué, can ctr khoan 11 Piéu 1 Luat Quéan Iy thué quy dinh sita
d6i bo sung nam 2012: “ Hang héa khéng thude diém a va diém b khodn nay thi
phdi nép thué trude khi théng quan hodc gidi phong hang héa.

Triong hop dwoe t6 chire tin dung bdo lanh sé thué phdi ndp thi dwoc
théng quan hodc gidai phong hang héa nhung phai ndp tién chdm ndp ké tir ngay
duoc thong quan hodc gidi phong hang héa dén ngay nép thué theo quy dinh tai
Piéu 106 cia Ludt nay. Thoi han bdo lanh t6i da la ba mwoi ngay, ké tir ngay
dang ky to khai hai quan .

Can cur vao do, Cuc truéng Cuc KTSTQ ban hanh thong bao tién cham nop
s6 433/TB-KTSTQ ngay 14/4/2022 véi sb tién cham ndp cia cong ty la:
360.563.794 ddong (giam 8.368.818 ddng, so v4i Thong bao tién cham ndp
667/2018/TB-KTSTQ), la dung.

[6]. Tinh hop phép cia Quyét dinh xir phat vi pham hanh chinh s6
565/QD-XPVPHC ngay 21/9/2018 va Quyét dinh stra d6i bd sung sé 207/Qb-
SDBSHB ngay 08/4/2022:

Trén co so Quyét dinh 4n dinh thué, Cuc truéong Cuc KTSTQ thyc hién xtr
phat vi pham hanh chinh tai Quyét dinh s6 565/2018/QB-XPVPHC, do Cong ty
vi pham quy dinh vé thué tai diém g khoan 2 Diéu 8 Nghi dinh 127/2013/ND-
CP ngay 15/10/2013 vé x&r phat vi pham hanh chinh va cudng ché thi hanh
quyét dinh hanh chinh trong linh vuc hai quan: “Cdc hanh vi khéng khai hodc
khai sai khéc lam thiéu sé tién thué phdi nép hodc ting sé tién thué dwoc mién,
giam, dwoc hoan.”,;

Vé thoi hiéu xtr phat theo Quyét dinh 565/2018/QDXPVPHC ddi v6i hanh
vi vi pham néu trén la 05 nidm ké tir ngay c6 hanh vi vi pham (Diéu 3). Nghi
dinh 127/2013/ND-CP khong qui dinh thoi diém dé tinh thoi hiéu xir phat. Luat
xtr 1y vi pham hanh chinh nam 2012 ¢6 quy dinh thoi diém dé tinh thoi hiéu xie
phat — cu thé dbi véi hanh vi khai chua dung tiéu chi trén to khai hai quan, 1a
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thoi diém cham dirt hanh vi vi pham (diém b khoan 1 Diéu 6). Xét nguoi bao vé
quyén lgi cua Cyc truong Cuc KTSTQ dua ra can ctr thoi diém vi pham duoc
xéc dinh ké tir ngdy c6 Quyét dinh kiém tra s6 150/QD-KTSTQ ngay 16/4/2018
(ngay phat hién vi pham), 1a khong trai luat. Do d6, Quyét dinh xir phat s
565/3018/Qb-XPVPHC dugc ban hanh ngay 21/9/2018 la con thoi hi¢u xu
phat.

Theo Nghi dinh sé 127/2013/ND-CP ngay 15/10/2013 ctia Chinh phii vé
quy dinh xtr phat hanh chinh trong Iinh vuc hai quan, can ctr quy dinh tai khoan
33, Piéu 1 Luat stra doi, bd sung mot sé diéu ctia Luat Quan 1y thué nam 2012
(c6 hiéu lyc ké tur ngay 01/7/2013), thi cac to khai thudc hanh vi vi pham néu
trén cua Cong ty ding ky trudc 01/7/2013 bi xtr phat 10% trén tién thué khai
thiéu va cac to khai dang ky sau 01/7/2013 bi xtr phat 20% trén tién thué khai
thiéu.

Theo khoan 2 Diéu 8 Nghi dinh sb 127/2013/ND-CP: “Phat 20% sé tién
thué khai thiéu hodc so tien thué dwoc mién, giam, duoc hoan cao hon so voi
quy dinh ciia phdp ludt vé thué doi véi mét trong cdc hanh vi vi pham”.

Trén co s& ¢ quyét dinh an dinh thué sira d6i bo sung nhu phén tich & muc
4.2. Cuc truéng Cuc KTSTQ ban hanh quyét dinh xir phat sira d6i s6 207/QP-
SDBSHB ngay 08/4/2022, véi sd tién phat doi voi Cong ty twong tng 20% s6
thué 4n dinh voi hanh vi nay la: 540.255.937 ddng (giam 5.632.581 dong so voi
quyét dinh xt phat 565/2018/QD-XPVPHC). Pai dién ciia Cong ty cho rang
thoi hiéu ban hanh quyét dinh xir phat sira d6i di qua 05 nam ké tir ngay vi
pham. Xét phap luat chi quy dinh thoi han sitra d6i, bo sung, hiy bo quyét dinh
xtr phat vi pham hanh chinh 14 01 nam, ddi véi cac quyét dinh xir phat vi pham
hanh chinh bi stra d6i, bd sung, hity bo di dugc ban hanh tir ngay 01/01/2021
(khoan 2 Piéu 42 Nghi dinh 118/2021/ND-CP ngay 23/12/2021). Xét Quyét
dinh 207/2022/QD-SPBSHB ¢6 ndi dung sira d6i, bo sung, hiy bé Quyét dinh
565/2018/QDb-XPVPHC dugc ban hanh, theo hudng gidm muc xtr phat, khong
lam tang trach nhi¢ém ctia Cong ty, 1a khong trai luat.

Cong ty yéu cau hity hai quyét dinh trén, khong co can ctr.

[7]. An phi hanh chinh so thim: Nguoi khéi kién phai nop theo quy dinh
cua phap luat.

Vi cac 1@ trén,

QUYET PINH:

Ap dung: Piém a khoan 2 Diéu 193 Luat TS Tung Hanh chinh nam 2015;
khoan 1 Diéu 32 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cia Uy
ban thuong vu Quéc hoi quy dinh vé mirc thu, mién giam, thu nop, quan 1y va st
dung 4n phi, 1& phi Toa an; Nghi quyét 01/2015/NQ-HDTP ngay 15/01/2015 cua
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Ho6i dong Tham phan Toa 4n nhan dan Tdi cao; diém ¢ khoan 1 Piéu 81 Luét
Hai quan nim 2014; Khoan 7 Diéu 19 Nghi dinh sé 127/2013/ND-CP ngay
15/10/2013; Thong tu sd 39/2015/TT-BTC ngay 25/3/2015 ciia Bo Tai chinh;
khoan 3 Piéu 106 Luat quan ly thué nim 2006; khoan 11, 33, Piéu 1 Luit sira
d6i, bd sung mot sb diéu cuia Luat Quan 1y thué ndm 2012; khoan 2 Piéu 8 Nghi
dinh s& 127/2013/ND-CP ngay 15/10/2013 cua Chinh phu; khoan 2 Diéu 42
Nghi dinh 118/2021/ND-CP ngay 23/12/2021 cta Chinh phu;

Xir: 1. Khong chép nhan khéi kién cua Cong ty trach nhi€ém hiru han KG,
yéu cau:

- Hily quyét dinh 4n dinh thué s6 376/QD-KTSTQ ngay 19/7/2018 da duoc
sita d6i, bd sung bdi quyét dinh 205/QD-KTSTQ ngay 08/4/2022 cua Cuc
truong Cuc KTSTQ.

- Huy Thong bao tién cham ndp sd 667/TB-KTSTQ ngay 24/9/2018 da
dugc sira ddi, bd sung boi Thong bao sb 433/TB-KTSTQ ngay 14/4/2022 cua
Cuc truong Cuc KTSTQ.

- Huy Quyét dinh xir phat vi pham hanh chinh s6 565/QD-XPVPHC ngay
21/9/2018, da dugc sira bd sung hiy bo boi quyét dinh s 207/QD-SDBSHB
ngay 08/4/2022 cua Cyc trudng Cuc KTSTQ.

2. An phi hanh chinh so thim: Cong ty trach nhiém hitu han KG phai nop
300.000 (ba trim nghin) ddng. Can trir hét vao tam tng an phi theo phiéu thu sb
AA/2018/0015151 ngay 01/4/2019 cua Cuc Thi hanh an dan sy Thanh phd Ho
Chi Minh.

An xtr so thim cong khai, Cong ty trach nhiém hiru han KG c6 quyén
khang cdo trong han 15 ngay ké tir ngay tuyén an. Cyc truéng Cuc KTSTQ c¢6
quyén khang céo trong han 15 ngay ké tir ngay duoc tong dat hop 18 ban an.

Noi nhén: , TM. HOI PONG XET XU SO THAM
- Toa an nhén dan t61 cao; THAM PHAN CHU TQA PHIEN TOA
- TAND cap cao tai TPHCM;

- VKSND Thanh pho Ho Chi Minh;

- Cuc thi hanh 4n dan sy TPHCM,;

- Cac duo*ng‘ su;
- Luu VP, ho so vu an.

Nguyén Minh Hiéu
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