TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Péc l1ap — Tw do — Hanh Phic

Baén 4n sb: 465/2023/HS-PT
Ngay: 19-7-2023

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Thdm phan - Chii toa phién toa: Ong Nguyén Dac Minh

Cdc tham phan:  Ong Chung Vin Két

Ong Cao Vin Tam

- Thu ky phién toa ghi bién ban phién toa: Ong Thai Lé Quynh, Thu ky
Toa an nhan dan cip cao tai Thanh phé H6 Chi Minh.

- Dai dién Vién kiém sdt nhan dan cip cao tai Thanh pho Ho6 Chi Minh
tham gia phién tda: Ong Nguyén Vi Diing, Kiém st vién cao cap.

Ngay 19 thang 7 nam 2023, tai try s& Toa an nhan dan tinh Kién Giang,
Toa an nhan dan cép cao tai Thanh phd HO Chi Minh xét xir phic thim cong
khai vu 4n hinh su thy 1y sd: 242/2023/TLPT-HS ngay 09/3/2023, do c6 khang
cao cua dai dién hop phép cua bi hai va khang nghi cua Vién kiém sat nhan dan
tinh Kién Giang dbi v6i Ban an hinh su so tham sé 10/2023/HS-ST ngay
07/3/2023 cta Toa an nhan dan tinh Kién Giang.

- Bi cdo bi khang cdo, khang nghi:

Ho va tén: Triéu Hai D, sinh ngay 10/7/1979 tai Rach G, tinh Kién Giang;
Noi cu tra: F N, khu phé G, phudng R, thanh phd R, tinh Kién Giang; Gidi tinh:
nam; Dan toc: Kinh; Qudc tich: Viét Nam; Ton giao: khong; Trinh dd hoc van:
09/12; Nghé nghiép: mua ban; Tién an, tién su: khong; H va tén cha: Triéu Vian
M, sinh nim: 1946; Ho va tén me: Tran Thi Lé C, sinh nam: 1956; A, chi em
rudt gém 05 nguoi, 16n nhét sinh nim 1974, nho nhét sinh nam 1983; Ho va tén
vo: Truong Kiéu N, sinh nam 1983; Ho va tén con: Triéu Quynh A,sinh nim
2006; bi tam giam ngay 18/11/2021dén nay (C6 mit tai phién toa).

- Nguoi bao chita chi dinh: Luat su Lai Hung Al - Van phong L thudc
Poan Luat su tinh K (C6 mat).

- Ngueoi bi hai: Ong Nguyén Ngoc N1, sinh nam 1981 (chét)

Pia chi: S6 D, duong N, khu phé G, phuong R, thanh phé R, Kién Giang.

Dai dién hop phap ciua bi hai: Ba L& Thi B, sinh nam 1935 (me rudt bi
hai) (Vang mit).

Dia chi: S6 D, duong N, khu phd G, phuong R, thanh phd R, Kién Giang.
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Uy quyén cho ba Mai Phuong T sinh nim 1984, theo vin ban uy quyén
s6 41 ngay 15/02/2022 (C6 mit).

Pia chi: S6 D, duong N, khu phé G, phuong R, thanh phé R, Kién Giang.

- Nguoi bdo vé quyén va lpi ich hop phdp cho bi hai: Luat su Nguyén
Tran Thuy Q thudc Poan luat su tinh K (Co mat).

- Newoi ¢é quyén loi, nghia vu lién quan:

1. Ba Mai Phuong T, sinh nam 1984 (C6 mat)

Pia chi: S6 D, duong N, khu phé G, phuong R, thanh phé R, tinh Kién
Giang.

2. Ba Tran Thj L¢ C, sinh nim 1956 (C6 mit)

Dia chi: S6 E, duong N, khu phd G, phuong R, thanh phé R, tinh Kién
Giang.

3. Anh Nguyén Ngoc N2, sinh nam 2003 (Vang mat)

Dia chi: S6 H, duong D, phuong R, thanh phé R, tinh Kién Giang.

- Nguoi lam ching:

1. Ba Nguyén Ngoc B1, sinh nim 1992 (C6 miit)

Pia chi: SO E, duong N, khu phé G, phuong R, thanh phé R, tinh Kién
Giang.

2. Ba Nguyén Nhu P, sinh nim 1989 (Vang mat)

Dia chi: S6 E, duong N, khu phd G, phuong R, thanh phé R, tinh Kién
Giang.

NOI DUNG VU AN:

Theo cdc tai liéu c6 trong hé so vu dan va dién bién tai phién toa, ndi dung
vu dn dirge tém tit nhw sau:

Vao khoang 18 gid 30 phut ngay 12/11/2021, Triéu Hai D uéng ruou
cung v6i Nguyén Ngoc N1, Triéu Thanh D, Nguyén Nhu P, Nguyén Thi Yén
N3 tai nha s6 E N, khu phd G, phuong R, thanh phé R, tinh Kién Giang. Trong
qua trinh udng rugu thi N1 va D xay ra mau thudn cu cii voi nhau nén ca hai
dinh danh nhau thi dugc moi nguoi can ngan. Sau khi dugc moi nguo1 can ngan
thi D di vé nha ¢ s6 F N, phuong R, thanh phd R, con N1 di vé nha ¢ s6 D N,
phuong R, thanh phd R. Pén khoang 18 gid 35 phut cung ngay thi N1 cam 01
cdy dao tam buc, ludi dao bang kim loai dai khoang 36cm, can dao bang gd bén
ngoai op Ong sat dai khoang 13,5cm di dén trudc cira nha cua D dung 10i 18 thd
tuc chiri va thach thirc danh nhau véi D. Luc ndy D buc tirc nén lay 01 cay dao
yém ludi bang kim loai dai khoang 24cm, can dao bang kim loai dai 47,5cm
chay ra phia trudc 160 danh nhau véi N1. Trong qua trinh danh nhau thi N1 dung
dao chém tring vao vung tran phai cia D giy thuong tich, con D dung dao
chém tring vao cang tay phai cia N1, liic ndy ca hai déu bi rét dao xubng 16 dal
(16 bé tong). Sau d6 N1 va D tiép tuc danh nhau béng tay, ca hai cau vat nhau
xubng 16 dal (16 bé tong), trong luc cau vat, x6 diy lam cho ving dau cua N1
dap xué)ng 16 thi duwgc moi ngudi can ngan va dua N1, D vao Bénh vién da khoa
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tinh K cap clru va diéu tri, ngay 13/ 11/2021 Nguyén Ngoc N1 tir vong, riéng
Triéu Hai D dén ngay 18/11/2021 xuat vién. Ngay 15/11/2021 T2 bi Co quan
Canh sat diéu tra Cong an tinh K ra Quyét dinh khoi t0 bi can va ra Iénh bat tam
giam vé t01 “Giet nguoi”, ngay 18/11/2021 Tri¢u Hai D b1 bat tam giam dé diéu
tra.

* Tai Ban két ludn gidm dinh phdp y tir thi s6 1034/KL-KTHS ngay
27/11/2021 cua Phong K Cong an tinh K doi véi Nguyén Ngoc N1 két ludn:

1. Céc két qua chinh:

- Say sat da, bAm tu mau va phu né viing cham kich thudce 12cm x 10cm.

- Ty mau dudi da dau vang cham phai kich thuéc 12cm x 6cm.

- Nt xwong so vung thai duong cham phai dai 15cm.

- Nut san so gilra hai bén.

- Tu mau dudi mang nhén vung thai duong hai bén.

- Tu méu than ndo va tiéu nio.

2. Nguyén nhin chét: Chin thuong so ndo trén ngudi bi bénh C1 - 19.

3. Vit giy thwong tich va chiéu hwéng vét thwong:

- Vung dau: Vat gy thuong tich 1a vat tay dién rong, co chiéu hudng tir
sau ra trudec.

- Vung cang tay phai: Vat gay thuong tich 13 vat sic, c6 chiéu hudng tir
trén xudng va tu trudc ra sau.

* Tai Bdn két lugn gidm dinh phdp y vé thwong tich 56 546/T: ¢T ngay
21/9/2022 ciiaTrung tam phdp y tinh Kién Giang doi véi Triéu Hai D két ludn:

1. D4u hiéu chinh qua giam dinh:

- Seo phan mém ving mat (tran) phai.

2. Ty 18 ton thuong co thé do thuong tich gdy nén hién tai 1a 06% (sau
phan tram).

3. Vat gay thuong tich: Vat séc.

* V& phan trach nhiém dan su:

Trong qua trinh diéu tra, dai dién hop phap cua bi hai la ba Lt Thi B (me
rudt Nguyen Ngoc N1) va ba Mai Phuong T (chung song nhu vo chong voi
Nguyén Ngoc N1 nhung khong dang ky két hon) yéu cau budc Triéu Hai D phai
bdi thuong mai tang phi 50.000.000d; ton that vé tinh than 150.000.000d; cap
dudng 150.000.000d va tién sinh mang con nguoi 500.000.000d, tong cong 1a
850.000.000d. Triéu Hai D chip nhan boi thuong tién mai tang phi
50.000.000d, con ton that tinh than va cap dudng thi yéu cau tinh theo quy dinh
phap luat.

Tai ban Céo trang s6:70/CT - VKSTKG-P2 ngay 17/10/2022 ciia Vién
kiém sat nhan tinh Kién Giang da truy t6 bi cao Triéu Hai D toi “Giét nguoi”
theo diém n khoan 1 Piéu 123 B luat hinh sy nam 2015, stra d6i bd sung nim
2017.
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Tai bin dn hinh sw so thim sé 10/2023/HS-ST ngay 07/3/2023, Toa an
nhén din tinh Kién Giang quyét dinh:

Cin ctr khoan 2 Dicu 298 B luét tb tung hinh sy;

Ap dung diém a khoan 4 Piéu 134; diém b, e, s khoan 1, khoan 2 Diéu
51; biéu 38 B6 luat hinh sy nam 2015, stra d6i bo sung nim 2017:

1. Tuyén bd bi cao Triéu Hai D pham tdi “Cé y gdy thwong tich”.

2. Xt phat bi cdo Triéu Hai D 8 (T1) nam ti. Thoi diém chap hanh hinh
phat ti dugc tinh ké tir ngdy bi tam giam (ngay 18/11/2021).

3. Vé trach nhiém dan su, ap dung khoan 1 Diéu 48 Bo luat hinh su; Diéu
30 B luat t6 tung hinh sy; khoan 1 Diéu 584, khoan 1 Diéu 585 va Diéu 591
B luét dan sy, chap nhan mot phan yéu cau cta dai dién hop phap cua bi hai:

- Budc bi cao Triéu Hai D phai boi thuong chi phi mai tang bi hai Nguyén
Ngoc N1 50.000.000d va bdi thuong ton that tinh than cho ba Lit Thi Ba m rudt
bi hai Nhan 60.000.000d. Tong cong 1a 110.000.000d (Mot trim muoi triéu
dong). Ba Mai Phuong T dai dién theo iy quyén cta ba Lit Thi B da nhan du
110.000.000d (Mot trim muoi triéu dong) tir gia dinh bi cdo D, nhu vy bi cao
D di thyc hién xong viéc bdi thuong chi phi mai tang va ton that thi than cho
gia dinh bi hai.

- Budc bi cao Triéu Hai D phai cap dudng ddi véi ba Lt Thi Ba m rudt bi
hai Nhan mdi thang 1.000.000d (Mot triéu dong). Thoi gian cip dudng tinh tir
ngay 13 thang 11 nam 2021.

Sau khi xét xir so tham,

- Ngay 20/3/2023, dai dién hop phap cuia bi hai la ba L@ thi B2 va ba Mai
Phuong T c6 don khang céo, ndi dung dé nghi huy toan bd ban an so thim dé
diéu tra, xét xir lai vu 4n.

- Ngay 17/3/2023, Vién truong Vién kiém sat nhan dan tinh Kién Giang
c6 khang nghi s6 02/QP-VKSTKG-P2 d¢ nghi phic xu theo huéng xet xir bi
cao D vé toi “Giét ngudi” theo quy dinh tai diém n khoan 1 Piéu 123 B9 luat to
tung hinh sy, khong 4p dung tinh tiét giam nhe quy dinh tai diém e khoan 1
Piéu 51 va tang hinh phat d6i voi bi co D.

Tai phién toa phuc tham, dai dién hop phép cua bi hai 1a ba T trinh bay
ndi dung khang céo, yéu cau Toa an cap phiic thim xét xr bi cao D vé toi “Giét
nguoi”, ting hinh phat d6i voi bi cao D va ting mirc bdi thudng.

- Paqi dién Vién kiém sdt nhéan déan cd’p cao tai Thanh phé Ho6 Chi Minh
phat biéu quan diém gidi quyét vu dn nhu sau:

Vé thu tyc t6 tung: Ngudi tién hanh to tung va ngudi tham gia t6 tung
thuc hién dang theo quy dinh cua B§ luat td tung hinh su. Khang cao cua bi céo,
bi hai, khang nghi cia Vién kiém sat trong han luat dinh. V& noi dung vu an
dung nhu chu toa phién toa tom tat.

Vé noi dung: Vé tdi danh, Toa an cap so tham xét xir bi cao vé toi “Co y
gdy thwong tich” 1a ding, bi hai cdm dao dén nha bi céo, bi hai c6 hanh vi chém
bi céo trudc. Sau do bi cdo chém lai, 2 bén cau vat, bi hai chét 1a do chan
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thuong so ndo. Tinh tiét vu an phu hop voi tai liéu, chung ctr ¢6 tai hd so, phu
hop v6i Ban két luan giam dinh phap y tir thi s6 1034/KL-KTHS ngay
27/11/2021cta Phong K Céng an tinh K. V& tinh tiét giam nhe, Toa 4n cap so
tham 4 ap dung diém e khoan 1 Piéu 51 B6 luat hinh sy 1a sai, xét qué trinh dién
ra vu an thi ca 2 bén déu mang hung khi ra, ca hai cting c6 16i, bi cao dung dao
hon 70cm, chém bi hai 2 nhat, sau khi rét dao thi cung cau vat, bi cdo cling co
su chuan bi, sin sang sir dung bao lyc nén khong co sy tinh than kinh dong vé
tinh than. Ng0a1 bi cao, Co quan tién hanh t6 tung tai so tham khong ching
minh duoc c¢é ai khac tham gia. V& muc bdi thuong, Toa an cip so thim di xem
x¢ét 1a dung quy dinh cua phép luat. Pai dién hop phap cia bi hai khang céo
nhung khong c6 thém tai liéu, chimg c&r ndo khac nén khong c6 co sd dé chap
nhan.

Tt nhiing phan tich nhu trén, dé nghi Ho1 dong xét xir phuc tham gitr
nguyen to1 danh ° ‘C6 y gay thuong tich” ddi véi bi cao D, rat khang nghi vé
phan thay d6i t0i danh va ting hinh phat tir 1-2 nam ti vé téi “C6 y gdy thuwong
tich”.

- Nguoi bao vé quyén va loi ich hop phap cho dai dién hop phdp cua bi
hai trinh bay: V& t6i danh, tai giai doan diéu tra va truy to vé toi “Giét nguoi” 1a
6 can ctr. Can ctr 16i khai ban dau khi bi cao dang & Bénh vién 1a bi cado da khai
1a khi phat hién bi hai tir xa, bi cao di léy dao, mé ctra nha di ra. Pay la hanh vi
tan cong truc tiép (But luc 161-163, 165-166). Tuy nhién, khi dén phién toa thi
bi cdo khai khac di. Ngay 18/11/2021, bi cao tiép tuc khai lai nhu vy, nhiéu
thang sau bi cdo bat dau thay doi 16i khai. Bi cdo 1a bd doi xuét ngii nén c6 kha
nang lam bi hai chét. Bt luc s6 55, thé hién mau ¢ nha 58, khong phai nha 60,
bi cdo chay qua nha 58 dé tan cong bi hai, giam dinh khong chi c¢6 2 vét thuong
ma c6 rat nhiéu thuong tich. Do d6 dé nghi Hoi dong xét xir cip phiic tham xét
XU bi cao D vé toi “Giét nguoi” va tang hinh phat dbi véi bi céo D.

- Nguoi bao chita cho bi cdo trinh bay: Bi hai 1 cling ngudi c6 161, bi hai
cam dao tim bi cdo trudc. Néu xét vé 13i thi bi hai co 16i cao hon, d6 1a nguyén
nhan dan dén kich dong cho bi cdo. Bi cdo co thoi gian tham gia quan ngi, gia
dinh kho khan, vo bi cdo da bé di, khong con sdng chung, con nho, me gia can
nguoi cham soc. Pay 1a nhiing tinh tiét giam nhe dic biét cho bi cdo. Do do, dé
nghi bac khang cdo va khang nghi, giit nguyén ban 4n so tham.

Bi cao dong ¥ véi 10 bao chira, khong bo sung.
Bi cdo néi 101 sau ciing: D& nghi Hoi dong xét xtr Bi cdo xin giam nhe
hinh phat.
NHAN PINH CUA TOA AN:

Trén co so ngi dung vu an, can cur vao cdc tai liéu trong ho so vu an da
duwoc tranh tung tai phién toa, Hoi déng xét xu nhan dinh nhu sau:

[1]. Vé thu tuc td tung: Pon khang céo cua dai dién hop phép cua bi hai,
khang nghi cta Vién trudng Vién kiém sat nhan dan tinh Kién Giang trong han
luat dinh, hop 1¢ nén dugc xem xét theo trinh ty phuc tham.
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Tai phién toa phuc tham, dai dién Vién kiém sat nhan dan cp cao tai
Thanh phé H6 Chi Minh rat mot phan khang nghi cta Vién truong Vién kiém
sat nhan dan tmh Kién Giang vé chuyén t0i danh cta bi cdo Triéu Hai D sang

to6i “Giét nguoi”. Hoi dong xét xtr phic thim cin ctr khoan 3 Piéu 342 Bo luat
té tung hinh sy, dinh chi xét xir phuc tham d6i v6i mot phan khang nghi cia
Vién truong Vién kiém sat nhan dan tinh Kién Giang vé phan toi danh ddi véi bi
cao Tri¢u Hai D.

[2]. Xét khang cao cua dai dién hop phap cua bi hai, khang nghi cia Vién
truong Vién kiém sat nhan déan tinh Kién Giang:

[2.1] Tai phién toa, bi cdo Tri¢u Hai D khai nhan do 6ng Nguyen Ngoc
N1 cim dao dén trude cira nha chiri, thach thirc danh nhau, buc tirc nén cam dao
chay ra thi bi 6ng N1 chém tring vao tran gay thuong tich, bi cdo dung dao
chém lai 6ng N1 tring vao tay, ca hai r6t dao va ngay sau dé xong vao cau vat
nhau ngd xudng 19, lic cau vat nhau dau ong N1 c6 va dap xudng 1. Loi khai
nhan ca bi céo tai phién toa thong nhat vai 101 khai trong giai doan diéu tra va
pht hop véi céc tai liéu chimg clr c6 trong hd so vu an nhu 161 khai ctia ngudi
lam ching; Két luan giam dinh... Tr d6 co6 can cur dé két luat hanh vi bi cao D
thie hién cau thanh tdi c6 ¥ gdy thuong tich lam chét nguoi quy dinh tai diém a
khoan 4 Piéu 134 B luat hinh su, khong du co so dé xac dinh hanh vi cta bi
cao D 'pham t61 glet ngudi quy dinh tai diém a khoan 1 Piéu 123 B6 luat hinh sy
truy t6 ctia Vién kiém sat, boi 18:

Theo két luan giam dinh phap y tir thi xac dinh vat gay thuong tich &
vung dau ong N1 12 vdt tay dién réng va nguyén nhan chét 1a chdn thwong so
ndo (But luc 32-33). Tur d6 xac dinh duoc hanh vi bi cdo D dung dao chém gay
thuong tich ¢ tay khong gay ra cai chét dbi voi ong N1, viée gitra bi cao va ong
N1 cau vat nhau trén nén 10 bé tong dau 6ng N1 va dap xudng nén 16 nén bi
chén thuong so ndo dan dén tr vong 1a phu hop. Bi cao D khai nhén, sau khi hai
bén rot dao thi xong vao céu vat nhau trén nén 19, chtr bi cao khong dung hung
khi gi danh vao dau 6ng N1. Loi khai ctua nhimg nguoi 1am ching Nguyén
Ngoc B1, Nguyén Nhu P, Nguyén Thi Yén N3 ciing x4c dinh chi thay bi cdo D
va 6ng N1 ciu vat nhau trén nén 16, sau khi duoc can ngan ra ong N1 bo chay
vé gan t6i nha thi té nga (But luc 126-131; 137a-137b; 136-139; 142-145).

Khong c6 cin cir dé két luan bi cido D dung hung khi danh vao dau 6ng
N1 hodc dung luc ¢b ¥ 1am cho dau éng N1 va dap xudng nén 16 (nhu dung tay
nam dau 6ng N1 dap xudng nén 16 hoic dung chan dap manh vao dau khi éng
N1 dang nidm trén 16...) dan dén chan thuong. Dong thoi ciing khong ¢ can cir
dé xé4c dinh c6 ngudi nao khac ding hung khi danh vao dau ong N1 khi bi cdo D
va 0ng N1 dang cau vat nhau.

Bi cdo D chi chém 6ng N1 mo{t dao tring vao tay, bi r6t dao thi khong
nhit dao tiép tuc chém ma x6ng vao cau vat voi ong N1, ching t6 bi cao khong
¢ ¥ thuc hién hanh vi nhdm muc dich tuéc doat mang séng ctia 6ng N1. Tuy
nhién, viéc bi cdo dung dao chém vao tay 6ng N1 va sau do cau vat véi ong N1
trén nén 16 bé tong thi bi cao biét va budc phai biét 1a s& xdm pham dén st
khoe, gay thuong tich d6i véi ong N1 nhung bi cdo van thuc hién nén day 1a
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hanh vi ¢b ¥ gy thuong tich. Pong thoi, tir hanh vi ¢d ¥ gdy thuong tich cia bi
c4o dan dén 6ng N1 bi chin thuong va khi duoc can ngin ra 6ng N1 chay vé
nha mgt doan thi té nga, sau do tir vong.

Do d6, Toa an cip so tham xac dinh hanh vi ctia bi cdo D chi cau thanh
t6i ¢b v gy thuong tich 1am chét nguoi, duge quy dinh tai diém a khoan 4 Diéu
134 B0 luat hinh su 1a ¢6 can cu, dang phap luat, khong sai, ding nguoi, ding
t6i danh. Hoi dong xét xtr xét thiy khang cao cua dai dién hop phép cua bj hai
cho rang hanh vi cta bi cdo D 1a giét ngudi 1a khong co co sd nén khong chip
nhan.

[2.2]. Xét hinh phat ap dung ddi véi bi céo:

Toda an cap so tham khi luong hinh d xem xét tinh chat, mic d6 pham toi
cua bi caova cho rr?lng, hanh vi cta bi céo 1a rat nguy hiém cho x3a hoi, d3 xam
pham dén stc khoe, tinh mangngudi khac mot cach trai phap luat. Bi céo 1a
nguoi ¢ day da nang lyc chiu trach nhiém hinh sy, nén phai bi truy t6 va xét x
d6i voi hanh vi da thyc hién theo quy dinh ctia phap luat.

Vé tinh tiét ting nang: Bi cdo khong c6 tinh tiét ting ning trach nhiém
hinh su quy dinh tai Diéu 52 B luat hinh su.

V& nhén than va tinh tiét giam nhe: Bi cdo thanh khan khai béo, thé hién
su an nan hoi cai; da tac dong gia dinh boi thuong cho gia dinh bi hai dugc
110.000.0004; bi cao thuc hi¢n hanh vi pham t01 trong truong hop bi kich dong
vé tinh than do hanh vi tréi phap lut cta bi hai N1, boi theo chimg cir ¢4 trong
ho so 14 101 khai ctia nhitng ngudi lam chimg (trong d6 c6 chi Nguyen Nhuw P la
chau rudt ong N1) xac dinh duoc, khi cing nhau nhau tai nha sé E N, khu pho
G, phwong R chinh 6ng N1 13 ngudi di gy sy dan dén co chuyén cy cai dinh
x0ng vao danh nhau gitra 6ng N1 va bi cao D, sau khi dugc moi ngudi can ngan
va cham dut tiéc nhau moi ngudi vé nha thi mot ldc sau 6ng N1 lai cAm dao dén
trudc nha b1 cdo Dwong c, thach thirc danh nhau va dung dao chém bi cao D
gy thuong tich (qua giam dinh 1a 6%), nén bi cao D bi kich dong tinh than,
khong kiém ché dugc ban than di dung dao chém lai tring vao tay ong N1, sau
do ca hai xong vao cau vat nhau; bi cao D c6 thoi gian tham gia quan doi duoc
Xuat ngil, co dong gop cong sic cho cong cude bao vé t6 qudc, nén bi cao duoc
hudng cac tinh tiét giam nhe trach nhiém hinh sy quy dinh tai cac diém b, e, s
khoan 1 va khoan 2 Diéu 51 B6 luat hinh sy. Nhu vay, vé quan diém cua Dai
dién Vién kiém sat nhan dan cap cao dé nghi khong 4p dung diém e khoan 1
Piéu 51 Bo luat hinh su dbi vai bi cao D 1a khong c6 co sé chap nhan.

Tir cac phan tich trén, Hoi dong xét xtr cip phiic tham thiy rang, Toa 4n
cap so tham quyét dinh xr phat bi cdo murc hinh phat 08 nim tu 13 tvong xtng
tinh chat, mic do pham tdi cua bi cdo, trén co s& xem Xxét dﬁy du cac tinh tiét
giam nhe ma bi cdo dugc hudng. Do d6, khong c¢6 co sé chap nhan khang céo
cua dai di¢n hop phap cua bi hai, khang nghi cua Vién truong Vién kiém sat
nhan dan tinh Kién Giang dé nghi ting hinh phat d6i véi bi céo D.

[3]. V& trach nhiém dan su:
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- Tai phién toa, dai dién hop phap cua bi hai N1 yéu cau budc bi cao D
phai bdi thuong chi phi mai tang 50.000.000d; ton that tinh than 150.000.000d;
cap dudng nudi me cua bi hai N1 1a ba L& Thi B 150.000.000d. Bi céo Triéu
Hai D ddng ¥ boi thuong chi phi mai tang 50.000.000d, con cac khoan khéc
khong dong v theo ¥ kién yéu cau cua dai dién gia dinh 6ng N1 dua ra ma yéu
cau Hoi dong xét xtr quyét dinh theo quy dinh cta phép lut.

+ Déi v6i chi phi mai tang: Bi cao D va dai dién hop phap cua bi hai da
théng nhat s6 tién phai bdi thuong 1a 50.000.000d, nén ghi nhan.

+ P6i voi khoan bdi thuong vé ton that tinh than, can phai d6i chiéu quy
dinh phap luat d¢ quyét dinh, cu thé nhu sau:

Khoan 2 Diéu 591 Bo luat dan sy quy dinh trong truong hop tinh mang bi
xam pham thi ngudi duoc bdi thuong ton that tinh than 13 nhitng ngudi than
thich thudc hdng thira ké thir nhdt ctia ngudi bi thiét hai.

Theo Piéu 651 B luat dan su thi hang thtra ké thr nhat bao gém: VO,
chéng, cha dé, me dé, cha nuo6i, me nudi, con dé, con nudi ciia ngudi chét. Theo
chimg cr c6 trong hd so thé hién va chinh 10i trinh bay thira nhin cua ba Mai
Phuong T, thi bi hai Nguyén Ngoc N1 chung séng v6i ba Mai Phuong T nhu vo
chong ma khong dang ky két hon, thoi diém bit dau chung song 13 khoang nam
2015-2016 va hién nay hai nguoi khong c6 con chung. Trong khi, Piéu 14 Luat
Hon nhan va gia dinh nam 2014 quy dinh nam, nir c6 du diéu kién két hon theo
quy dinh cua luat nay chung song v6i nhau nhu vo chong ma khong dang ky ket
hén thi khong 1am phat sinh quyén, nghia vu giita vo va chong. Mt khac, néu
dbi chiéu theo quy dinh cua phap luat truéc d6 (Piéu 11 Luat hon nhan va gia
dinh ndm 2000 va diém ¢ khodn 3 nghi quyét 35/2000/NQ-QH ngay 9/6/2000
cta Quoc hoi vé thi hanh Luat hon nhan va gia dinh) thi ké tir ngay 01/01/2001
tré di nam va nit chung séng véi nhau nhu vo chong ma khong dang ky két hon
déu khong dugc phap lut cong nhan 13 vo chong.

Tu do xac dinh ba T khong dugc phap lut cong nhén la vo cua 6ng N1,
khoéng phai 12 nguoi thudc hang thira ké thir nhat cua ong N1. Vi vay trong vu
an nay chi c6 ba Lir Thi Ba m rudt bi hai Nhin duogc bdi thuong ton that tinh
than, vi ¢ thoi diém ong N1 bi xdm pham tinh mang thi chi c6 ba B 1a ngudi
thudc hang thira ké thi nhét cua 6ng N1.

Xét nguyén nhan bi cao D thyc hién hanh vi pham tdi c6 16i ctia bi hai N1
nhu néu trén va tinh trang ctia ngudi duge boi thuong ton that tinh than, Hoi
ddng xét xtr thdy rang Toa an cip so tham budc bi cao D phai bdi thuong tén
that tinh than cho ba L Thi B 1a me rudt cua bi hai Nhan 60.000.000d trong
téng s6 110.000.000d gia dinh bi cdo da dua cho gia dinh bi hai N1 13 phu hop.
Tac 110.000.000d da dua thi 50.000.000d 1a boi thudng chi phi mai tang,
60.000.000d 1a boi thudng ton that tinh than.

+ Dbi vé6i yéu budc bi cdo D cép dudng nudi me cua bi hai Nhan 1a ba Li
Thi B béng 150.000.0004: ba L&t Thi Ba khong cl c6 mdt ngudi con la bi hai
N1 di chét, ma con c6 nhiéu ngudi con khac ciing phai co trach nhiém chim
soc, nudi dudng ba B (va thuc té theo 10i trinh bay thira nhan ciia ba T 1a ngudi
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dai dién theo uy quyén ctia ba B va nhitng ngudi khéac trong gia dinh cho biét,
sau khi 6ng N1 chét thi nhiéu ngudi con khac dd cham soc, nudi dudng ba B).
Mit khac, ba B hién con dugc hudng tro cép cua dia phuong thudc dién nguoi
cao tudi mdi thang 270.0004.

Do d6, Hoi dong xét xur cap phuc tham thay rang, Toa 4n cap so thAm
budc bi cdo D chiu trach nhiém cip dudng mdi thang 1.000.000d dé gop mot
phan cing cac con cia ba B nudi dudng, chim séc ba B 1a ¢6 cin ctr, phu hop
quy dinh cua phap luat.

[4]. Cac quyét dinh khac vé xir 1y vat chimg, an phi hinh su so thim co
hiéu luc phép luat ké tir ngay hét thoi han khang céo, khang nghi.

[5]. V& an phi phuc tham: dai dién hop phéap cua bi hai khong phai chiu.

Vi cac lé trén,

QUYET PINH:

Can ctr khoan 2 Diéu 298, khoan 3 Diéu 342 Bo luat tb tung hinh su;
diém a khoan 1 Diéu 355, Piéu 356 Bo luat T6 tung hinh su 2015; Ap dung
Nghi quyét sd 326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy ban thuong vu
Quéc hoi quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi
va 1€ phi Toa an.

- Pinh chi xét xtr phuc tham ddi v6i mot phan Quyét dinh khang nghi s6
02/QD-VKSTKG-P2 ngay 17/3/2023 cua Vién truéng Vién kiém sat nhan dan
tinh Kién Giang vé phan d6i toi danh d6i voi bi cao Triéu Hai D.

- Khong chap nhan khang céo ciia dai dién hop phap cho bi hai ba Lir Thi
B (c6 ba Mai Phuong T 1a dai dién theo uy quyén) vé ting hinh phat d6i véi bi
c&o Triéu Hai D va ting murc boi thuong thiét hai.

- Khong chép nhan Quyét dinh khang nghi s6 02/QD-VKSTKG- P2ngay
17/3/2023 ciia Vién truong Vién kiém sat nhan dan tinh Kién Giang vé ting
hinh phat dbi voi bi cao Triéu Hai D.

Giir nguyén Ban 4n hinh sy so tham s6 10/2023/HS-ST ctia Toa 4n nhan
dan tinh Kién Giang vé phan hinh phat va phan boi thuong trach nhiém dan su
ddi véi bi cdo Tri¢u Hai D.

Tuyén xir:

1/. Ap dung diém a khoan 4 Diéu 134; diém b, e, s khoan 1, khoan 2 Diéu
51; Piéu 38 BO luat hinh sy nim 2015, stra doi bd sung nam 2017: Tuyén bd bi
c4o Triéu Hai D pham toi “Cd ¥ gay thuong tich”.

Xtr phat bi cao Triéu Hai D 08 (tdm) nam ti. Thoi diém chap hanh hinh
phat ti duoc tinh ké tir ngay bi tam giam (ngay 18/11/2021).

Tiép tuc tam giam bi céo 45 ngay, ké ngay tuyén an phiic tham, dé dam
bao viéc thi hanh an.

2/. Vé trach nhiém dan sy, ap dung khoan 1 Piéu 48 B luat hinh su;
Diéu 30 Bo luat td tung hinh su; khoan 1 Piéu 584, khoan 1 Piéu 585 va Diéu
591 B0 luat dan su, chép nhan mot phﬁn yéu cau cua dai dién hop phap cua bi
hai:
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Tri%E1%BB%87u%20H%E1%BA%A3i%20D%C6%B0%C6%A1ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%2010/7/1979%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%2060A%20Nguy%E1%BB%85n%20Gia%20Thi%E1%BB%81u,%20khu%20ph%E1%BB%91%207,%20ph%C6%B0%E1%BB%9Dng%20R%E1%BA%A1ch%20S%E1%BB%8Fi,%20th%C3%A0nh%20ph%E1%BB%91%20R%E1%BA%A1ch%20Gi%C3%A1,%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Tri%E1%BB%87u%20H%E1%BA%A3i%20D%C6%B0%C6%A1ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%2010/7/1979%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%2060A%20Nguy%E1%BB%85n%20Gia%20Thi%E1%BB%81u,%20khu%20ph%E1%BB%91%207,%20ph%C6%B0%E1%BB%9Dng%20R%E1%BA%A1ch%20S%E1%BB%8Fi,%20th%C3%A0nh%20ph%E1%BB%91%20R%E1%BA%A1ch%20Gi%C3%A1,%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang

- Budc bi cao Triéu Hai D phai bdi thudng chi phi mai tang bi hai Nguyén
Ngoc N1 50.000.0004 va boi thuong ton that tinh than cho ba Lit Thi Ba m rudt
bi hai Nhan 60.000.000d. Téng cong la 110.000.000d (M4t trdim muoi triéu
ddng). Ba Mai Phuong T dai dién theo iy quyén cua ba Lt Thi B d nhan du
110.000.000d (Mot traim muoi triéu dong) tir gia dinh bi cdo D, nhu vy bi cdo
D di thyc hién xong viéc bdi thuong chi phi mai tang va ton that thi than cho
gia dinh bi hai.

- Budc bi cdo Triéu Hai D phai cép dudng ddi vé6i ba Lix Thi Ba me rudt
bi hai Nhan mdi thang 1.000.000d (Mot triéu ddng). Thoi gian cip dudng tinh
tor ngay 13 thang 11 nam 2021.

Ké tur ‘ngay c6 don yeu cau cua ba Lir Thi B hodc nguoi dai dién hop phap
ctia ba B, néu bi cao D khong thuc hién hodc thuc hién khong day du sé tién cap
dudng d6i v4i ba B thi hang thang bi cao D con phai chiu trach nhiém tra tién
1ai cho ho theo muc lai suat quy dinh tai Diéu 357, Diéu 468 Bo luat dan sy
tuong (mg vé6i s6 tién va thoi gian chim thi hanh 4n.

3/. Cac quyét dinh khac cta ban an so thim co hiéu luc phap luat ké tir
ngay hét thoi han khang cao, khang nghi.

4/. V& an phi phuc thim: Ba Lit Thi Ba khong phai chiu.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhgn: TM.HOQI PONG XET XU PHUC THAM
- TANDTC; A AN 5 i s

- VKSNDCC tai TP. HCM: THAM PHAN-CHU TOA PHIEN TOA
- TAND tinh Kién Giang (2);

- VKSND tinh Kién Giang;

- S6 Tu phap tinh Kién Giang;

- Cuc THADS tinh Kién Giang;

- Cong an tinh Kién Giang;

- TTG Cong an tinh Kién Giang (T/d cho B/c)

(2);

- BH;

- Luu HS (2), VP(5), 19B LTTT.

Nguyén Pic Minh
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Tri%E1%BB%87u%20H%E1%BA%A3i%20D%C6%B0%C6%A1ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%2010/7/1979%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%2060A%20Nguy%E1%BB%85n%20Gia%20Thi%E1%BB%81u,%20khu%20ph%E1%BB%91%207,%20ph%C6%B0%E1%BB%9Dng%20R%E1%BA%A1ch%20S%E1%BB%8Fi,%20th%C3%A0nh%20ph%E1%BB%91%20R%E1%BA%A1ch%20Gi%C3%A1,%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20Ng%E1%BB%8Dc%20Nh%E1%BA%ABn%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201981%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2046,%20%C4%91%C6%B0%E1%BB%9Dng%20Nguy%E1%BB%85n%20Gia%20Thi%E1%BB%81u,%20khu%20ph%E1%BB%91%207,%20ph%C6%B0%E1%BB%9Dng%20R%E1%BA%A1ch%20S%E1%BB%8Fi,%20th%C3%A0nh%20ph%E1%BB%91%20R%E1%BA%A1ch%20Gi%C3%A1,%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20Ng%E1%BB%8Dc%20Nh%E1%BA%ABn%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201981%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2046,%20%C4%91%C6%B0%E1%BB%9Dng%20Nguy%E1%BB%85n%20Gia%20Thi%E1%BB%81u,%20khu%20ph%E1%BB%91%207,%20ph%C6%B0%E1%BB%9Dng%20R%E1%BA%A1ch%20S%E1%BB%8Fi,%20th%C3%A0nh%20ph%E1%BB%91%20R%E1%BA%A1ch%20Gi%C3%A1,%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%E1%BB%AF%20Th%E1%BB%8B%20Ba%20m%E1%BA%B9
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Mai%20Ph%C6%B0%C6%A1ng%20Th%E1%BA%A3o%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201984%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2046,%20%C4%91%C6%B0%E1%BB%9Dng%20Nguy%E1%BB%85n%20Gia%20Thi%E1%BB%81u,%20khu%20ph%E1%BB%91%207,%20ph%C6%B0%E1%BB%9Dng%20R%E1%BA%A1ch%20S%E1%BB%8Fi,%20th%C3%A0nh%20ph%E1%BB%91%20R%E1%BA%A1ch%20Gi%C3%A1,%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20%C4%90%E1%BA%A1i%20di%E1%BB%87n%20h%E1%BB%A3p%20ph%C3%A1p%20c%E1%BB%A7a%20b%E1%BB%8B%20h%E1%BA%A1i:%3C/b%3E%20L%E1%BB%AF%20Th%E1%BB%8B%20Ba%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201935%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2046,%20%C4%91%C6%B0%E1%BB%9Dng%20Nguy%E1%BB%85n%20Gia%20Thi%E1%BB%81u,%20khu%20ph%E1%BB%91%207,%20ph%C6%B0%E1%BB%9Dng%20R%E1%BA%A1ch%20S%E1%BB%8Fi,%20th%C3%A0nh%20ph%E1%BB%91%20R%E1%BA%A1ch%20Gi%C3%A1,%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20D%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20D%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Tri%E1%BB%87u%20H%E1%BA%A3i%20D%C6%B0%C6%A1ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%2010/7/1979%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%2060A%20Nguy%E1%BB%85n%20Gia%20Thi%E1%BB%81u,%20khu%20ph%E1%BB%91%207,%20ph%C6%B0%E1%BB%9Dng%20R%E1%BA%A1ch%20S%E1%BB%8Fi,%20th%C3%A0nh%20ph%E1%BB%91%20R%E1%BA%A1ch%20Gi%C3%A1,%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%E1%BB%AF%20Th%E1%BB%8B%20Ba%20m%E1%BA%B9
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20%C4%90%E1%BA%A1i%20di%E1%BB%87n%20h%E1%BB%A3p%20ph%C3%A1p%20c%E1%BB%A7a%20b%E1%BB%8B%20h%E1%BA%A1i:%3C/b%3E%20L%E1%BB%AF%20Th%E1%BB%8B%20Ba%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201935%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%2046,%20%C4%91%C6%B0%E1%BB%9Dng%20Nguy%E1%BB%85n%20Gia%20Thi%E1%BB%81u,%20khu%20ph%E1%BB%91%207,%20ph%C6%B0%E1%BB%9Dng%20R%E1%BA%A1ch%20S%E1%BB%8Fi,%20th%C3%A0nh%20ph%E1%BB%91%20R%E1%BA%A1ch%20Gi%C3%A1,%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ba
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20D%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ba
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20D%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%E1%BB%AF%20Th%E1%BB%8B%20Ba%20kh%C3%B4ng

