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V/v: Tuyén bd mot nguoi
mat ning lyc hanh vi dan sy

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN 12 - THANH PHO HO CHI MINH
Véi thanh phén gidi quyét viée din su:

Chu toa phién hop: Ba B Thi Thanh Kiéu — Tham phan.

Thu ky phién hop: Ba Nguyén Thi Tuyét Ng — Thu ky Toa an, Toa an
nhan dan Quan 12, Thanh pho H6 Chi Minh.

Pai dién Vién kiém sat nhan dan Quéan 12, Thanh phd H6 Chi Minh
tham gia phién hop: Ba Tran Thi Lan — Kiém sat vién.

Trong ngay 30 thang 8 nam 2019 tai tru s& Toa an nhan dan Quan 12
m¢ phién hop so tham coéng khai giai quyét viéc dan sy thu ly sb:
116/2019/TLST-DS ngay 23 thang 01 nim 2019 vé: Yéu cau tuyén bé mot
ngudi mat ning lyc hanh vi dan sy theo Quyét dinh m¢ phién hop sb:
10/2019/QDMPH-DS ngay 20 thang 8 nam 2019.

1. Nguoi yéu cau gidi quyét viéc dan sy: Ba Vii T6 B***, sinh nim:
1969 (c6 mat)

Dia chi: **** Chung cu My Phudc, Bui Hitu Nghia, phuong 2, quin
B*** Thanh, Thanh phd H6 Chi Minh.

2. Nguwoi bi yéu cau: Ba Vit T6 Ng, sinh nim: 1980 (ving mit);

Pia chi: *** t6 31, khu phd 2, phuong Trung My Tay, Quan 12, Thanh
phd Hb Chi Minh.

3. Nguoi c¢é quyén lgi, nghia vu lién quan:

3.1 Ong Vii Van V, sinh nim: 1935 (vang mat)

Dia chi: ***, khu phé 2, phudng Trung My Tay, Quan 12, Thanh phd
Ho6 Chi Minh.

3.2 Ba Vii TO N, sinh nam 1973 (ving mit)

Pia chi: ***, duong Nguyén Canh Chan, phuong Cau Kho, Quén 1,
Thanh phd H6 Chi Minh.

3.3 Ba Vii Bich Th, sinh nim 1977 (vang mit);

Dia chi: ***, duong Nguyén Trii, phuong Nguyén Cu Trinh, Quan 1,
Thanh phé H6 Chi Minh.



4. Nguoi gidm dinh: Hoi dong gidm dinh y khoa Thanh phd Ho Chi
Minh — S& Y Té Thanh pho H6 Chi Minh (vang mat)

5. Nhitng van dé cu thé yéu cau Toa &n giai quyét:

Tur nho thi ba Vi T6 Ng di mac chimg bénh dong kinh nén mét nhan
thirc, da diéu tri tir §6 dén nay nhung van chua khdi bénh.

Ba Vil T6 B*** yéu cau tuyén bé mat nang luc hanh vi dan su d6i véi
ba Vi To6 Ng nham bo sung thu tuc khai nhan di san.

Pong thoi, yéu cau chi dinh ba Vii T B***, sinh nam 1969, dia chi 08-
06 Block 456 Chung cu My Phudc, Bui Hiru Nghia, phuong 2, quan B***
Thanh, Thanh pho H6 Chi Minh 1a nguoi giam h doi vaoi ba Vi To Ng.

Ngoai ra, yéu cau chon ba Vi Bich Thuy, sinh ndm 1977, dia chi: B20,
duong Nguyén Trai, phuong Nguyén Cu Trinh, Quan 1, Thanh pho H6 Chi
Minh 1a nguoi giam sat viéc giam ho.

NHAN DINH:

Sau khi nghién ctru céc tai li€u, ching cur c6 trong ho so viée dan su
dugc tham tra tai phién hop va can cur vao két qua tranh luan tai phién hop,
Toa 4n nhan dan Quéan 12, Thanh pho HO Chi Minh nhan dinh:

1. V& quan hé phap luat va thim quyén giai quyét cua Toa an:

Quan hé phap luat cta viéc dan su la: Tuyén bd mot nguoi mét nang luc
hanh vi dan su. Nguoi bi yéu cau co dia chi cu tr tai Quan 12, Thanh phd Ho
Chi Minh. Do vay, theo quy dinh tai khoan 1 Diéu 27, khoan 1 Piéu 35, diém
a khoan 2 Diéu 39 Bo luat td tung dan su thi vu viéc thudc tham quyén giai
quyét cia Toa an nhan dan Quén 12, Thanh phé H6 Chi Minh.

2. Xét viée ba Vit T6 B*** yéu cau Toa an nhan dan Quén 12 tuyén bd
mat nang Iyc hanh vi dan sy do6i vdi ba Vit To Ng.

Theo Két luan giam dinh phap y tdm than s6: 2504/2019/KLGDTC
ngay 27/5/2019 ctia Trung Tam Phap y Tam Than khu vuc Thanh phé H6 Chi
Minh — S& Y Té Thanh phé H6 Chi Minh doi véi ba Vil TS Ng két luan: “Vé
y hoc: Puong su bi bénh cham phat trién tinh than mac do nang/ Pong kinh
(F72/G40-1CD10); Vé kha ning nhan thirc va diéu khién hanh vi: Puong su
mat kha nang nhan thirc va diéu khién hanh vi”.

Tir cac két luan néu trén dbi chiéu quy dinh tai Diéu 22 B luat dan su
nam 2015: “Khi mdt ngwoi do bi bénh tim thin hodc mdc bénh khac ma
khong thé nhdn thire, lam chi dwoc hanh Vi thi theo yéu cau cia nguoi co
quyén, loi ich liéen quan hodc cua co quan, 16 chire hitu quan, Toa dn ra quyez‘
dinh tuyén bé nguoi ndy la nguoi mat nang lyc hanh vi dan sw trén co sé két
Iudn gidm dinh phdp y tam than”, c6 di co sé tuyén bd mat nang lyc hanh vi
dan sy ddi v6i ba Vit T6 Ng.



3. Xét viéc ba Vii T6 B*** va cac duong su khac cung yéu cau Toa an
nhan dan Quéan 12 chi dinh ba Vi T6 B***, sinh nam 1969 1a ngudi giam ho
doi vai ba Vi To Ng;

3.1 Vo chdng 6ng Vil Van Van va ba Pham Thi Tan (ba Tan chét nim
2017) c0 04 nguoi con chung:

+ Ba Vii T6 B*** — Sinh ndm 1969

+Ba Vil T6 N - Sinh ndm 1973

+ Ba Vi Bich Th — Sinh nam 1977

+ Ba Vit T6 Ng — Sinh nam 1980

3.2 Theo Khoan 2, Piéu 53 Bo luat dan sy nam 2015 quy dinh ngudi
gidm hd duong nhién cia ngudi mat nang lyc hanh vi dan su: “Truong hop
cha va me déu mdt nang lwc hanh vi ddn sy hoac mot nguoi mat nang luc
hanh vi ddn su, con nguoi kia khong co du diéu kién lam nguwoi giam ho thi
nguoi con ca la nguoi giam ho”.

3.3 Con theo Piéu 49 B6 luat dan sy nam 2015 quy dinh cac diéu kién
ca nhan lam nguoi giam ho “Cé nang luc hanh vi dan su; Co tw cdach dao dirc
tot va cdc diéu kién can thiét dé thuc hién quyén, nghia vu cua nguoi giam ho,
Khong phai la nguoi dang bi truy citu trach nhiém hinh sy hodc nguoi bi két
an nhung chia dwoc xéa dn tich vé mot trong cdc t9i ¢é ¥ xam pham tinh
mang, svrc khoe, danh dw, nhdn pham, tdi san cia nguoi khdc”.

‘Nhu vay, ddi chiéu cac phan tich tai tiéu muyc 3.1, 3.2 va 3.3 vao Khoan
3, bicu 46 B0 luat dan sy nam 2015 quy dinh v€ nguoi gidm ho thi 6ng Vil
Van Van la “nguwoi gidm ho dwong nhién ma khong dang ky viéc giam ho thi
van phai thue hién nghia vu cua nguoi giam ho™.

3.4 Tuy nhién, dng Van c¢6 vin ban tir chdi thuc hién nghia vu cia
nguoi giam ho dwong nhién do dé cao tudi; Ba Vi T6 B*** 1a con ca tu
nguyén nhan thuc hién nghia vu ctia nguoi giam hg; Ong Van cung cac nguoi
con con lai la ba Th, ba N déu d¢ nghi Toa chi dinh ba Vit To B*** lam nguoi
giam ho ba Vi To Ng.

Tai Khoan 2, Piéu 3 B luat dan sy nim 2015 quy dinh ” C& nhan,
phdp nhén xdc ldp, thuc hién, cham dirt quyén, nghia vu déan sw ciia minh trén
co SO tu do, tw nguyén cam két, théa thudn. Moi cam két, théa thudn khong vi
pham diéu cam cua ludt, khong tradi dao dirc xa hoi co hiéu lyc thuc hién doi
Véi cdc bén va phdi dwege chii thé khdc tén trong.”. Do vy, viéc cac duong su
cung yéu cau chi dinh ngudi giam ho 1a khong trai quy dinh phép luat da duoc
néu tai Khoan 1, Piéu 54 B luat dan sy nam 2015 vé ctr, chi dinh nguoi giam
ho “Truong hop nguoi chwa thanh nién, ngwoi mat ning Iyc hanh vi dan sw
khdng co nguroi gidm hg dwong nhién theo quy dinh tai Piéu 52 va Diéu 53
ciia BY Iudt nay thi Uy ban nhan dan cdp x& noi cie trl ciia nguoi dwoc giam
hé c6 trach nhiém cur nguoi giam ho.



Truong hop c0 tranh chdp giita nhitng nguoi gidm hé quy dinh tai Piéu 52 va
Piéu 53 ciia Bé ludt ndy vé nguoi gidm ho hodc tranh chdp vé viéc cir nguoi
giam A¢ thi Toa an chi dinh ngwoi giam ho. ”.

Tai thoi diém yéu cau tuyén bé mot ngudi mat ning lyc hanh vi dan sy
thi ba B*** c6 du cac diéu kién c& nhan lam nguoi giam ho theo quy dinh tai
Diéu 49 B6 luat dan sy ndm 2015: “Co nang luc hanh vi dan su; C6 tu cach
dao durc t6t va cac diéu kién can thiét dé thuc hién quyén, nghia vu ciia ngudi
giam hQ; Khong phai 1a nguodi dang bi truy cuu trach nhiém hinh sy hodc
ngudi bi két 4n nhung chua dugc x6a an tich vé mot trong cac toi cd y xam
pham tinh mang, strc khoe, danh du, nhan phém, tai sdn ciia nguoi khac”.

Do dé, tir cac phan tich tai tiéu muc 3.4 thi Toa &n chip nhan yéu ciu
chi dinh ba Vii T§ B*** 13 ngudi giam ho ba dbi voi Vi TH Ng.

Nhu vay, bad B*** con co cic quyén va nghia vy cia nguoi giam ho
theo quy dinh tai cac Diéu 58, Piéu 59, Biéu 60 B¢ luat dan sy nam 2015.

4. Xét viéc ba Vit TS B*** va cac duong sy khac cing yéu cau Toa an
nhan dan Quan 12 chon ba Vii Bich Thuy, sinh nam 1977, 1a nguoi giam sat
viéc gidm ho.

Ong Van clng cac ngudi con 1a ba B***, ba Nga déu dé nghi chon ba
Vii Bich Th 1a nguoi giam sat viéc giam ho. Pong thoi, ba Th ciing dong
lam nguoi giam sat viéc giam ho. Tai thoi diém yéu cau tuyén bd mot ngudi
mat ning lyc hanh vi dan su thi ba Th c¢6 di cac diéu kién ca nhan 1am nguoi
gidm sat viéc giam ho theo quy dinh tai Khoan 3, Diéu 51 B6 luat dan sy nim
2015: “Nguwoi gidm sdt viéc giam hé phdi la nguoi c6 nang luc hanh vi dan su
day dii néu la cd nhan”

Nhu vay, viéc cac duong su théng nhét chon nguol giam sat vi¢c giam
ho 14 pht hop v6i Khoan 1, Diéu 51 Bo lut dan sy ndm 2015 quy dinh vé
giam sat viéc giam hd “Ngwoi than thich cua nguoi dwoc giam hé thoa thudn
cir nguwoi giam sat viéc giam hg trong sé nhitng ngueoi than thich hodc chon cé
nhan, phap nhan khac lam nguwoi giam sat viéc giam hg.

Viéc cit, chon nguoi giam sat viéc giam hé phdi dwoc sw dong ¥ ciia nguwoi
do..... Truong hop c6 tranh chdp vé viéc cik, chon nguoi gidm sdt viéc gidm
hé thi Toa dan quyét dinh.”

Theo Khoan 1, Pidu 59 B6 luat dan sy nam 2015 quy dinh vé Quan ly
tai san ctia nguoi duoc gidm ho “ Ngwoi giam hé ciia nguoi chwa thanh nién,
ngueoi mat nang e hanh vi dan sy ¢6 trach nhiém quan 1y tai sdan ciia nguoi
dwoc gidm hé nhw tai san cua chinh minh; dwoc thuc hién giao dich dan su
lien quan dén tai san ciia nguoi dwoc gidm hé Vi loi ich ciia nguwoi dirge gidm
ho.



Viéc ban, trao doi, cho thué, cho muwon, cho vay, cam cé, thé chdp, dat

coc VA giao dich dan sw khac déi véi tai san 6 gia tri I6n cia nguoi dwoc
gi&m hé phdi dwge sw dong Y ciia nguwoi gidm sat viéc giam hé.
Nguoi gidm ho khdng duwoc dem tai san cia nguoi dwoc giam hé tang cho
nguoi khdc. Cac giao dich dan su giita nguoi giam hé voi nguoi duoc giam
hé c6 lién quan dén tai san ciia nguoi dwoc gidm hé déu vo hiéu, triv triong
hop giao dich dwoc thue hién Vi loi ich ciia nguoi dwoc gidm ho Va co s dong
Y ctia nguoi gidm sat viéc giam hé. ”. Con theo Khoan 4, Diéu 51 Bo luat dan
sw ndm 2015 quy dinh quyén va nghia vu ctia ngudi gidm sat viéc giam ho “a)
Theo ddi, kiém tra nguoi gidm hé trong viée thuce hién gidm ho; b) Xem xét, c6
Y kién kip thoi bang vin ban vé viéc Xac ldp, thue hién giao dich dan si quy
dinh tai Diéu 59 ciia B6 ludt nay; ¢) Yéu cdu co quan nha nude €6 tham quyén
vé gidm hé xem xét thay doi hodc chdm dirt viéc gidm hé, giam sat viéc giam
ho”.

Nhu vy, Toa an nhan dan Quén 12 chip nhan viéc chon ba Vi Bich Th
1a nguoi giam sat viéc giam ho d6i voi ba Vii T6 B*** theo quy dinh phap
luat.

QUYET PINH

Can ct cac Diéu 27, Piéu 35, Diéu 39, Diéu 376, Piéu 378 Bo luat td
tung dan su;

Can cr cac Diéu 22, Piéu 49, Piéu 1, Piéu 53, Diéu 54, Piéu 58, Piéu
59, Piéu 60, Piéu 61, Piéu 63 Bo luat dan sy nam 2015;

Can cir Luat phi va 18 phi s6 97/2015/QH13 ngay 25/11/2015;

1. Chap nhan yéu cau ctia ba Vit T6 B***,

Tuyén bd mat nang lyc hanh vi dan sy d6i véi ba Vii T6 Ng, sinh nam:
1980; bia chi: *** t6 31, khu pho 2, phuong Trung My Tay, Quén 12, Thanh
pho HO6 Chi Minh.

Chi dinh ba Vii T6 B***, sinh nam 1969, dia chi cu tra: ****Chung cu
My Phude, Bui Hitu Nghia, phuong 2, quan B*** Thanh, Thanh pho H6 Chi
Minh 1a nguoi giam ho ba Vi To Ng.

Ba Vii T B*** thyc hién cic quyén va nghia vu ctia ngudi giam ho
theo luat dinh.

Chon ba Vi Bich Th, sinh nam 1977, dia chi: ***, duong Nguyén Trai,
phuong Nguyén Cu Trinh, Quén 1, Thanh pho H6 Chi Minh la nguoi giam sat
viéc giam ho néu trén.

Ba Vil Bich Th thyuc hién cic quyén va nghia vu clia ngudi giam sat
theo luat dinh.



2. Lé phi giai quyét viéc dan su phai nop: Ba Vi T6 B*** phai chiu 1¢
phi 300.000 (ba tram nghin) dong va da ndp xong theo bién lai thu so 0046895
ngay 23/01/2019 cua Chi cuc Thi hanh an dan sy Quan 12, Thanh pho HO Chi
Minh.

3. Quyén khang cao: Cac duong su c6 quyén khang céo trong thoi han
10 (muoi) ngay ké tir ngay Toa an ra quyét dinh.

Noi nhgn: THAM PHAN
- VKSND TP.HCM,;

- TAND TP.HCM;

- VKSND Quan 12;

- Chi cuc THADS Quan 12;

- Cac duong sy;

- Luu ho so.

P6 Thi Thanh Kiéu



