TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH TUYEN QUANG Pac lap - Tw do - Hanh phuc

Ban an sb: 09/2019/DS-PT
Ngé,y 22-3-2‘019
V/Vv Tranh chap hop dong hop tac

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TiNH TUYEN QUANG

- Thanh phan Hgi déng xét xi gém co:

Tham phéan - Cha toa phién tda:  Ong Ma Ngoc Trung

Cac Tham phan: Ba Luu HO Loan;

Ong Ha Vin Chuong

- Thuw ky phién toa: Ba Quan Thi Thu Trang - Thu ky Toa an nhan dan tinh
Tuyén Quang

- Dgi dién Vién kiém sat nhan dan tinh Tuyén Quang: Ba Nguyén Hiru
Tinh - Kiém sat vién tham gia phién toa.

Trong cac ngay 21 va 22 thang 3 nam 2019 tai Hoi truong xét xir tang 2 -
Try so Toa an nhan dan tinh Tuyén Quang xét xir phuc tham céng khai vy an Dan
su thu Iy s6: 08/2019/TLPT-DS, ngay 25 thang 01 nam 2019 vé viéc “Tranh chdp hop
dong hop tic”

Do ban &n dan su so tham sé: 53/2018/DS-ST, ngay 13 thang 11 nam 2018
ctua Toa an nhan dan huyén H bi khang céo.

Theo Quyét dinh dua vu &n ra xét xir phiic tham sé: 12/2019/Qb-PT, ngay
06 thang 3 nam 2019, giira cac duong su:

1. Nguyén don: Ong Ma Hoa T, sinh nim 1958;

Dia chi: Thon M, xa P, huyén H, tinh Tuyén Quang, (c6 mat).

2. Bidon: Ong B4 Pai C, sinh nam 1964;

Pia chi: T6 dan phd T, thi trdn T, huyén H, tinh Tuyén Quang, (c6 mat).

3. Nguoi khang cao bi don 6ng Db Pai C

NOQI DUNG VU AN

Trong don khéi kién, ban tw khai va cdc tai liéu cé trong hé so vu dn thé
hién nguyén don 6ng Ma Hoa T trinh bay:

Khoang cubi thang 8 nam 2016 ong ra thi tran T, huyén H ¢o6 viéc, do co moi
quan hé quen biét trudc do vdi ong Do Pai C - Tra tai to dan pho T, thi tran T, nén 6ng



vao nha 6ng C dé rtra xe. Khi gip 6ng C thi 6ng C ¢6 trao doi véi ong vé viée dang 6
du 4n vira duoc cap phép khai thac cat s6i do bén quan doi dimg ra, c6 day du gidy to
thii tuc theo quy dinh phép ludt, ong khong phai lo thi tuc, bén bii va chi phi gi ma chi
can hop tic voi dng C cung nhau déng mot con tau hit cat voi tri gia
1.200.000.000ddng (Mt ty hai tram triéu dong), ty 1& dong gop 1a 50/50, loi nhuan va
chi phi 13 an chia hai bén 1a 50/50. Do tin tuong éng C, ong di giao truc tiép cho 6ng C
s tién 600.000.000d0ng (Scu tram triéu dong) dé cung 6ng C dau tu mua tau hut cat.
Ngay 16/9/2016 dng va ong C ky | két Hop dong giao kéo voi nhau (Hop dong khong co
s0) v6i noi dung chinh cua Hop dong giao keo la “Hai bén hop tac cung nhau dong gop
mua tau dé san xudt cdt s6i; cung tién hanh san xudt khi tau dwoc van chuyén dén noi
san xudt; thiee hién quy wéc cung dong gop va hucng theo loi nhudn ciing nhitng chi
phi theo dinh mitc 50/50”. Viéc di mua tau hut cat & dau, dic diém nhu thé nao, gia ca
bao nhiéu 1a do 6ng C truc tiép di mua. Sau khi 6ng C ddt mua duogc tau hit cat, dén
cubi thang 10 nam 2016 tau hut cat duoc lép dat tai xa T, huyén V, tinh Ha Giang va
tién hanh khai thac cat so6i. Tuy nhién sau mot thoi gian 6ng nghi ngd va khong tin
tuong 6ng C nén ong tryuc tiép di im hiéu thi duoc biét con tau hit cat 6ng C mua trj gia
la 460.710.000d0ng (Bon trdm sdu muwoi triéu bdy tram muwoi nghin dong), O bao gia
chi tiét cua chi co so dong tau 1a 6ng Bui Van A- Tra tai xa H, huyén T, tinh Hai
Duong cung cap, chit khong phai 1a 1.200.000.000d0ng (M6t 1y hai triam triéu dong)
nhu 6ng C trao ddi véi 6ng trude d6. Khi tau hit cat vao hoat dong dng c6 giao cho con
ré 13 anh Hoang Trong B dai dién cho 6ng tham gia quan 1y hoat dong ctia tau hit cat
tai tinh Ha Giang va moi viéc lién quan dén giao dich ban cat séi 1a do 6ng C truc tiép
ding ra ban va thu tién. Khi tau hat cat vao hoat dong c6 thu duoc lgi nhuan, nhung
6ng C chua chi tra cho ong theo cam két huong loi nhuan 1a 50/50. Ong T xéc dinh
thyc t& 6ng C da nhan ctia ong sd tién 1a 600.000.000d6ng (Sdu tram triéu dong) trir di
s tién thuc t& mua tau 13 460.710.000d6ng (Bdn trdam sdu muoi triéu by tram mueoi
nghin dong) nhu ong Bui Van A xac dinh, s6 tién con lai 6ng C vaAn cim clia ong 12
139.290. OOOdong (Mot tram ba muoi chin triéu hai tram chin muwoi nghin dong) Do
valy dng yéu cau 6ng C giao lai tau hit cat cho dng duoc s¢ hitu, vi toan bo so tién mua
tau hut cat do 6ng bo ra, nhung dng C khong nhat tri, nén 6ng khoi kién 6ng C ra toa va
yéu cau Toa an giai quyét cac nodi dung sau:

Huy hop dong giao kéo ngay 16/9/2016 giita 6ng va 6ng DS Dai C vé viée gop
v6n mua tau hit cat soi.

Giao toan quyén sé hitu chiéc tau hut cat, s6i ma dng C dimg ra mua dé 6ng so
hiru vi chiéc tau trén 14 dung tién cua ong dé mua.

Budc 6ng C tra lai cho 6ng s tién 139.290.000d0ng (Mot tram ba muwoi chin
triéu hai tram chin mwoi nghin dong) ma éng C con giit cta 6ng, vi 6ng C mua tau hit
cat chua hét s6 tién ma 6ng C da nhan ciia ong.

* Bi don éng D6 Pai C trinh bay:

Do quen biét v6i 6ng Nguyén Vin D- Giam déc Cong ty Tho Giang, dia chi
tai thanh phé Ha Giang, tinh Ha Giang va 6ng Chu Vin H- Chi huy truéng Ban chi
huy quan su thanh phé Ha Giang, nén 6ng C dugc 6ng D va 6ng H cho biét hai ong
dugc cap phép san xudt cat soi tai km 17 thudc xa T, huyén V, tinh Ha Giang. Ong



D va Ong H giao cho 6ng toan quyén sir dung bén bai dé san xuat véi diéu kién ong
phai dau tu toan bd phuong tién, trang thiét bi, vat tu dé khai thac cat soi, sau d6
ban cho 6ng D va 6ng H. Do vay 6ng d3 mua 01 chiéc tau hut cat va dua vao san
xudt tir thang 7 dén thang 9 nam 2016, qua qua trinh san suat thdy viéc dau tu co
hi€u qua, mat khac phia 6ng D, 6ng H can so lugng cat nhiéu, nén ong mudn dau
tu thém phuong tién khai thac cat s6i. Do c6 mbi quan hé quen biét tir trude voi
6ng Ma Hoa T, nén ngay 16/9/2016 éng va 6ng Ma Hoa T ¢6 ky Hop dong giao
kéo vé viéc gop von mua thém 01 con tau hit cat, dau tu co s& san xuét, thué nhan
cong, bén bii, mua may moc, déu md....Cac bén thoa thudn lam an kinh té dugc thi
cung an, thua thi cung chiu, tién loi nhuén chia 50/50. Ong T gop 600.000. 000dong
(Sdu tram triéu dong) dé cung tham gia khai thac, san xuat cat so1. Trong d6 ong
c6 trach nhiém mua tau, van chuyén tau, lip giap tai noi san xuat. Ong va éng T
cung nhau t6 chirc san suét, cung huong loi nhuan 50/50 sau khi da trir chi phi can
phai dau tu trudc. Pén thang 10/2016 thi con tau dugc lap dit tai tinh Ha Giang va
di vao san xuat, cong viéc dang tién hanh on dinh thi dén thang 4 nam 2017 6ng T
khiéu nai dén Cong an huyén H nén tau hut cat dimg hoat dong. Nay ong T khoi
kién 6ng ra Toa 6ng khong nhat tri cac ndi dung yéu cau khoi kién ciia 6ng T véi
ly do:

Hop ddng giao kéo ngay 16/9/2016 giita 6ng voi ong Ma Hoa T van con nguyén
gid tri, cac bén chua thanh Iy hop déng nén khong thé hity hop dong dugc.

Tau hat cat ong va ong T mua chung theo thoa thuan day 1a tai san chung
(gop tién mua chung), tit ca hoa don ching tir mua con tau hat cat déu do 6ng
dung tén va con tau nay khong phai 13 tai san riéng ctia 6ng T, nén khong thé giao
cho 6ng T quan ly, st dung duoc.

Vé viée Ong T yéu cau Ong c6 trach nhiém tra lai cho dng T s6 tién con lai 1a
139.290.000 dong, 6ng khong nhat tri.

Ngoai ra 6ng C xac dinh 6ng va 6ng T khong phai chi gop vén mua chung
con tau ma thoa thuan gop vén ciing san suat kinh doanh, trong d6 6ng da phai bo
chi phi cho hoat dong san xuét cat séi véi s6 tién 1a 2.156.000.000d6ng (Hai ty mot
trim nim muoi sau triéu dong), cu thé:

- Chi mua tau = 490.000.000d0ng (Bdn triam chin muwoi triéu dong);

- Chi thué xe chd tau tir Hai Duong 1én Ha Giang = 30.000.000dong (Ba
muoi triéu dong);

- Thué cau 1én, xudng, thué k¥ thuat lap giap tau = 50.000.000d6ng (Nim
muoi triéu dong);

- Chi cho ngudi méi gidi mua tau = 50.000.000d0ng (Nidm muroi triéu dong);

- Thué tho chinh van hanh: 04 nguoi x 15.000.000d6ng/ngudi/ thang; thué
tho phu: 04 ngudi x 6.000. OOOdong/ngu:Ol/thang, thué nguoi quan ly tau hat cat: 02
nguoi  x  10.000. OOOdong/ngu:m/thang, tién an cho 10 nguoi X
120.000ddng/ngudi/ngay. Tat ca x 07 thang = 896.000.000ddng (Tdm trdm chin
muoi sdu triéu dong);

- Tién dau DIEZEN uéc tinh 50.000.000dong/thang x 07 thing =
350.000.000d6ng (Ba tram nam muoi triéu dong);
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- Mua cac thiét bi nhu cu sén, diy cap, dau khudy, ac quy tam tinh khoang
40.000.000ddng/thang x 07 thang = 280.000.000ddng (Hai tram tdm muoi triéu
dong);

- Quan hé ngoai giao tam tinh khoang 15.000.000d6ng/thdng x 07 thang =
105.000.000d0ng (Mét trim linh nam triéu dong);

- Thué may cubc xuc cat 1én xe: 35.000.000ddng/thang x 07 thang =
245.000.000d6ng (Hai tram bon muweoi lam triéu dong):;

- Tién dau cho may cubc xtc cat: 40.000.000d6ng/thang x 07 thang =
280.000.000d6ng (Hai tram tam muoi triéu dong).

Tuy nhién sé luong céat ban ra chi duoc s tién 316.680.000d6ng (Ba tram
muol sau triéu sdu trdm tam muoi nghin dong). Do vay ngoai ndi dung ong C
khong chap nhéan yéu cau khéi kién cia ong T, 6ng C con dé nghi Toa an giai
quyét viéc 6ng T phai boi hoan lai cho 6ng C cac chi phi 6ng C da bo ra. Tuy nhién
6ng C chua x4c dinh cu thé yéu cau 6ng T phai boi hoan lai cho 6ng C s tién la
bao nhiéu, 6ng C xac dinh s& yéu cau bang van ban sau.

Qua trinh giai quyét, Toa an di hoa giai va dé cac duong sy ty thoa thuan
viéc giai quyét vu an nhung khong thanh.

Vu an trén da dugc Toa an nhan dan huyén H xac minh, thu thap tai liéu,
chting ctr; hoa giai khdng Hva da dua vu &n ra xét xir. Tai Ban an Dan sy so tham
s6: 53/2018/DS-ST, ngay 13/11/2018 Toa an nhan dan huyén H, Quyét dinh:

- Can ¢t vao cac Diéu 26; 147; 235; 266; 267; 271; 273 ciia B luat t6 tung dan
su; Cac Piéu 357; 385; 468; 504; 505; 512 cta B0 ludt dan su nam 2015; Nghi quyét s6
326/2016/UBTVQH14, ngay 30/12/2016 ctia Uy ban thudng vu Qubc hoi.

* Tuyén xi:

1. Chép nhan toan bo yéu cau khoi kién cua ong MaHoa T.

1.1. Hay Hop dong giao kéo 1ap ngay 16/9/2016 6ng Ma Hoa T va 6ng B Pai
C.

1.2. Giao cho 6ng Ma Hoa T dugc st hitu 01 (mdt) tau hut cat c6 dac diém chiéu
dai 10,1m, rong 3,6m gom hai boong sit dat song song hai bén, m01 boong ¢6 chiéu dai
10,1m, rong 1,3m, cao 0,6m. Phan gitta khoang trong c6 may nd (may hut) khong c6 ky
hiéu riéng ndi lién ct sén hit va cac thiét bi khac dé phuc vu viéc khai thac cat, phia trén
dau tau ¢6 01 truc can suc cat béng sat han hp vuong kich thude mot dau 50cm x 50cm,
mot dau 30cm x 30cm, mot dau truc nbi lién may nd va 01 cot sit hinh chit A, tu c6 mai
tre bang ton.

1.3. Budc 6ng D6 Pai C phai c6 nghia vu tra lai cho 6ng Ma Hoa T téng s tién la
139.290.000d0ng (Mét trdm ba muoi chin triéu hai trdam chin mieoi nghin dong).

Khoan tién phai tra ké tir khi ban an c6 hiéu lyc phap luat va ong Ma Hoa T
c6 don yéu cau thi hanh an, néu 6ng D3 Pai C cham tra tién thi phai chiu thém
khoan tién 13i ddi véi sb tién cham tra twong tmg voi thoi gian cham tra. Lai suat
cham tra thuc hién theo quy dinh tai Piéu 357 B luat dan sy.

2. Danh quyén khoi kién cho 6ng D Pai C, khi 6ng C c6 dii cin ctr dé chimg
minh cho yéu cau ctia minh d6i véi cac khoan chi phi va yéu cau boi hoan.
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Ngoai ra ban an con tuyén vé an phi va quyén khang co cia cac duong su.

Ngay 28/11/2018 Toa an da nhan dugc don khang céo cia bi don 6ng Do Dai
C voi ndi dung: Khong nhét tri vai ban an dan sy so tham sé 53/2018/DS-ST, ngay
13/11/2018 cua Toa an nhan dan huyén H, dé& nghi Toa &n cip phic tham giai
quyét: Dé nghi toa an cip phic tham tinh téng sé tién dau tu cho dén khi san xuat
duoc trir di 600.000.000d, con lai thiét hai phai dng T phai tra cho dng C. Binh gia
con tau va tra lai cho 6ng C. Y&u cau 6ng T phai chiu trach nhiém boi thuong thiét
hai do don phuwong chdm dut hop ddng, tra lai cho ong s tién 778.000.000 dong
(Bdy trdam bdy muoi tam triéu dong).

Tai phién toa phic thim, ngudi khang cao dng Pd Pai C trinh bay: Ong gitr
nguyén ndi dung khang c4o nhu don khang cao dd néu, dong thoi bd sung ndi dung
khang céo, d& nghi Hoi ddng xét xt hity ban an so tham vi khdng giai quyét hau qua
cua viéc cham dut hop dong, Toa &n cip so tham khong hudng dan éng phai nop
nhiing tai liéu ndo, sau d6 tach phan giai quyét hau qua 1a khong dung quy dinh.

Tai phién toa phic tham nguyén don 6ng Ma Hoa T trinh bay: ~ Ong  khéng
nhat tri voi noi dung khang céo caa ong C, qua trinh thyc hién hop dong déu néu la
gop vén 50/50, chia loi tac theo ty 1¢ vén gop, hang ngay quyét toan sb luong Véi
nhau. Khi mua tau vé theo hop dong 6ng C phai giao tau cho 6ng T quan ly khai
thac dé hang ngay cung cap cat cho 6ng C, nhung trén thuc té 6ng C khong thuc
hién dung hop ddng, gian di trong viéc mua tau, qua trinh hoat dong khong thuc
hién viéc giao tau cho 6ng T quan ly khai thac, khong chét sé luong cét hang ngay,
khong thuc hién viec quyét toan theo hop dong, khong chia loi tic theo hop dong.
Qua trinh giai quyét da nhiéu lan Cong an, Toa dé nghi cung cap chang cir dé thoa
thuan véi nhau nhung 6ng Cdéu khdng thyc hién.

* Kiém sat vién Vién Kiém sat nhan dan tinh Tuyén Quang tham gia phién
tda phat biéu ¥ kién:

- V& t6 tung: Tham phén, Hoi ddng xét xir (HDXX) di thuc hién ding cac
quy dinh cia Bo luat té tung dan sy. Cac duong su da thuc hién ding cac quyén va
nghia vu theo quy dinh cta Bé luat t6 tung dan sy. Pon khang céo cua bi don 6ng
Do Pai C 14 hop ¢, trong han luat dinh.

- V& noi dung: D& nghi Hoi ddng xét xir 4p dung khoan 1 Piéu 308 Bo luat

to tung dan su gitt nguyén ban an so tham cua Toa an nhan dan huyén H.
NHAN PINH CUA TOA AN:

Sau khi nghién ctiu céc tai liéu cé trong hd so vu an duoc tham tra tai phién
tda va can cr vao két qua tranh luan tai phién tda, Hoi dong xét Xt nhan dinh:

[1] Vé noi dung vu &n:

Ngay 16/9/2016 6ng Ma Hoa T va 6ng Db Dai C ky két Hop dong giao kéo véi
ndi dung: Piéu 1 caa Hop ddng giao quy dinh “Hai bén hop tdc ciing nhau déng gop
mua tau dé san xudt cat séi; cung tién hanh san xudt khi tau dwoc van chuyén dén noi



san xudt; thuc hién quy wéc cing déng gop va huong theo loi nhugn ciing nhing chi
phi theo dinh mztc 50/50”. Trudce khi ky két Hop dong giao kéo ngay 13/9/2016 éng T
da giao cho 6ng C tong sd tién 1a 600.000.000d0ng (Sdu tram triéu dong), ong C thira
nhan 14 da nhan cta dng T s6 tién 600.000.000dong (Sdu tram triéu dong). Sau khi
nhan tién ctia dng T dua, 6ng C truc tiép dat va mua tau, van chuyén va lap dit tai tinh
Ha Giang, sau d6 dua vao van hanh va san xuat tir cubi thang 10/2016 dén dau 2017 thi
phét sinh tranh chap, nhitng ndi dung ndy 6ng Ma Hoa T va 6ng D Dai C déu thira
nhan va cling xuat trinh ban sao hop dong giao kéo, do d6 van dé nay khdng phai chiing
minh. V& nguyén nhan 1a do 6ng T cho rang 6ng B3 Pai C khdng trung thuc trong lam
an, vi pham quyén loi caa 6ng T, true khi ky két Hop dong giao kéo vé viéc gop von
mua tau hit cat 6ng C cho biét tau hit cat c6 tri gia 1a 1.200.000.000d6ng (Mt ty hai
tram triéu dong) nén dng mai gop 50% 1a 600.000.000d0Ng (Sdu trim triéu dong). Tuy
nhién sau khi tdu dua vao khai thac 6ng méi biét con tau tri gia thuc la
460.710.000d0ng (Bon tram sdu muoi triéu bay triam muoi nghin dong), cd béo gié chi
tiét ciia chu co s& dong tau 1a 6ng Bui Van A- TrU tai x4 H, huyén T, tinh Hai Duong
cung cap, chir khong phai 1.200.000.000d6ng (Mét ty hai tram triéu dong) nhu 6ng C
trao d6i v6i 6ng T trudc d6 vi vay 6ng Ma Hoa T lam don khoi kién dé nghi hay hop
dong giao keo gitra 6ng va 6ng Do Pai C. Ong Bd Pai C khong nhat tri hay hop dong
va khing dinh hop déng nay van con nguyén gia tri.

[2] Xét yéu cau khang céo ctia 6ng D6 Pai C HDXX thay rang:

1. V& gia mua tau, chi phi van chuyeén, lap giap con tau:

Sau khi phét sinh tranh chap 6ng Ma Hoa T lam don t6 céo 6ng D6 Pai C gui
Cong an huyén H. Qua trinh xu Iy tin bdo Cong an huyén H da tién hanh lay loi khai
caa 6ng Bui Van Ava nhiing nguoi lién quan, viéc 1am nay 1a dung tham quyén, nhiing
161 khai nay duoc thu thap hop phap. Theo d6 Ong Bui Vin A la chii co so dong tau va
truc tiép dong tau hut cat theo dat hang cua dng DS Pai C (BUt luc sb 44, 87) , éng A
xac dinh sau khi thoa thuan veé viéc dong tau hut cat 6ng C da thanh toan tién cho 6ng A
03 (ba) lan, cu thé: Lan 01 1a 160.000.000 dong (Mét tram sdu muoi triéu dong); 1an 02
la 240.000.000 dong (Hai triam bon mueoi triéu dong). Khi dng A chuyén tau hit cat
dén tinh Ha Giang lap dat 6ng C mua thém maot s6 phu ting nira véi tong so tién 1a
60.710.000d0Ng (Sdu muoi triéu bay tram muwroi nghin dong), trong d6 cd ca cudc van
chuyén 1a 16.000.000d0ng (Muoi séu triéu dong), sau khi lap dat hoan thién va ban
giao cho 6ng C tai Ha Giang thi 6ng C da tra tiép sb tién con lai, 1a chi phi mua phu
tlng phét sinh, 6ng A da nhan da so tién dong tau cling nhu tién cdng van chuyén lap
dat con tau, cac bén da thanh toan xong khong c6 vuéng mac gi. Ong A khang dinh
6ng Nguyén Vin K 13 nguoi dugc dng A thué lap giap tau tai tinh Ha Giang xac
dinh 6ng K 1a nguoi truc tiép tham gia van chuyén céc bo phan cua tau hat cét tir
Hai Duong 1én Ha Giang. Qua trinh khai bao véi Cong an huyén H 6ng Nguyén
Vin K khai, 6ng 13 ngudi dugc 6ng A thué Iap giap tau tai tinh Ha Giang xac dinh
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tién cong do 6ng Bui Vin A 1a chu déng tau chi tra tién céng lap giap cho cho dng
K chir khéng phai 6ng C chi tra va ong K ciing khong duoc nhan tién sé tién moi
gioi tir ng C(BL 83). Ngoai ra dng C khong xac dinh duoc c6 thué ai van chuyén
tau hat cat va ciing khong cung cip duoc tai liéu, chiing ct dé chirg minh cho
viéc thué van chuyén, lap giap con tau.

Tai phién toa phién toa phlc tham ciing nhu tai cac tai liéu gui kém theo don
khang c4o 6ng D5 Pai C xuit trinh ban phé t6 hoa don ban hang cta co s¢ Dai Hung
thé hién gia con tau ciing nhu cac phu kién 1a 462.710.000d, nhitng ching cir nay phu
hop véi loi khai ctia ng Ma Hoa T, 1o khai ctia Bui Van A, cling nhu nhitng tai liéu,
bao gia ma 6ng Bui Van A cung cip cho co quan diéu tra Cong an huyén H.

Nhu vay khong c6 can cir chap nhan 16i khai cia 6ng B Pai C vé céac khoan
nhu thué van chuyén 30.000.000d, thué cau va lap dit 50.000.000d, moi gidi mua
tau 50.000.000d, cling nhu gia tri mua tau la 490.000.0004. Bu can ct xac dinh téng
s tién 6ng D3 Pai C da mua, thué van chuyén lap dit con tau 460.710.000dong (Bon
tram sdu muwoi triéu bay tram muwoi nghin dong). Do vay Toa an cip so tham Xac
dinh s6 tién mua, van chuyén, lap rap con tau 1a 460.710.000d 14 c6 cin ci.

2. V& hanh vi vi pham noi dung hop dong giao kéo:

- Hop dong hop tac ¢6 noi dung chinh 14 dong gop mua tau dé san Xuat cat soi
qua trinh hoat dong 6ng DS Pai C vi pham quy dinh vé hop dong hop tac, cu thé:

- Piéu 1 cua hop dong quy dinh “Thuc hién quy wéc cing dong gép va huong
theo loi nhudn cung nhitng chi phi theo dinh muc 50/50”

- Piéu 3 cua Hop dong giao kéo ngay 16/9/2016 thé hién “Khi san sudt bén B
(trc 6ng Ma Hoa T) cung cdp day dii s6 lwong cét cho bén A (tizc 6ng P4 Pai C) theo
cong sudt cua tau la 400 - 500m*/ngay.

Bén A (tzic 6ng D6 Dai C) cb trach nhiém quyét toan bang tién mdt sé lirong cét
trong ngay, tuan hodc thang theo don gid 30.000dm>cét hat 1én bo’

- Phan 11l muc 2 quy dinh “ Ty Ié chia loi tizc: Trir tdt ca chi phi dau mé, cong
nhan, su:a chita theo quy dinh 50/50” .

Tuy nhién céc bén khong thuc hién ding ndi dung ghi trong Hop dong giao kéo,
sau khi mua tau vé dng C khong giao tau cho dng T dé 6ng T tryc tiép van hanh khai
thac tau, dng C lai 13 ngudi truc tiép dung ra khai thac van hanh con tau. Hang ngay,
hang tuan, hang thang dng C khdng quyét toan sé luong cat, khéng quyét toan va tinh
ton chia loi tac cho 6ng T nhu vay 6ng D6 Pai C da vi pham nghiém trong nghia vu
hop dong, mat khéc ca 6ng B Pai C va dng Ma Hoa T khong c6 gidy phép khai thac
cét, ngay 10/01/2017 UBND tinh Ha Giang d& yéu cau dung viéc khai thac tai km16
Thanh Thay, trén thuc té hoat dong van hanh va khai théc cta con tau da khong con
hoat dong tir d6 dén nay. Toa &n cip so tham tuy@n hay hop dong giao kéo 1ap ngay
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16/9/2016 giita 6ng Ma Hoa T va 6ng D4 Pai C 1a chwa phu hop, ma can can tuyén bd
cham dut hop ddng hop tac, Toa &n cap phic tham chinh stra lai noi dung nay cho phi
hop quy dinh cta B¢ luat dan sy.

3. Vé viéc giai quyét hau qua caa viéc cham dut hop dong hop tac:

3.1 Chi phi mua, van chuyén lap dit tau:

Tai gidy bién nhan ngay 13/9/2016 giita dng C va 6ng T thé hién 6ng T giao
cho dng C 600.000.000d v6i muc dich “Dé cung nhau hop tac 1am an (Cé phan
mua tau hut cat)”.

Mt khéc tai Diéu 2 hop ddng ngay 16/9/2016 vé tién do da quy dinh Bén A
(D4 Pai C) c6 trach nhiém mua tau, to chiic van chuyén dén dung thoi gian, dia
diém dé san xuat.

Nhu vay ¢6 can cit xac dinh muyc dich viéc gop vén 600.000.000d 1a d¢é mua
tau hat cat chir khéng phai st dung dé chi phi cho qué trinh hoat dong sau nay cua
con tau. Sé tién gép von va sb tién mua con tau c6 can cu xac dinh ong C sir dung
tién tir khoan 600.000.000d ma 6ng T gop vén, do d6 Toa 4n cap so tham da giao
con tau cho dng T duoc quyén sé hixu, quan ly, sir dung va budc 6ng C phai thanh
toan phan con lai 1a 139.290.000d cho 6ng T 1 phii hop.

3.2 Vé chi phi van hanh con tau ciing nhu doanh thu phat sinh tir con tau va
yau cau khang cdo cua 6ng DS Pai C vé viéc yéu cau ong T bdi hoan
778.000.000d: Qua trinh giai quyét vy an Toa &n cap so tham nhiéu lan yéu cau
6ng D4 Pai C cung cap cac tai liéu chiing ci vé chi phi mua tau, ciing nhu chi phi
cho hoat dong van hanh va khai thac con tau (BL101,102,137), nhung 6ng C déu
khong cung cap éng C chi néu udc luong chi phi Thué tho chinh van hanh, thué
tho phy, thué ngudi quan 1y tau hut cat, tién an cho 10 ngudi Tat ca x 07 thang =
896.000.000d0ng; Tién dau DIEZEN udc tinh 350.000.000d6ng; Mua céc thiét bi
nhu ca sén, day cap, dau khudy, ac quy tam tinh 280.000.000 dong; Quan hé ngoai
giao 105.000.000d6ng; Thué may cudc xtc cat 1én xe 245.000.000dong. Tién dau
cho may cudc xuc cat 280.000.000 ddng. Do d6 Toa an cip so tham tach phan yéu
cau nay ctia ong DS Pai C va danh quyén khoi kién vu an khic cho ong C khi ¢6
yéu cau 1a phu hop quy dinh cua phap luat va bao dam quyén khai kién cho ong C.

Tai phién toa phuc tham 6ng DS Pai C xuét trinh cic ban pho to cac loai s6
sach ma 6ng cho rang da ghi chép viéc van hanh tau cat cac chi phi, cic khoan thu
ctia viéc van hanh con tau chung cua dng C va 6ng T dong thoi dé nghi HDXX Phu
tham xem xét giai quyét noi dung 6ng yéu cau 6ng T boi hoan 778.000.000d phan
chi phi bi 16 ciia con tau, HDXX thay rang viéc ong C khong xuat trinh céc tai lidu
chtng ctr chimg minh cac khoan chi cho hoat dong cua con tau, do d6 Toa an cap
so tham tach phan yéu ciu nay ra va danh quyén khéi kién cho 6ng C khoi kién vu
an khéc 13 ding quy dinh cua phap luat. Viéc 6ng C dé nghi HDXX phac thim
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xem xét giai quyét luon 1a ngoai pham vi xét xir phiic tham, vi vady HDXX khong
chép nhan ndi dung khang cdo nay va khong xem xét ddi voi phﬁn yéu cau boi
hoan nay.

4. \/é yéu cau khang cao dinh gié lai con tau va giao lai con tau cho 6ng Db
Pai C: HDXX thay rang, vé gia tri con tau 6ng C dong, mua cta 6ng Bui Van A 1a
460.710.000d, qué trinh giai quyét tai cap so tham dng Ma Hoa T khéng dé nghi
dinh gi4 con tau ma minh dang quan ly va chap nhan muac gia nhu méi 1a
460.710.000d. Qua trinh giai quyét tai cip so tham ciing nhu tai phién toa phic
tham dng C khong nhat tri huy hop dong giao kéo do d6 xét thay khéng can thiét
phai dinh gia con tau.

5. V& yéu cau khang cdo dé nghi huy ban an so tham vi di tuyén huy hop
ddng va khong hudng dan dng giao nop nhitng loai ching cir gi: Nhu d3 phan tich
néu trén, Toa an cip so tham tién hanh tach phan yéu cau bdi hoan caa 6ng C
thanh vu kién khéac 1a ding quy dinh, qua trinh giai quyét vu &n cip so tham tuan
thu dung quy dinh caa Bo luat té tung dan sy. Viéc Toa an thu Iy va giai quyét don
khoi kién caa ong T 1a dang quy dinh béi 18 khi céc bén trong hop dong hop tac co
tranh chdp ma khong tu thoa thuan duoc thi co quyén yéu cau Toa an giai quyét,
Toa an cap so tham ap dung cac quy dinh caa Bo luat dan su xa ly, giai quyét vu
viéc la dang tham quyén va dang vé noi dung, do d6 khong c6 can cir chap nhan
yéu cau khang cao cua dng Db Dai C.

Nhu vay can gitt nguyén ban an so tham, bac toan bo khang céo caa 6ng B
bai C.

[2]. V& an phi d,ﬁn su phuc thAm: Do yéu cau khang céo cta bj don éng DS
DPai C khong dugc chap nhan nén 6ng C phai chiu an phi theo quy dinh cta phap
luat

Vi céc I€ trén;
QUYET PINH:

Can ctr khoan 1 Diéu 308, Diéu 148 Bo luat t6 tung dan sy nam 2015.

Cian cr cac Diéu 357; 385; 468; 504; 505; 512, 422 cua Bo luat dan sy nim
2015;

Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang 12 nim 2016 cua Uy
ban thuong vu Qudc Hoi quy dinh vé mic thu, mién, giam, thu, ndp, quan ly va sir
dung an phi va I¢€ phi Toa an.

Khong chap nhan khang céo cta bi don 6ng D4 Pai C - Giit nguyén Ban an so
tham s6 53/2018/DS-ST, ngay 13/11/2018 Toa &n nhan dan huyén H, tinh Tuyén
Quang nhu sau:

1. Chap nhan toan bo yéu cau khoi kién ciia 6ng Ma Hoa T,



Tuyén xir Cham dut Hop dong giao kéo 1ap ngay 16/9/2016 6ng Ma Hoa T va
6ng Do Pai C.

Giao cho 6ng Ma Hoa T duoc sir hitu 01 (mét) tau hit cat co dic diém chiéu dai
10,1m, rong 3,6m gdm hai boong sat dat song song hai bén, mdi boong c6 chiéu dai
10,2m, réng 1,3m, cao 0,6m. Phan giita khoang trong c6 may nd (méy hat) khéng cé ky
hiéu riéng néi lién ca sén hat va cac thiét bi khac dé phuc vu viéc khai thac cat, phia trén
dau tau c6 01 tryc can suc cét bang st han hop vudng kich thuéc mot dau 50cm x 50cm,
mot dau 30cm x 30cm, mét dau truc ndi lién may nd va 01 cot sat hinh chit A, tau c6 mai
tre bang ton (Hién nay 6ng T dang quan 1y).

Budc 6ng B3 Pai C phai co nghia vu tra lai cho 6ng Ma Hoa T tong s tién 1a
139.290.000d0ng (Mét trdm ba muoi chin triéu hai trém chin mueoi nghin dong).

Khodn tién phdi tra ké tir khi ban an cé hiéu luc phap ludt va 6ng Ma Hoa T
¢6 don yéu cau thi hanh an, néu éng B3 Bai C chdm tra tién thi phdi chiu thém
khodn tién 1di déi véi sé tién chdm tra twong ing véi thoi gian chdm tra. LAi sudt
chdm tra thyc hién theo quy dinh tai Diéu 357 B4 ludt dan suw.

Ong Bd bai C dugc quyén khai kién vu an dan sy khac doi vai cac khoan chi
phi van hanh va yéu cau boi hoan déi véi ong Ma Hoa T, khi con thoi hiéu khoi
Kién.

2. Vé an phi dan sy phiic tham: Ong D6 Dai C phai chiu 300.000d an phi
dan su phtc tham duoc trir vao sb tién tam tng an phi dan su phic tham da nop 1a
300.000 dong (Ba tram nghin dong) tai bién lai thu s6 No 0006250 ngay
10/12/2018 cua Chi cuc Thi hanh an o!én su huyén H, tinh Tuyén Quang. Ong B4
Dai C da ndp du an phi dan sy phuc tham.

Cac phan khac caa Ban an so tham khdng c6 khang céo, khang nghi c6 hiéu
luc phap luat ké tir ngay hét han khang céo, khang nghi.

Ban &n phuic tham ¢ hiéu huc phap luat ké tir ngay tuy@n an (ngay 22/3/2019).

Trirong hop ban an Quyét dinh dwoc thi hanh theo quy dinh tai diéu 2 Ludt
thi h‘anh an dan sy thi nguoi duoc thi hanh an, nguoi phdi thi hanh an dan su co
quyén thoa thudn thi hanh an, quyén yéu cau thi hanh an, ti nguyén thi hanh an
hodc bi cueéng ché thi hanh én theo quy dinh tai cdc diéu 6,7, 7ava 9 Lugt thi hanh
an dan sw; thoi hiéu thi hanh an dwoc thuc hién theo quy dinh tai diéu 30 Ludt thi
hanh an dan suw./.

Noi nhgn: T.M HQIDPONG XET XU PHUC THAM
- TAND Cap cao tai Ha Noi;. THAM PHAN - CHU TQA PHIEN TOA
- VKSND Cap cao tai Ha Noi; e

- VKSND tinh Tuyén Quang; (da ky)

- TAND huyén Ham Yén;

- Chi cuc THADS huyén Ham Yén;
- Cac duong su;

- Luu ho so.

Ma Ngoc Trung
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