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NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO LANG SON — TINH LANG SON

- Thanh phin Hpi dong xét xir so thdm gom co:

Thdm phan - Chii toa phién toa: Ba Chu Thi Phuong Théo.

Cdc Hoi tham nhan dan: Ong Nguyén Pic Hoi va ba Ha Hong Thu.

- Thuw ky phién toa: Ba Hoang Thi Lan, Thu ky Toa 4n nhan dan thanh phd
Lang Son, tinh Lang Son.

- Pai dién Vién kiém sdt nhén din thanh pho Lang Son, tinh Lang Son
tham gia phién toa: Ba Duong Thu Hai - Kiém sat vién.

Ngay 11 thang 8 ndm 2020 tai try s¢ Toa 4n nhan dan thanh phé Lang Son,
tinh Lang Son xét xu so tham cong khai vu an thu 1y s6 15/2020/TLST-DS ngay
26 thang 02 nam 2020 vé vi¢c tranh chap quyen su dung mat bang quay, ki ot
theo Quyet dinh dua vu 4n ra xét xu s6: 09/2020/QDXXST-DS ngay 25 thang 6
nam 2020, Quyét dinh hoan phién toa so 11/2020/QDST-DS ngay 24 thang 7
nam 2020, gitta cac duong su:

- Nguyen don: Ba Nguyén Thi D. Noi ding ky ho khau thuong tra va chd

d: F84, t6 8, (nay 1a s6 06, ngd 01, duong N), khu G, thi trdn D, huyén C, tinh
Lang Son. CO mit;

- Bi don: Ba Nguyén Thi O (tén goi khac: Nguyén Thi M). Noi ding ky ho

khau thuong tri: S6 31, duong H, phuong C, thanh phd L, tinh Lang Son. Chd

d: S6 28B, ngd 7, duong B, khéi 5, phuong H, thanh phd L, tinh Lang Son. C6
meflt;

- Nguoi c6 quyén loi, nghia vu lién quan dén vu an: Cong ty Cé phan bat
dong san H. bia chi: So 182, pho M, phuong T, quan B, thanh pho Ha Noi.
Nguoi dai dién theo phép luat: Ba T Kim D, Tong Giam doc. Vang mat;

- Nguoi lam chung:

1. Ong Vi Kim H, vang mat;

2. Ong Phan Thé H, ving mat.



NOI DUNG VU AN:

Theo don khai kién ngay 27/11/2019, ban tu khai va 16i khai trong qua
trinh giai quyét vu an, nguyén don ba Nguyén Thi D trinh bay: Nam 2007 ba
Nguyén Thi D ky két hop dong thué dia diém kinh doanh tai chg dém Phu Loc
IV v6i Doanh nghiép H&C, do ong Phan Thé H lam Giam ddc, v6i ndi dung
Doanh nghiép H&C ban cho ba Nguyén Thi D dia diém kinh doanh 1a ki 6t s6 9,
dién tich 9m?, gia 1a 150.000.000ddng, nhung ba chua dua bat cir sb tién nao cho
ong Phan Thé H, ma muc dich ky hop dong nay chi 1a dé nhan phan, sau khi ky
xong, ba duoc 6ng Phan Thé H dén chi vj tri ki 6t s6 09, ba tu mua chia khoa va
khoa lai. Dén ngay 11/5/2009, ba tryc tiep ndp mot lan so tien 150.000.000d0ng
cho ong Phan Thé H; trude do khong CO dat coc; khi di ngp t1en ba di mot minh,
ndp tién xong, ong Phan Thé H viét gidy uy quyen cho ba, ba cam gidy uy quyen
lén Van phong Céng ty bat dong san H de ky két hop dong thué mua dia diém
kinh doanh Chg Lang Son v&i Cong ty c¢6 phan Bat dong san H chi nhanh tai
Lang Son (goi tat 1a Cong ty bat dong san), ndi dung hop dong bao gom, ba
Nguyén Thi D duoc thué dia diém kinh doanh ki 6t s6 LS33, chinh 1a ki 6t s6 09
trude day, dién tich 09m? tai chg Pha Loc IV, thanh phd L, thoi gian thué 1 47
nam, gia tri hop dong 1a 150.000.000 dong. Ngay 15/5/2009, Cong ty bat dong
san ban giao ki ot s6 LS33 cho ba, tai san bén trong ki 6t bao gom 01 san, 01
thang sat, 01 gac xép, hé thong dién. Sau khi nhan ban giao, vi chua c6 nhu cau
str dung nén ba Nguyén Thi D khoa ctra ki 6t. Nam 2010 khong biét bang cach
nao ma con trai ba Nguyén Thi D 14 anh Nguyén Thai S biét viéc ba mua ki 6t,
d3 dén pha khoa ki 6t, dua chi Nguyén Thi M d&én ¢ cing. Ba Nguyén Thi D biét
su viéc, dd dé nghi Ban quan ly cho Lang Son dén niém phong ki 6t, ong Vi
Kim H 1a nguoi truc tiép dén niém phong, cat dién, nudc; niém phong xong,
con trai ba D bo di, nay & ddu ba Nguyén Thi D khong biét, ba nhd Ban quan 1y
cho quan 1y ho vi chua sir dung, sau d6 khong dé v dén ki 6‘[ nita. Cho dén nim
2015, khi xudng kiém tra ki Ot, ba lai thay chi Nguyén Thi M & ki 0t con con trai
ba khong & do, ba Nguyén Thi D yéu cau Nguyen Thi M phai tra lai ki ot, nhung
chi M khong déng v tra ma van st dung ki Ot, ba lai t1ep tuc 1am don dén Ban
quan 1y chg, sau d6 lam don 1én Cong an phuong H, ro1i sang Cong an thanh
phd, nam 2019 Cong an thanh phd co cong van tra 1oi huong dan khéi kién tai
Toa an Do do, ngay 29/11/2019 ba Nguyen Thi D n¢p don khoi kién tai Toa an,
yéu cau Toda an giai quyét budc chi Nguyén Thi M tra lai ki 6t s6 LS33, tai cho
Lang Son thudc Trung tdm thuong mai Phti Loc IV, thanh phd Lang Son cho ba.

Theo ban tu khai va bién ban ghi 10 khai, bi don ba Nguyén Thi O (tén goi
khac: Nguyén Thi M) trinh bay: Nam 2007 ba c6 tén thuong goi 1a M, ¢6 quen
anh Nguyén Thai S, con trai cia ba Nguyén Thi D, hai ngudi c6 quan hé tinh
cam y€u nhau va ¢ cung mot nha nhu vo cheng, c6 ¥ dinh t6 chire dam cudi.
Khoang nam 2007 dén nim 2008, ba Nguyen Thi O (tirc Nguyén Thi M) truc
tiép mua ki 6t sb LS33 véi 6ng Phan Thé H, gia tri ki 6t 1a 150.000. OOOdong,
Trude khi mua ki ot, ba gip 6ng Phan Thé H tai nha 6ng Nguyén Puc T dé dat
coc mua ki 6t, khi di ba di cing anh Nguyén Thai S va ba Nguyén Thi D, ba D
d3 bo tién ra dé dit coc ho ba sd tién 10.000.000d6ng, vi khi di ba va anh
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Nguyén Thai S khong mang tién theo. Khoang 06 thang sau, ba Nguyén Thi O
(ttc Nguyén Thi M) chi phai tra cho 6ng H tong s6 tién mua ki 6t 1a
135.000.000d6ng do 6ng H bét cho ba 5.000.000d0ng. Pua tién xong, ba
Nguyén Thi O (trc Nguyén Thi M) dugc ky vao phiéu thu tién, nhung ba ky tén
ctia ba Nguyén Thi D chtr khong phai ky tén cta ba, ly do 1a trudc d6 ba Nguyén
Thi D ¢6 néi 1a dé ba D dung tén, sau ndy anh S ¢6 mudn ban ciing khong dugc,
ba Nguyén Thi O (tirc Nguyén Thi M) nghi truéc sau gi ciing 1a ngudi mot nha
v6i ba D nén doéng ¥ dé ba Nguyén Thi D dung tén so hitu ki 6t. Phiéu thu tién
ba Nguyén Thi O (titc Nguyén Thi M) dua cho anh Nguyén Thai S, anh S da
dua lai cho ba D, do d6 ba khong cung cap dugc phiéu thu tién mua ki 6t. Mot
thoi gian sau, khoang nim 2008-2009 ba Nguyén Thi M va anh Nguyen Thai S
khong €6 quan h¢ tinh cdm nita, anh S di dau lam gi ba Nguyen Thi O (tirc
Nguyén Thi M) khong biét. Tir ndm 2008 dén nay, ba truc tiép st dung ki ot s6
LS33, khong c6 ai tranh chap, trude d6 ba ban hang com, ban nude nhung nay
ba khong ban gi trong ki ot van con ) ban hang cua ba. Nam 2018, ba Nguyen
Thi D lay ly do dimg tén trén s0 d6 ki 6t s6 LS33 yéu cau ba tra lai ki ot nhung
ba khong dong y, ba Nguyén Thi O (tic Nguyen Thi M) cho rang mdc du tén so
d6 ki 6t 1a ba Nguyén Thi D nhung thuc té s6 tién bo ra dé mua ki 6t 1a cua ba.
Vi nhitng 1y do trén, ba Nguyén Thi O (tirc Nguyén Thi M) khong dong ¥ cac
yéu cau khoi kién ctia ba Nguyén Thi D vé viée tra lai ki 6t s6 LS33, tai cho
Lang Son thudc Trung tam thuwong mai Phua Loc IV, thanh phé Lang Son.

Tai Cong vin sb 23/CV-BDSHN ngay 26/6/2020 va Cong van s6 25/CV-
BDSHN ngay 03/7/2020 cua nguoi co quyén lgi, nghia vy lién quan - Cong ty
co phan bat dong san H trinh bay: Cén cu Quyét dinh s 427/QD-UB-XD ngay
23/3/2004 ctia Uy ban nhan dan tinh Lang Son phé duyét bdo cdo nghién ciru
kha thi du 4n khu d6 thi Phu Loc IV, thanh phd Lang Son, Cong ty c¢6 phan bat
dong san H duoc Uy ban nhan dan tinh Lang Son giao cho 1am chu dau tu dy an
Khu d6 thi Pha Loc IV. Sau khi dén bu giai phong mit bang, thi cong ha tang du
an, cong ty thuc hién thué dat, xay dung khu ki ot clra ‘Tay chg Phu Loc IV theo
quy hoach dugc phé duyét va uy quyén cho Cong ty c6 phan bat dong san H chi
nhanh Lang Son ky hop dong thué mua dia diém kinh doanh. Nam 2009 Céng ty
¢ phan bat dong san H chi nhanh tai Lang Son c6 ky két hop dong cho thué
mua dia diém kinh doanh chg Lang Son, ki 6t s6 LS33 tai cira TAy voi ba
Nguyén Thi D. Ki 6t s6 LS33 duoc Cong ty cb phan bat dong san H giao cho
Doanh nghiép H&C, do 6ng Phan Thé H lam chu 13 don vi thi cong tai du an
khu d6 thi Pha Loc IV; Can ctir vao Gidy uy quyen cia 6ng Phan Thé H uy
quyén cho ba Nguyén Thi D, Cong ty da ky hop dong véi ba D ngay 11/5/2009,
tu ngay nay ba D la nguoi ¢6 quyén quan ly, su dung hop phap dbi véi ki 6t s6
L.S33. Nam 2018 Cong ty cb phan bt dong san H chi nhanh Lang Son ¢6 nhan
dugc don dé nghi ciia ba D vé viée tranh chép ki 6t, tuy nhién tir nim 2008 dén
nam 2015 Ban quan 1y chg dung hoat dong, ca nhan lam viéc tai Ban quan ly
chg déu nghi viéc, ho so lién quan do Ban quan 1y cho luu trit, ban giao lai cho
Cong ty chi nhanh tai Lang Son chi ¢6 cac Hop dong ki 6t dai han. Déi voi hop
d6ng ki 6t dai han, trudc ddy Cong ty thu tién dién, nude theo chi sd hang thang,



va ndp lai tién cho don vi quan ly dich vu, dén nam 2017 Cong ty khong thuc
hién thu tién dién, nudc nita ma viée thu tién dién, nudc 1a do Cong ty dién luc,
cap thoat nude thu, dén ‘nay Cong ty khong con quan ly, thu phi tai cac day ki ot
nita. Do d6, Cong ty c6 phan bat dong san H dé nghi Toa an giai quyét vu an
theo quy dinh cua phap luit, va xin duoc vang mat tai cac phién toa xét xir lién
quan dén vu 4n nay.

Theo 101 khai ctia nguoi lam chimg 6ng Vi Kim H trinh bay: Khoang nam
2009-2010 6ng Vi Kim H cong tac tai Ban quan ly cho Lang Son — Trung tam
thuong mai Pht Loc, Cho Lang Son, nhiém vu 14 theo di dia diém kinh doanh.
Nam 2009, 6ng Vi Kim H duoc dai dién cho chi nhanh Cong ty c6 phan bat
dong san H tai Lang Son ban giao mat bang ki 6t cho ba Nguyén Thi D, tai ngay
lap bién ban ban giao dng duoc 1am viéc truc tiép véi ba Nguyén Thi D, chua
ting duoc 1am viéc véi chi Nguyén Thi M. Thai diém nam 2009-2010 dng thay
ki 6t s6 LS33 khdng kinh doanh gi, chi thay chi Nguyén Thi M ¢ d6 nhung ban
ngay thay dong ctra. Khoang nam 2010, ba Nguyén Thi D c6 dén Ban quan ly
cho trinh bay chi M dén ki 6t ¢ vai con trai cua ba D, nhung con trai ba D b di
nén ba D khong cho chi M ¢ nira, ba Nguyén Thi D d¢ nghi Ban Quan ly cho
niém phong ki ot, ngirng cung cap dién, nudc tai Ki 6t s6 LS33. Vi ba Nguyen
Thi D 1a chu ki 6t hop phap nén khi c6 dé nghi Ban quan 1y chg da chap nhan dé
nghi cua ba D. Trong thoi gian cong tac tai Ban quan ly cho, 6ng khong thay c6
ai khiéu nai gi ddi vai ki 6t s6 LS33. Déi voi yéu cau khoi kién cua ba Nguyén
Thi D, dé nghi giai quyét theo quy dinh cua phép luat, 6ng Vi Kim H xin dugc
vang mit tai phién toa xét xu.

Qua trinh giai quyét vu an, Toa 4n nhan dan thanh phd Lang Son triéu tap
ngudi 1am chimg 6ng Phan Thé H nhiéu lén nhung 6ng Phan Thé H déu khong
co mat, trude do trong qua trinh giai quyét don t6 cédo ctia ba Nguyén Thi D tai
co quan diéu tra Cong an thanh phd Lang Son, ong Phan Thé H da giri mot Gidy
xac nhan ngay 03/6/2019 cho Doi diéu tra tong hop Cong an thanh pho Lang
Son, voi ndi dung: Thoi diém ndm 2007 6ng Phan Thé H 1 Giam ddc Doanh
nghiép H&C, ngay 13/12/2007 6ng di ky hop dong thué dia diém kinh doanh tai
chg Lang Son — Trung tdm thuong mai Phu Loc IV, ki 6t s6 LS33 voi ba
Nguyén Thi D véi s6 tién 1a 150.000.000d6ng. Ba Nguyén Thi D 1a nguoi truc
tiép dén ky két hop dong va nop tién thué ki 6t s6 LS33 véi ong. Ngay
11/5/2009 ba Nguyén Thi D dugc 6ng uy quyén truc tlép dén Ban quan 1y cho
Phu Loc IV, Cong ty ¢ phan bat dong san H dé ky hop dong thué mua dia diém
Kinh doanh lau dai tai Ki 6t s6 LS33 cho Lang Son, ong cam két su viéc trén 1a
ding, néu sai xin duogc chiu trach nhiém truée phap luat.

Pdi véi anh Nguyén Thai S, 1a con trai rudt cua ba Nguyén Thi D, hién nay
khong c6 mat tai dia phuong, khong 1o di dau lam gi, vi vay khong co ¢ sé dé
Toa an tri€u tdp lam rd ndi dung vu an.

_ Tai phién toa, nguyén don ba I\Iguyén Thi D gilr nguyén yéu cau khoi kién,
dé nghi Toa an tuyén budc ba Nguyen Thi O (tirc Nguyen Thi M) tra lai ki 6t sO



LS33, tai chg Lang Son thudc Trung tdm thuong mai Pht Loc 1V, thanh phé
Lang Son cho ba.

Bi don Nguyén Thij O (tirc Nguyén Thi M) gitt nguyén y kién khong dong y
tra lai ki 6t s& LS33, tai chg Lang Son thudc Trung tdm thuong mai Phu Loc IV,
thanh phd Lang Son, 1y do ba cho rang ki 6t s6 LS33 mic du tén cua ba Nguyén
Thi D nhung ba méi 1a ngudi bo tién ra mua ki ot trén.

Y kién cua dai dién Vién kiém sat nhan dan thanh phé Lang Son, tinh Lang
Son:

- Vé viée tuén theo phap luat t6 tung cla ngu:0’i tién hanh t6 tung va nhiing
nguoi tham gia to tung: Trong qua trinh thy ly, giai quyét vu an tai cap so tham
va tai phién toa so tharn Tham phan, Hoi dong xét xir, Thu ky chap hanh dung
quy dinh cta Bo luat t6 tung dan su; Nguyén don, bi don, ngudi co quyén loi,
nghia vu lién quan thyuc hién day du quyén, nghia vu ctia minh theo quy dinh tai
cac Diéu 70, 71, 72, 73 va Diéu 234 cua Bo luat T6 tung dan su.

- Vé y kién viéc giai quyét vu an: Ngudn goc ki 6t s6 LS33 1a do Cong ty
cd phan bat dong san H xay dung, do nim 2004 dugc Uy ban nhan dan tinh
Lang Son giao cho 1a chu dau tu xay dung khu d6 thi Phu Loc IV, sau khi dén
bu giai phong mat bang Cong ty da thué dat xay dung khu ki 6t ctra tay cho Phu
Loc 1V, 161 uy quyén cho chi nhanh Cong ty co phan bat dong san H tai Lang
Son dé thyc hién ky két hop déng thué mua dia diém kinh doanh khu ki 6t. Theo
nguyén don, ki 6t trén 1a do ba Nguyén Thi D truc tiép tra tién va ky két hop
d6ng thué mua dia diém kinh doanh, sau khi ky hop dong ba dugc Cong ty ban
giao ki 6t cho ba; nam 2010 ba thay con trai ba & cung chi Nguyén Thi M trong
ki 6t nén nhd Ban quan ly cho dén niém phong ki 6t, cat dién nudc va nho Ban
quan ly cho quan Iy ki 6t ho. Bi don chi Nguyén Thi O (tore Nguyen Thi M) cho
rang chi bat dau st dung ki 6t tir nam 2008, chi mua ki 6t truc tiép v6i 6ng Phan
Thé H, khi mua chi duoc ky tén vao bién lai thu tién nhung chi ky tén ba D chir
khéng k¥ tén cta chi, sau d6 chi dua lai bién lai thu tién cho anh S, con trai ba
D, anh S dua lai cho ba D. Anh S hi¢n nay khong c6 mat tai dia phuong. Ngoai
bién lai thu tién chi khong con tai liéu, ching ctr nao khac dé chimg minh quyén
su dung hop phap cua minh d6i v6i ki 6t dang tranh chap. Mat khac, theo cong
van cia Cong ty cd phan bat dong san H va 161 khai ngudi l1am ching 6ng Vi
Kim H va 6ng Phan Thé H, hop dong thué mua dia diém kinh doanh duoc Cong
ty bat dong san ky két v6i ba Nguyén Thi D, viéc ban giao mit bang ciing duoc
thuc hién voéi ba Nguyén Thi D, theo don cua ba D, dng Vi Kim H dugc truc
tiép dén niém phong ki 6t. Nhu vdy, co du can ctr xac dinh ba Nguyén Thi D 1a
chu st dung hop phap ddi voi ki 6t s LS33. Tir nhimg phén tich trén, dé nghi
Ho1 dong xét xtr ap dung Diéu 166, 401, 472 cua Bo luat Dan su, xtr chdp nhan
yéu cau khoi kién cua nguyén don ba Nguyén Thi D 14 chu stir dung hop phap
d6i voi ki 6t s6 LS33, budc ba Nguyén Thi O (tic Nguyen Thi M) tra lai ki 6t sd
LS33, tai cho Lang Son thudoc Trung tdam thuong mai Phu Loc IV, thanh pho
Lang Son cho ba Nguyén Thi D. V& an phi: B Nguyén Thi O (tirc Nguyén Thi
M) phai chiu an phi dan sy so tham theo quy dinh tai Nghi quyét sd
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326/20‘16/UBTVQH%4 ngay 30-12-2016 cua Uy ban thuong vu Quéc hoi quy
dinh v€ murc thu, mién, giam, thu ndp, quan ly va sir dung an phi va 1€ phi Toa
an.

NHAN PINH CUA TOA AN:

Can ctr vao cac tai li¢u, chiing ctr ¢6 trong ho so vu an da xem xé&t tai phién
toa, két qua tranh tung tai phién toa, Hoi dong xét xur nhan dinh nhu sau:

[1] Vé t6 tung: Noi dung yéu cau khai kién la budc bi don phai tra lai
quyen su dung ki 6t, thudc quan hé tranh chip vé quyén sir dung tai san, thudc
tham quyén giai quyét cta Toa an theo quy dinh tai khoan 2 Piéu 26 Bo luat T6
tung dan sy. Tai phién toa ving mat nguoi co quyén loi, nghia vu lién quan va
nhitng nguoi lam ching, nhung ngudi co quyen loi nghla vu lién quan va ngu0’1
lam ching Vi Kim H déu c6 dé nghi xét xir vang mat va da cd 1oi khai trong qua
trinh giai quyét vu an. Pi v6i nguoi lam ching Phan Thé H, tai phién toa xét
xu mo ngay 24/7/2020, 6ng Phan Thé H Véng mit, theo dé nghi cua bi don ba
Nguyen Thi O (tac Nguyen Thi M), Hoi dong xét xtr da quyet dinh hoan phién
toa lan thir nhat, sau do tiép tuc triéu tap ‘hop 1¢ 6ng Phan Thé H lan thu hai, ma
tai phién toa hom nay ong Phan Thé H van Vang mat, tuy qua trinh giai quyet tai
Toa an khong c6 10i khai nhung tai co quan diéu tra Cong an thanh pho Lang
Son, 6ng Phan Thé H da co loi khai lién quan dén noi dung vu an, Hoi dong xét
xtr nhan thay viéc ving mat cuia nguoi co quyén loi nghia vy lién quan va nhitng
ngudi lam chimg khong anh hudng hodc gay can tré dén qua trinh xét xtr vu an
nén Hoi dong xét xir can cu Diéu 228, 229 cua Bo luat T tung dan su dé tiép
tuc xét xur vu an.

[2] V& ngudn gbc ki 6t s6 LS33 dang tranh chip: Ki 6t c6 tranh chap 1a ki
6t s6 LS33 tai Cho Lang Son, Trung tdm thuong mai Phu Loc, thanh phd Lang
Son hay con goi 1a Chg Pha Loc IV, thanh phd Lang Son, 14 dia diém kinh
doanh do Céng ty c6 phan bat dong san H xay dung, do dugc Uy ban nhan dan
tinh Lang Son giao 1a Chu dau tu xay dung khu do thi Pha 1oc IV, theo Quyét
dinh s6 427/QB-UB-XD ngay 23-3-2004 ctia Uy ban nhan dén tinh Lang Son va
dugc thué dat theo Quyét dinh s6 1398/QD-UBND ngay 29/7/2009 ciia Uy ban
nhan déan tinh Lang Son. Theo Gidy Uy quyén ngay 11/5/2009 cua ong Phan Thé
H giri Cong ty c6 phan bat dong san H, thi Cong ty co phan bat dong san H va
Doanh nghiép H&C di c6 mot sb thoa thuan v€ viéc thanh toan bu tru kh01
lugng hoan thanh xay dung co so ha tang khu d6 thi Pha Loc IV, nén Cong ty cd
phan bt dong san H giao ki 6t LS33 cho Doanh nghiép H&C va ty quyén cho
Cong ty co phan bat dong san H chi nhanh Lang Son thuc hién ky hop dong
thué mua dija diém kinh doanh khu ki ot. Can ctr vao gidy uy quyén ngay
11/5/2009 cua Ong Phan Thé H Ve viéc iy quyén cho ba Nguyen Thi D thuc
hién viéc ky két hop dong quyen so hiru 1au dai ki 6t sé 33 khu LS, ngay
11/5/2009, Cong ty c6 phan bat dong san H ky két Hop dong cho thué mua dia
diém kinh doanh cho Lang Son véi ba Nguyén Thi D, theo d6 ba Nguyén Thi D
duogc thué ki 6t s6 LS33 thoi gian 47 nam, v6i gia thué 1a 150.000.000d6ng.



[3] Vé quyen quan 1y, str dung ki 6t LS33: Nguyén don Nguyén Thi D va
bi don Nguyén Thij O (tirc Nguyén Thi M) déu cho rang minh 1a nguoi c6 quyén
quan ly, su dung hop phap voi ki 6t LS33. Cu thé, ba Nguyén Thi O (tirc
Nguyén Thi M) dua ra 1y do ba da str dung ki 6t tranh chap tir naim 2008 lién tuc
cho dén nay, ba 13 nguoi dat coc tién mua ki Ot va tra tién thué ki 6t sb LS33 véi
ong Phan The H, khi giao tién cho ong Phan Thé H, ba dugc ky tén “D” tai phan
nguoi nop tién trén phiéu thu tién, b Nguyén Thi D chi 13 nguoi ding tén trén
Hop d6ng cho thué mua dia diém kinh doanh, d6i voi phiéu thu tién, ba cho rang
ba Nguyén Thi D dang gitr phiéu thu nay, tr 1y do trén, ba Nguyen Thi O (tic
Nguyén Thi M) khong chdp nhan tra lai ki 6t s6 LS33 cho ba Nguyén Thi D.
Theo quy dinh tai khoan 2 Piéu 91 Bo luat TS tung dan su, duong su phan d6i
yéu cau ciia nguoi khac ddi véi minh phai thu thap, cung cap, giao ndp cho Toa
an tai liéu, chimg cur dé ching minh cho sy phan dbi d6. Tuy nhién, ngoai 1oi
trinh bay, qua trinh giai quyét vu an ba Nguyen Thi O (tc Nguyén Thi M)
khong cung cap dugc tai liéu, chung clr nao dé ching minh ba la ngudi nop tién
thué ki ot v6i ong Phan Thé H. Hon nia, (101 v6i s6 tién dit coc 10.000.000dong
tai ban khai cua ba, ba tu thira nhan sb tién nay la cia ba D bo ra dé dat coc; tai
Gidy x4c nhan ngay 03/6/2019 nguoi 1am ching 6ng Phan Thé H trinh bay ba
Nguyén Thi D 1a ngudi truc tiép dén ky két hop dong va nop tién thué ki 6t s6
LS33 voi ong. Do d6, khdng co cin cir xac dinh ba Nguyén Thi O (tic Nguyén
Thi M) 14 ngudi giao tién cho 6ng Phan Thé H dé thué lau dai ki 6t s6 LS33, can
ctr theo khoan 4 Diéu 91 Bo luat T tung dan sy, Toa an giai quyét vu an theo
nhimg chtng ctr d3 thu thap dugc c6 trong hd so vu an.

[4] Hop ddng cho thué mua dja diém kinh doanh cho Lang Son ngay
11/5/2009, dugc ky két gitta ba Nguyén Thi D va Céng ty cd phan bat dong san
H, trén co so tu nguyén, ndi dung hop ddng phii hop quy dinh phap luat, khong
c6 ai tranh chap hoic khiéu nai vé Hop dong, theo Hop dong ba Nguyén Thi D
dugc thué ki 6t s6 LS33, cho Lang Son voi thoi gian 47 nam, gia thué 1a
150.000.000d6ng. Sau khi ky két hop dong, ngay 15/5/2009 Cong ty c6 phan bat
dong san H d ban giao cho ba Nguyén Thi D ki 6t s6 LS33, ké tir thoi diém nay
ba Nguyén Thi D chinh thitc duwoc nhan ki 6t, c6 quyén quan 1y, str dung ki 6t s6
LS33 dé thyc hién muc dich kinh doanh. Tuy nhién, sau khi duoc ban giao ki 6t,
ba Nguyén Thi D khong str dung ki 6t, ba cho rang thoi diém ba thué ki 6t, cho
Lang Son hoat dong khong hiéu qua, nén ba khéa ctra dé d6, sau khi biét ba
Nguyén Thi O (tc Nguyén Thi M) cung con trai ba ¢ ki 6t, ba dd yéu cau
Nguyén Thi O (tic Nguyen Thi M) tra lai ki 6t, va 1am don dé nghi Ban quan ly
cho niém phong ki 6t, rdi nho ban quan 1y cho quan 1y, viéc niém phong ki 6t
vao nam 2010, ong Vi Kim H 13 ph6 Ban quan 1y chg thoi diém d6 1 nguoi thyuc
hién. Ba Nguyén Thi O (tirc Nguyén Thi M) thtra nhan ba D khong su dung ki ot
ma ki 6t s6 LS33, ding 14 c6 thoi diém ki 6t bi niém phong, nhung mot thang
sau anh Nguyén Thai S d3 dén mé niém phong va bdo ba vao ¢ tiép. Do d0, co
co s¢ xac dinh ba Nguyén Thi O (tue Nguyén Thi M) thue té da va _dang str dung
ki 6t s6 LS33, nam 2010 ba Nguyen Thi D da yéu cau ba Nguyen Thi O (tac
Nguyén Thi M) tra lai quyén st dung ki 6t, nhung ba Nguyén Thi O (tic



Nguyen Thi M) khong tra, ba Nguyen Thi O (tuc Nguyén Thi M) b1et ba
Nguyén Thi D dimg tén Hop dong thué mua dia diém kinh doanh ki 6t LS33
nhung khéng c6 y kién hodc khiéu nai d6i v&i Hop dong, ba van tiép tuc sir
dung ki 6t ma khong c6 tai liéu, vin ban ching minh quyén st dung hop phap
cua ba.

[5] Nhu vay, hop dong cho thué mua dia diém kinh doanh chg Lang Son
d6i vai ki 6t LS33 dang duoc thuc hién, ¢6 ndi dung phi hop véi quy dinh cia
Bo luat Dan sy nam 2015, Hop ddng c6 hiéu luc theo quy dinh tai diéu 401 Bo
luat Dan su ndm 2015, ba Nguyén Thi D cin dugc bao dam thuc hién quyén,
nghia vy theo quy dinh tai Piéu 401, 472 cta Bo luat Dan sy nam 2015. Tir phan
tich trén, co co sé dé xac dinh ba Nguyén Thi D 13 ngudi duge quyén quan 1y,
str dung ki 6t s6 LS33, can chap nhan yéu cau khoi kién cta ba Nguyén Thi D.

[6] Pbi voi phiéu thu sd tién 150.000.000d6ng, theo yéu cAu cua ba
Nguyen Thi O (tac Nguyen Thi M), Toa an nhan dan thanh pho Lang Son da
yéu cau Cong an thanh pho Lang Son, ba Nguyén Thi D cung cap phleu thu s6
tién trén, nhung ba Nguyén Thi D khang dinh khong c6 phleu thu tién, tai Cong
van s6 685/CATP-DTTH ngay 01/6/2020 Cong an thanh phé Lang Son tra 10i
ho so giai quyét vu viéc khong co phiéu thu tién gitta 6ng Phan Thé H va ba
Nguyén Thi D. Do d6, ¥ kién cua ba Nguyen Thi O (tirc Nguyén Thi M) vé viéc
ba dugc ky ten D trén phiéu thu tién, Hoi dong xét xtr khong co co so dé xem
x¢t giai quyet

[7] D6i voi tai san co trong ki 6t s6 LS33, do nguyén don khong khoi kién
ndi dung ndy, vi vy Hoi dong xét khong xem xét, giai quyet

[8] Vé an phi, do nguyén don duoc chap nhan yéu cau khoi kién nén bi don
ba Nguyén Thi O (tirc Nguyén Thi M) phai chiu an phi dan sy so tham theo quy
dinh tai khoan 1 Piéu 147 cta Bo luat To tung dan su va khoan 2 Piéu 26 Nghi
quyét 326/2016/UBTVQH ngay 30/12/2016 quy dinh vé mirc thu, mién, giam,
thu n0p quén 1y va str dung an phi, 1¢ phi Toa an.

Vi cac 1€ trén,

QUYET PINH:

Cian ctr vao khoan 1 Diéu 166; 401; 472, 189; 191 Bo luat Dan su nim
2015;

Khoan 2 Diéu 26; diém a khoan 1 Diéu 35; diém a khoan 1 Diéu 39; khoan
1 Piéu 147 cua Bo luat T tung dan sy; khoan 2 Diéu 26 Nghi quyét sd
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Quédc hoi quy
dinh vé mac thu, mién, giam, thu, nop, quan ly va sir dung an phi va 1& phi Toa
an.

1. Chap nhan yéu cau khoi kién cua ba Nguyén Thi D.

Budc ba Nguyén Thi O (tac Nguyén Thi M) phai tra cho ba Nguyén Thi D
quyén quan ly, st dung 01 (mot) ki 6t s6 LS33, dién tich 9m?, tai cho Lang Son
thugc Trung tim thwong mai Pha Loc 1V, phuong Hoang Van Thuy, thanh phé
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Lang Son, tinh Lang Son, do ba Nguyén Thi D 1a nguoi quan ly, sir dung hop
phap ddi véi ki 6t s6 LS33, tai cho Lang Son thudc Trung tdm thuong mai Phd
Loc IV, phuong Hoang Vian Thu, thanh phd Lang Son, tinh Lang Son.

2. Vé an phi dan su so tham: Ba Nguyén Thi O (tic Nguyén Thi M) phai
nop 300.000 dong (ba tram nghin dong) an phi dan sy so thim dé nop Ngan
sach nha nuéc. Hoan tra cho ba Nguyén Thi D 300.000 dong (ba trdam nghin
dong) tién tam tGng an phi da nop theo Bién lai thu tién s6 AA2015/0002123
ngay 21/02/2020 tai Chi cyc Thi hanh an dan sy thanh phé Lang Son, tinh Lang
Son.

3. Vé quyén khang cao: Du:(mg su O mat tai phién toa co quyén khang céo
ban an trong han 15 ngay ké tir ngay tuyén an, duong sy vang mit tai phién toa
c6 quyén khang cdo ban an ké tir ngdy nhan duoc ban 4n hodc dugc niém yét.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat thi hanh an
dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan su co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an
hoac cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7, 7a,7b va 9 Luat thi
hanh an dan sy; thoi hi¢u thi hanh an dugc thuc hién theo quy dinh tai Piéu 30
Luat thi hanh an dan su.

Noi nhén: TM. HQI PONG XET XU SO THAM
-TAND tinh Lang Son; THAM PHAN - CHU TQA PHIEN TOA
-VKSND TP. Lang Son;

- Chi cuc THADS TP.Lang Son;
- Duong su;

-Luu VT; ho so vu an.

Chu Thi Phwong Thao



