TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHIi MINH DPoc 1ap — Tu do — Hanh phiic

Ban 4n s6: 1152/2019/DS-PT

Ngay: 28/11/2019.

V/v “Tranh chdp yéu cdu tuyén bd
van ban cong chung vo hié¢u”

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir phiic thim gom co:

Thdam phdan — Chii toa phién toa: Ba Ngo6 Thi Kim Khanh

Cdc Tham phan: 1/ Ba T ran Thi Nhung.

2/ Ba T ran Thi Lé Uyén.
- Thu ky phién toa: Ba T ran Thi Hién — Thu ky Toa an nhan dan Thanh
pho HO Chi Minh.

- Dgi dign Vién kiém sit nhan dan Thanh phé Ho Chi Minh: Ba
Nguyén Thi Mdng Linh — Kiém sat vién tham gia phién toa.

~ Trong ngay 26/11/2019 va 28/11/2019 tai tru s¢ Toa an nhan dan Thanh
pho HO6 Chi Minh xét xur phic tham cong khai vu an dan sy thu ly s6
486/2019/TLPT-DS ngay 09 thang 10 ndm 2019 v€ “Tranh chép yéu ciu tuyén
bd van ban cong chimg vo hi¢u”.

Do béan 4n déan su so tham so 125/2019/DS-ST ngay 18 thang 6 nam 2019
cua Toa an nhan dan Quan A, Thanh pho H6 Chi Minh bi khang céo, khang
nghi.

Theo Quyét dinh dua vu an ra xét xu phuc tham sé 5026/2019/Qb-PT
ngay 16 thang 10 ndm 2019 va Quy€t dinh hoan phién toa s6 9593/2019/QD-PT
ngay 07 thang 11 nam 2019 cia Toa 4n nhan dan Thanh pho H6 Chi Minh, gitta
cac duong su:

1. Nguyén don:

1/ Ba V4 Thi T, sinh nam 1937. bia chi: 50 Trudong Son, Phuong B, quan
C, Thanh ph6 H6 Chi Minh (vang mat).

Nguoi dai dién hop phap ciia ba V& Thi Tuyét: Ong Tran Cong B, sinh
nam 1957. Pia chi: 56/10D Dién Bién Phu, Phuong D, quén E, Thanh phd H6
Chi Minh (c6 mat).

2/ Ong Tran Cong B, ’Sil’ll‘l nam 1957. Dia chi: 56/10D Dién Bién Phu,
Phuong D, quén E, Thanh pho H6 Chi Minh (c6 mat).



Nguoi bao vé quyén va loi ich hop phap cho nguyén don: Ong Chu Ptc
Nam A, Luéat su Cong ty Luat Trach nhi€ém hiru han AD (c6 mat).

2. Bi don: Van phong cong chung T. Dia chi: 448 Nguyén Vin Linh,
phuong N, Quéan A, Thanh phd H6 Chi Minh.

Nguoi dai dién theo phap luat: Ong Nguyén Xuan C. Chtc vu: Trudéng
phong cong chimg T (c6 mat tai phién toa, vang mat khi tuyén an).

3. Nguoi ¢é quyén loi, nghia vu lién quan:
1/ Ong Tran Hiru Q, sinh ndm 1962 (vang mat).
2/ Ba T ran Thi Thanh M, sinh nim 1979 (vang mat).

Cung dia chi: 52 Trudong Son, Phudng B, quan C, Thanh phd H6 Chi
Minh.

3IBaT rén’ Th} Binh, sinh ng‘lm 1969. Dia chi: 52 Tra Khuc, Phuong B,
quan C, Thanh pho H6 Chi Minh (vang mat).

_ Nguoi dai dién hop phap cua cac ong ba Tran Hitu Q, Tran Thi Thanh M,
Tran Thi B: Ong Tran Coéng B, sjnh nam 1957. Dia chi: 56/10D Dién Bién Phu,
Phuong D, quéan E, Thanh pho H6 Chi Minh (c6 mat)

4/ Ba T ran Thi L, sinh nim 1959. Pia chi: xd D, huyén V, tinh HT(vang
mat).

Nguoi dai dién hop phap cua ba Tran Thi Lién: Ba Tran Thi Song H, sinh
nam 1959, dia chi: 56/10D DPién Bién Phu, Phuong D, quan E, Thanh phé H6
Chi Minh (c6 mat)

5/ Ong Tran Viét N, sinh nam 1942. Dia chi: 2F Quang Trung, phuong S,
quan Q, thanh pho HN (vang mat).

Nguoi dai dién hop phap cua Ong T;?m Viét N: Ong Tran Viét N1, sinh
nam 1973, dia chi: 59 Hang Bai, Thanh phd HN (c6 madt tai phién toa, vang mat
khi tuyén an).

6/ Ba T ran Thi H, sinh ndm 1969. Dia chi: 53] Buong 3J, Khu pho 5,
phuong P, Quan A, Thanh phd H6 Chi Minh (vang mat).

Nguoi dai dién hop phap cua ba Tran Thi H: Ong Nguyén Xuan C (c6
mat tai phién toa, vang mat khi tuyén an).

7/ Poan bay 919- Tong Cong ty X Viét Nam. Dia chi: 108 Hong Ha,
Phuong B, quan C, Thanh pho H6 Chi Minh (vang mat).

8/ Uy ban nhan dan quan U, Thanh phé Ho Chi Minh. Dia chi: Trung tdm
hanh chinh quan U — 387A Truong Chinh, Phuong 14, quan U, Thanh pho Ho
Chi Minh (vang mat).

4. Nguoi khdng cdo: Bi don Vin phong cong ching T va ngudi c6 quyén

lo1, nghia vu lién quan Ong Tran Viét N, ba Tran Thi H va khang nghi cua Vién
trudng Vién ki€m sat nhan dan Quan A, Thanh phé H6 Chi Minh.



NOI DUNG VU AN:

Tai don khoi kién, ban khai, bién bdan hoa gidi trong qud trinh gidi quyét
vu dan nguyén don ba Vo Thi T trinh bay:

Tai phién toa phic thim Toda an nhan dan Thanh phé H6 Chi Minh ngay
28/6/2016 ong Tran Viét N (dai dién vy quyén cta 6ng Nguyén Thanh L) c6
xudt trinh hop dong iy quyén va ban di chuc duoc lap ngay 20/12/2013 do Vian
phong cong ching T 14p.

Noi dung cua hop dong ty quyén 1a éng Tran Th, ba V& Thi T uy quyen
dé 6ng Tran Viét N thay mit va nhan danh ong ba quan 1y str dung 77m?2 dét tai
16 7, khu B thudc khu Mat vi cii ndm trong khu vuc san bay Tan Son Nhit,
duong Truong Son, Phuong B, quan C, Thanh phé H6 Chi Minh.

Noi dung ban di chic 1a 6ng Tran Th, ba V& Thi T 1ap di chuc cho ong
Tran Viét N dugc thira ké phdn nha dat 77m2 dét tai 16 7, khu B thudc khu Mat
vi il nam trong khu vyc san bay Tan Son Nhat, duong Truong Son, Phuong B,
quan C, Thanh ph6 H6 Chi Minh.

Vao khoang thang 7, 8 nam 2013 6ng Tran Th bi dot quy cip ctru tai bénh
vién Thong Nhat phai mo tim dit Sten, sau d6 6ng Tran Th vé nha dé diéu tri
héi phuc stc khoe. Do tinh trang strc khoe ctia ong Tran Th thoi diém d6 rat
yéu, ba V5 Thi T thi khong biét chit.

Ngay 20/12/2013, dng Tran Viét N vao tham 6ng Th, khi d6 6ng Th di
cung 5, 6 nguoi ca nam va nir. Khi ba T rét nudc moi khach thi duge 6ng Th
thong bao 1a 6ng N dén tham va hd trg cho 100.000.000 dong, 6ng N yéu cau
ba T, ng Th ky vao cac gidy to ma 6ng N di cam theo sdn, 6ng N nodi ky nhéan
s6 tlen 100.000.000 dong Do tin tuéng 0ng N _nén ba T ong Th da ky vao cac
gidy to ma khong biét d6 1a hop dong Uy quyén 1ap ngay 20/12/2013 cta Vin
phong cong chimg T gitra 6ng Tran Th, ba V& Thi T va 6ng Tran Viét N va ban
di chiic dung tén 6ng Tran Th, ba V& Thi T 1ap ngay 20/12/2013 do Vin phong
cong ching T cong chiing.

Nay nguyén don ba Vo Thi T, ong Tran Cong B khai kién dé nghi Toa an
tuyén bd huy 02 vin ban sau: Hop dong uy quyén lap ngay 20/12/2013 cia Van
phong cong chung T giita ong Tran Th, ba V& Thi T véi 6ng Tran Viét N va
Ban di chic duoc 1ap ngay 20/12/2013 do Van phong cong chung T 1ap gitra
ong Tran Th, ba V& Thi T voi ong Tran Viét N,

Tai phién toa so tham, nguyén don ong Tran Cong B (6ng Ba dai dién uy
quyén cta ba Vo Thi T) c6 thay d6i yéu cau khoi kién, dé nghi Toa an tuyén bd
Hop ddng uy quyén lap ngay 20/12/2013 ctia Vin phong cong ching T giita 6ng
Tran Th, bad V& Thi T véi éng Tran Viét N va Ban di chic duoc 1ap ngdy
20/12/2013 do Vian phong cong chimg T 1ap giita ong Tran Th, ba V& Thi T véi



6ng Tran Viét N 13 vo hiéu va yéu cau Vian phong cong chimg T hiy 02 vin ban
trén vi cac ly do sau:

1/ Céac van ban trén dugc 1ap tai nha 6ng Th nhung ghi trong van ban la
1ap tai Van phong cong chimg la khong diung, chiing t6i ¢ hinh anh chimg minh
ong N va nhleu ngudi dén nha 6ng Th dé 1ap di chic trong tinh trang 6ng Th
dang bénh rat ning.

2/ Bi don lap céac van ban trén khong ding y chi cua 6ng Th, ba T. Viée
1ap 02 van ban trén khi cac dng ba T trén 80 tudi, theo quy dinh ctia phap luat la
phai c6 nguoi lam chirmg nhung cac van ban déu khong cé nguoi lam chiang.

3/ Nha dat tai 16 7, khu B thudc khu Mat vi cii ndm trong khu vuc san bay
Tan Son Nhét, duong Trudng Son, Phuong B, quan C, Thanh phé H6 Chi Minh
da c6 gidy chimg nhan chii quyén nam 2008, hién trang két cdu nha tir nim 1999
dén nay 13 nha 01 trét 3 1au ding nhu chu quyén cap cho 6ng Th, ba T trong khi
do di chuc lap ngay 20/12/2013 lai can cu quyét dinh sO 144/DB nay 08/8/1990
ctia Poan bay 919 cap cho gia dinh Ong Th, quyét dinh s6 144/PB khong con
gia tri phap ly vi da dugc thay thé gidy ching nhan quyén sir dung dat va quyén
sir dung nha & cap nam 2008.

Bi don Vin phong céng chirng T ¢6 6ng Nguyén Xudn C trinh bay:
Ngay 20/12/2013 Vin phong cong ching T c6 tiép nhan ho so vé viée yéu

- Cong chimg hop dong uy quyén giita vo chong Tran Th, ba V6 Thi T
cling tri tai 50 Truong Son, Phuong B, quan C, Thanh phé H6 Chi Minh véi
6ng Tran Viét N thuong tra 2F Quang Trung, phuong S, quan Hoan Kiém, thanh
phé Ha Noi.

- Cong chung di chuc ctia vo chong ong Tran Th, ba V4 Thi T cing tra tai
50 Truong Son, Phudng B, quan C, Thanh phd HS Chi Minh

Cong chimg vién tiép nhan h6 s0, kiém tra thay day du gidy to cla céac
bén tham gia hop dong, giao dich gom: Gidy chimg minh nhan dan (con gia tri
15 nam); S6 ho khau; Glay to' chimg minh quan hé hén nhan; Glay to chung
minh vé tai san: Vo chong ong Tran Th ba V3 Thi T la nguoi dugce cap dién tich
dat tai 16 16 7, khu B thudc khu Mat vi cii nam trong khu vuc san bay Tan Son
Nhét, duong Truong Son, Phudng B, quan C, cin ctr theo Quyét dinh s6 144/PB
ngay 08/8/1990 cia Poan bay 919, Téng Cong ty X Viét Nam.

Khi cong chung vién t1ép xuc, ong Tran Th va ba V4 Thi T, 6ng Tran Viét
N noi chuyén, tu doc, tir viét va tra 161 dung, chinh xac cac cau hoi cua cong
chtng vién, thé hién ¥ chi tu nguyén cing thoa thuan lap hop dong uy quyeén,
trong d6 6ng Tran Th Va ba Vo Thi T uy quyen cho 6ng Tran Viét N, thay mat
ong ba lam thu tuc glay t& hop phap héa d6i véi dién tich dat tai 16 7, khu B
thudc khu Mat vi cii ndm trong khu vuc san bay Tan Son Nhit, duong Truong
Son, Phuong B, quan C, Thanh phé H6 Chi Minh.



Nhu vay cho thay, cac bén tham gia hop dong c6 ning luc hanh vi dan su,
da tu nguyén thoa thuan giao két hop dong; Muc dich, néi1 dung hop dong khong
vi pham phap luét, khong trai dao duc xa hoi.

Can cu Bo lut dan sy ndm 2005, Luat cong ching va cac quy dinh cua
phap luat c6 lién quan, cong chimg vién dé thy ly, giai quyét ho so thuc hién ky
chtng nhan hop dong ty quyén sé cong chimg 00008616 ngay 20/12/2013.

Dbi v6i hd so di chic, , ong Tran Th va ba Vo6 Thi T hoan toan khoe manbh,
trang thai tinh than minh man, sang sudt, thé hién y chi ty nguyén mubn lap di
chuc dé lai tai san cua minh cho 6ng Tran Viét N (the hién but tich tai but luc s6
03) hd so cong chimg s6 08645 ngay 20/3/2013. Ong ba c¢6 tai san hop phép, cd
quyén dinh doat tai san ctia minh cho ngudi khac cho thiy tai thoi diém cong
chtng 6ng Tran Th va ba V& Thi T ¢6 nang luc hanh vi dan sy, di tu nguyén lap
di chic; Muc dich, ndi1 dung di chiac khong vi pham phap luat, khong trai dao
dirc xa hoi.

Céan cu Bo luat dan sy nam 2005, Luat cong chung va cac quy dinh cua
phép luat c6 lién quan, cong ching vién da thu 1y, giai quyét ho so thuc hién ky
chtng nhan “Di chiic” s6 cong chtirng 00008645 ngay 20/12/2013.

Nhu vay, viéc cong ching vién van phong Tan Thudn da ching nhéan
“hop dong uy quyén” chtng nhan “Di chic” ctia ong Tran Th va ba Vo Thi T 1a
dung theo trinh ty cta quy trinh tiép nhan va xu 1y ho so céng ching cac hop
ddng, giao dich va dung theo quy dinh ctia phap luat.

Nay nguyén don ba Vo Thi T, 6ng Tran Cong B khoi kién yéu cau Toa an
huy hop ddng Gy quyén va di chic néu trén, bj don khong ddng ¥ do khong co
can ct.

Tai phién toa so tham, bi don van gitt nguyén ¥ kién, dé nghi Toa an
khong chap nhan yéu cau ctia nguyén don do khong ¢ cin cir, khong c6 ¥ kién
vé viéc thay doi yéu cau khoi kién ctia nguyén don.

Bi don ndp tai phién toa cac ban photo thu viét tay ngay 06/10/1999, ban
photo gidy cam két ddanh may ngay 15/5/2003, ban photo gidy bién nhan ngay
20/12/2013, bi don chi ¢6 ban photo do 6ng N gti.

Nguoi c6 quyén loi nghia vu lién quan:

1/ Ong Tran Viét N trinh bay: Viéc ky két 02 van ban hop dong iy quyén
va ban di chuc giita 6ng Tran Th va ba V& Thi T voi 6ng Tran Viét N duoc lap
tai phong cong chimng Tan Thuan ngay 20/12/2013 la hoan toan c6 that, do
nguyén vong va nhu cau ctia cac bén, khong co bt ctr sy ép budc nio.

Vao thoi diém ky két strc khoe cua 6ng Th, ba T déu tot. Qua trinh chuin
bi va ky két déu tuan thu theo cac quy dinh cua phap luat hién hanh (ong Th va
ba T déu da doc, chap nhan cac ndi dung néu trong hop dong tty quyén va ban di
chic; cac bén déu dong ¥ va ky vao van ban dudi su 1am chung cia Pai dién
Vin phong cong chig T). Cac van ban nay déu dugc cac bén luu ban chinh. Do



vay, viéc yéu cau huy 02 vin ban néu trén cta ba Vo Thi T va 6ng Tran Cong B
1a hoan toan vo ly va khong ding quy dinh cua phap luét.

Do diéu kién strc khoe nén 6ng xin dugc ving mit trong toan bd qua trinh
gid quyet vu an ctuia Toa an nhan dan Quan A, Thanh pho H6 Chi Minh.

2/ Ong Tran Hiru Q, ba T ran Thi Thanh M, ba Tran Thi B c6 nguoi dai
dién hop phap la 6ng Tran Cong B trinh bay:

Cac 6ng ba théng nhat ¥ kién, yéu cau cta nguyén don ba V5 Thi T va
6ng Tran Cong B dé nghi Toa 4n tuyén hity Hop dong uy quyén (sb cong ching
00008616 quyén s6 03 TP/CC-SCC/HPGD va Ban di chiic (s6 00008645 quyén
s6 03 TP/ CC-SCC/HPGD) ngay 20/12/2013 giita 6ng Tran Th, ba V5 Thi T véi
6ng Tran Viét N ciia Van phong cong chimg T. Ngoai ra khong ¢ y kién gi
khac.

3/ Ba T ran Thi L ¢6 ba Tran Thi Song H dai dién theo uy quyén trinh
bay:

Théng nhét véi ¥ kién, yéu cau cta nguyén don ba Vo Thi T va 6ng Tran
Cong B dé nghi Toa an tuyén huy Hop dong uy quyén (s6 cong ching 00008616
quyén s6 03 TP/CC-SCC/HPGD va Ban di chuc (s6 00008645 quyén s6 03 TP/
CC-SCC/HPGD) ngay 20/12/2013 gitta 6ng Tran Th, ba V& Thi T voi 6ng Tran
Viét N cia Vin phong cong chting T. Ngoai ra khong c6 ¥ kién gi khac.

4/ Ba T ran Thi H c6 6ng Nguyén Xuan C dai dién theo oy quyén trinh
béy:‘ Ba la cong ching vién thuc hién viéc cong ching Di chuc va hgp dong uy
quyén ngay 20/12/2013 tai Van phong cong chiing Tan Thuan.

Ngay 20/12/2013 Vin phong cong chimg T c6 tiép nhan ho so vé viée yéu

- Cong chimg hop dong uy quyén giita vo chong Tran Th, ba V6 Thi T
cung tra tai 50 Trudong Son, Phuong B, quan C, Thanh phé H6 Chi Minh véi
6ng Tran Viét N thuong tri 2F Quang Trung, phuong S, quan Hoan Kiém, thanh
phd Ha Noi.

- Cong chung di chuc ciia v chong ong Tran Th, ba V& Thi T cling tru tai
50 Truong Son, Phuong B, quan C, Thanh phd HO Chi Minh

Ba 1a cong ching vién tiép nhan ho so, kiém tra thay day du gidy to cua
cac bén tham gia hop dbng, giao dich goém: Gidy chting minh nhan déan (con gia
tri 15 nam); S6 ho khau; Giay to ching minh quan hé hon nhén; Glay to chung
minh vé tai san: Vo chong 6ng Tran Th ba Vo6 Thi T la nguoi duge cap dién tich
dat tai 16 7, khu B thudc khu Mat vi cii nam trong khu vuc sin bay Tan Son
Nhét, dudng Truong Son, Phuong B, quan C, cin ctr theo Quyét dinh sé 144/DB
ngay 08/8/1990 ctia Poan bay 919, Tong Cong ty X Viét Nam.

Phan kiém tra ning luc hanh vi dan sy: Cong chimg vién tlep xuc, 6ng
Tran Th, ba V& Thi T, 6ng Tran Viét N ndi chuyén, tu doc, tu viét va tra 10
dung, chinh x4c cdu hoi ciia cong chimg vién, thé hién y chi ty nguyén cing
thoa thuan 1ap hop dong Uy quyén, trong d6 6ng Tran Th, 6ng V& Thi T ty
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quyen cho 6ng Tran Viét N thay mit 6ng ba lam thu tuc glay to hop phap hoa
d6i v6i dién tich dat tai 16 7, khu B thudc khu Mat vi ¢ii ndm trong khu vuc san
bay Tan Son Nhat, duong Truong Son, Phuong B, quan C, Thanh phd Ho Chi
Minh.

Cong chung vién giai thich quyén, nghia vu va loi ich hop phéap cua ho, ¥
nghia va loi ich hop phap cua ho, y nghia va hdu qua phap ly cta viéc cong
ching hop dong uy quyén va chuyen hd so qua bd phan thu ky soan thao hop
d6ng theo yéu cau ctia ngudi yéu cau cong ching.

Nhu vay cho thay, cac bén tham gia hop dong c6 ning luc hanh vi dan su,
d3 ty nguyén thoa thuan giao két hop dong; Muc dich, ndi dung hop dong khong
vi pham phép luat, khong trai dao duc xa hoi. Can ctt B luat Dan sw nam 2005,
Luat cong ching va cac quy dinh cua phap luat co lién quan, cong chu’ng vién da
thu 1y, giai quyét hd so thuc hién ky chimg nhan “Hop dong ty quyén” sd cong
chung 00008616 ngay 20/12/1013.

Péi v6i ho so di chiic, 6ng Tran Th va ba V& Thi T hoan toan khoe manh,
trang thai tinh thin hoan toan minh man, sang sudt, thé hién y chi tu nguyén
mudn lap di chic dé lai tai san trén cho dong Tran Viét N (thé hién but tich tai bat
luc s6 03) ho so cong chimg sd 08645 ngay 20/3/2013.

Cling theo trinh tu thu tuc chung nhu trén, sau khi nghe cong chimg vién
giai thich quyén, nghia vu va loi ich hop phap cua ho, ¥ nghia va hau qua phap
ly ctia viéc cong chimg di chiic, 6ng Tran Th va ba Vo Thi T dong y chuyen hd
so qua b phan thu ky soan thao hop dong theo yéu cau ctia ngudi yéu ciu cong
ching.

Ong, ba c6 tai san hop phap, co quyén dinh doat tai san cta minh cho
ngudi khac. Cho thdy, tai thoi diém cong chimg 6ng Tran Th va ba Vo Thi T ¢6
nang lyc hanh vi dan sy, da tu nguyén lap di chic. Muc dich, ndi dung di chuic
khong vi pham phép luat, khong trai dao dic xa hdi. Can ctt Bo luat Dan su
2005, Luat cong ching va cac quy dinh cia phap luét co6 lién quan, cong chung
vién da thu 1y, giai quyét ho so thyc hién ky ching nhan “Di chic” sé cong
chung 00008645 ngay 20/12/2013.

Vi€c cong chimg vién Van phong cong chung T dé ching nhén hop dong
iy quyén, chimg nhan di chic cua 6ng Tran Th va ba Vo Thi T 1a dung theo
trinh ty theo quy trinh tiép nhan va xir Iy ho so cong ching cac hop dong, giao
dich va ding theo quy dinh cta phép luat.

Nay nguyén don ba V& Thi T, 6ng Tran Cong B khai kién yéu cau Toa an
nhan dan Quan A, Thanh phd H6 Chi Minh huy “Hop dong ty quyén” va “Di
chac” néu trén 1a khong co6 can ctr.

5/ Doan bay 919 trinh bay:

~ Doan bay 919 co6 ‘cép Quyét dinh §6 144/DB ngay 08/8/1990 vé viéc cip
dat cho gia dinh 6ng Tran Th st dung cat nha & vi thoi diém nay ong Th la phi
cong cua Boan bay 919.



~ Sau khi nhan Quyét dinh 144 thi gia dinh 6ng Th cit nha & va sir dung cho
dén nay.

Gia dinh 6ng Th c6 lién hé véi co quan c6 tham quyén dé xin cép gidy
chimg nhan s¢ hitu nha dat thi Poan bay khong dugc nam va khong duogc biét

Trong vu kién tranh chip nay chung t6i khéng co ¥ kién, dé nghi Toa an
gidi quyét theo quy dinh cua phép luat. Vi Iy do cong viéc chiing td1 xin dugce
vang mat trong sudt qua trinh toa gidi quyét vu an.

6/ Uy ban nhan dan quan U, Thanh phd H6 Chi Minh:

Nguon gbc dat do Poan bay 919- Tong Cong ty X Viét Nam co quyét
dinh s6 144/PB ngay 8/8/1990 cip cho gia dinh ong Tran Th véi dién tich
154m2, kem xac nhan cuia Poan bay ngay 20/11/2007. Nha xay dung nam 1991
theo xac nhan cua Uy ban nhan dan Phuong B, quan C. Ké khai nha dit nam
1999 do 6ng Tran Th dtng tén ké khai véi dién tich khuén vién 154m2, nha 02
tang.

Nam 2007, 6ng Th ba T 1ap tha tuc cp gidy chung nhan, Uy ban nhan
dan Phuong 2 xac nhan nha dat khong co tranh chap. Cin ctr Luat nha ¢ nim
2005 va Nghj dinh s6 90/2006/ND-CP ngay 06/9/2006 vé thi hanh Ludt nha ¢;
Phong quan ly d6 thi da tham muu Uy ban nhan dan quan U cap Gidy chung
nhan quyén sé hitu nha ¢ va quyén st dung dat & sé6 50 duong Trudng Son,
Phuong B, quan C véi dién tich 160,20m2, dién tich xay dung 444,13m2, nha 3
tang, san bé tong cot thép.

Ngay 05/12/2014 Vin phong dang ky dat dai quan U di cap nhat tén
nhimg ngudi thira ké cin nha trén 1a ba V3 Thi T, 6ng Tran Hiru Q, ba T ran Thi
Thanh M, ba T ran Thi Binh, 6ng Tran Cong B, ba T ran Thi L 1én trang 4 cua
gidy s6 410/UB.GCN ngay 21/01/2008 néu trén, can clr van ban khai nhan di
san thira ké s6 044998 ngay 18/11/2014 do phong coéng chimg s6 4 chirng nhan
(6ng Tran Th chét ngay 06/7/2014) va co sé phap 1y theo Piéu 17 Thong tu
23/2014/TT-BTNMT ngay 19/5/2014 ctia B6 Tai nguyén va Moi truong.

Trong vu kién tranh chap nay chung toi khong c6 ¥ kién, d¢ nghl Toa giai
quyét theo quy dinh cua phap luét. Vi ly do cong vi€c, chung t6i xin dugc vang
mat trong suot qua trinh Toa an giai quyet vu an.

Tai ban an dan sy so thim s6 125/2019/DS-ST ngay 18 thang 6 ndm
2019, Toa 4n nhan dan Quan A, Thanh phd H6 Chi Minhda quyét dinh:

_ Cén cit vao khoan 11 Diéu 26, diém a khoan 1 Piéu 35, diém m khoan 2
Diéu 39, bicu 144, biéu 147, khoan 1 bi¢u 227, khoan 2 Dbiéu 229, biéu 271;
bicu 273, Diéu 278, bicu 280 cua B luat To tung dan sy nam 2015 ¢o6 hiéu luc
thi hanh ngay 01/7/2016.

Can ¢t Diéu 9, diém a, d, khoan 1 Piéu 35; Diéu 36, khoan 1 Diéu 48
Luat cong chung nam 2006 co6 hi¢u luc thi hanh vao ngay 01/7/2007; Can cu
diém b khoan 2 Bi¢u 13 ND 110/2013/ND-CP.

Can ¢t khoan 2, khoan 3 Piéu 23 Luat dat dai 1993;



Can ct khoan 1 Piéu 50 Luat dat dai nam 2003;

Can cr khoan 1 Diéu 13, khoan 2 Piéu 14, diém a khoan 1 Diéu 91 Luat
nha & nam 2005.

Cian ¢t Diéu 663 B luat Dan sy nam 2005;

Cin ctr Luat phi va 18 phi Toa an ndm 2015 cua Qudc hoi va Nghi quyét
s6 326/2016/UBTVQH 14 ngay 30/12/2016 ctia Uy ban thuong vu Qudc hoi;

Can cir Luat Thi hanh 4n dan sy ndm 2008 stra doi bd sung nam 2014.
Tuyén xu:

1. Yé hinh thire: Xur Vrfmg‘ mat Doan bay 919, Uy ban nhan dan quan U,
Thanh pho H6 Chi Minh, 6ng Tran Viét N, ba T ran Thi Song H.

2. V& noi dung:
Xu,
~ Chép nhén toan bg yéu cau khoi kién clia nguyén don ba V5 Thi T va 6ng
Tran Cong B.

Tuyén bo:

“Hop dong uy quyén ngay 20/12/2013 tai Vin phong cong chung T, sO
448 Nguyén Vin Linh, phuong N, Quén A, Thanh phé H6 Chi Minh, s6 cong
ching 00008616 quyén s6 03 TP/CC-SCC/HPGD”

Va “Ban di chic 1ap ngay 20/12/2013 tai Van phong cong ching T, sO
448 Nguyén Van Linh, phuong N, Quan A, Thanh pho H6 Chi Minh, s6 cong
chung 00008645 quyén s6 03 TP/CC-SCC/HPGD” 1a v6 hi€u vi vi pham phép
luat.

Budc bi don Van phong cong chiing T huy 02 van ban trén.

Ngoai ra, ban an so thdm con tuyén vé phan an phi, quyén khang cao va
thi hanh 4n cua cac duong su theo qui dinh cua phap luét.

Ngay 01/7/2019 bi don Van phong cong ching T khang c4o toan bd ban
an s6 125/2019/DSST ngay 18/6/2019 cua Toa 4n nhan dan Quan A, Thanh phd
Ho6 Chi Minh, dé nghi Toa an cip phuc tham xét xir hily toan bd ban an so tham
s6 125/2019/DSST ngay 18/6/2019 ctia Toa an nhan dan Quén A, Thanh phd Ho
Chi Minh.

Vi bi don cho rang Toa an cip so thim chap nhan yéu cau khoi kién cia
nguyén don, budc bi don huy hai van ban trén la khong c6 c6 can ctr phép luat
vi: Toa 4n cap so tham da khong ap dung ding quy dinh cua phéap luat; Khong
khach quan trong viéc xem xét, danh gia ching ctr, bo sot chung ctr, dan toi xét
XU sai ndi dung, ban chit cia Van ban cong chimg. Cu thé:

V& t6 tung: Toa an cip so thdm d3 vi pham khoan 1, khoan 2 Diéu 269
cta BO luat TH tung dan sy 2015 vé cép, trich luc ban an, giao, giri ban an gay
khoé khan cho viéc thuc hién quyén khang céo theo khoan 1 Piéu 273 BO luat T6



tung dan sy 2015.

Ban an xac dinh ba H 1a ngudi ¢6 quyén loi, nghia vu lién quan nhung tai
muc 2 Phan nhan dinh va muc 4 Phan quyét dinh cta ban an khong xac dinh
quyén khang céo cua ba H 1a vi pham khoan 22 Diéu 70, 73 B6 luat T tung dan
su 2015.

Vé noi dung:

- Ban 4n nhan dinh rang trén phleu yéu cau cong chimg khong c6 chir ky
ctia 6ng Tran Th, c6 nghia 14 12 6ng Tran Th khong ty minh yéu cau 1ap di chic
1a khong c6 can clr. Tai khoan 2 Piéu 4 Luat cong chimg nim 2006 quy dinh:
Vin ban cong chimg bao gém cac ndi dung sau: “a) hop dong, giao dich; b) Loi
chitng ciia ¢éng chieng vién.”. Vay nén, phiéu yéu cau cong chimg khong phai 1a
ndi dung cua vin ban cong chimg ma chi 13 mot thii tuc trong hd so cong chimg.
Ong Tran Th khong ky phiéu yéu cau cong chimg nhung 6ng Tran Th d3 ky, lan
tay va ghi rd ho tén vao phan cudi ban di chuc 1ap ngay 20/12/2013 tai Van
phong cong ching T, 6ng Th con viét “Chiing t6i da doc va xdc nhdn néi dung
di chuc dung y nguyén cua chung toi”.

- Ban an nhan dinh: Can cir quy dinh ludt dat dai nam 1993, 2005 va Ludt
nha ¢ nam 2005 thi Quyét dinh s6 144/0D ngay 08/8/1990 ciia Podan bay 919,
Tong Céng ty X Viét Nam cdp dat cho ong Th la khéng c6 tham quyén cap dat,
quyét dinh s6 144/0P ngay 08/8/1990 ciia Podn bay 919, Tong Céng ty X Viét
Nam chi la tai liéu co gid tri xdc nhan thoi dzém gia dinh éng Tran Th sir dung
ddt dé lam can cir cdp gidy chitng nhan quyen sir dung dat, khéng cé gid tri thay
thé Glay chimg nhdn quyén siv dung dat. Viéc vin phong cong ching can cir
quyét dinh 144/0D ngay 08/8/1990 cua Doan bay 919, Tong Cong ty X Viét
Nam dé lam gidy to thay thé gidy chimg nhan quyén su dung ddt dé cong ching
di chiic la vi pham diém d khodn 1 Piéu 35 Ludt cong chitng nam 2006.

Pong thdi ban an nhéan dinh: Thira nhan quyét dinh s 144/0D ngay
08/8/1990 ciia Podn bay 919, Téng Cong ty X Viét Nam la cdp ddt cho gia dinh
dong chi Tran Th thoi diém nam 1990, gia dinh éng Tran Th ba T va cac con
6ng Th ba T la nhitng nguoi dwoc cdp dat, do dé 6ng Th ba T khéng cé quyén
Ip di chiic, khéng cé quyén dinh doat tai san ciia nhitng nguwoi con trong khoi
tai san chung gia dinh khi chua cé sy dong ¥ ciia cdc con, nén néi dung di chiic
va hop dong ity quyén Idp ngay 20/12/2013 tai Vin phong cong chimg T |4 tréi
quy dinh phap luat.

Viéc nhan dinh nhu trén 13 c6 sy mau thuan, khong cé co sd vi trén thyc
té Uy ban nhan dan quan U dd yéu cau 6ng Th ba T cung cip quyét dinh sb
144/Qb ngay 08/8/1990 cua DBoan bay 919, Téng Cong ty X Viét Nam dé lam
co sO cap gidy ching nhén quyén so hitu nha & va quyén su dung dat 0. Tai gidy
chtng nhén s6 410/UB.GCN ngay 21/8/2008 cap cho ong Tran Th va ba V& Thi
T ma khong hé co cac ddng so hitu sir dung 1a cac con cta 6ng Th va ba T uyét.
Do d6, viéc ong Tran Th va ba V5 Thi T 1ap di chiic chung cta vo chéng dé
dinh doat tai san chung ctia vo chong 13 ding quy dinh ctia phap luat.
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- Ban 4n nhan dinh: “Khi tién hanh cong chung di chic mét phan quyén
st dung dét thi thanh phﬁn hd so thiéu ban vé& do dac xac dinh vi tri phﬁn dién
tich 77m2 di di ting nim trong phan dién tich 154m2, khong tién hanh do vé&
nén da khong phat hién tai san da duoc cp gidy chung nhan, khéng xac dinh
dugc vi tri tai san di tang, ndi dung di chic khong xac thuc 1a khong chinh xac,
c6 sy nham 13n vé phap luat vi khi tién hanh céng ching di chuc, khong nhat
thiét phai tién hanh do vé& xé4c dinh vi tri tai san nham x4c dinh tinh trang lich st
cua tai san lap di chuc.

- Ba V& Thi T la nguoi biét doc, biét viét nén khong thudc truong hop
pha1 6 nguoi lam chiang. Bén nguyén don khong dua ra dugc chimg cir hodc
gidy to gi ctia co quan c6 thim quyén ghi nhan viéc ba T bi han ché vé thé chat
nén khong thudc truong hop di chic phai ¢6 nguoi lam chimg 1ap thanh van ban
theo quy dinh cua Piéu 652 Bo luat Déan sy 2005.

Vi€c Van phong cong chimg T dé cong ching Hop dong uy quyen va ban
di chiic 12 dung quy dinh cua phap luat. Do d6, dé nghi cap phiic tham huy ban
an so tham.

Ngay 02/7/2019, ba Nguyén Thi H khang cédo toan bd ban an S(f)
125/2019/DSST ngay 18/6/2019 cua Toa an nhén dan Quan A, Thanh pho Ho
Chi Minh dé€ nghi Toa an cap phtc tham huy toan bg ban an so tham.

Ngay 03/9/2019, 6ng Tran Viét N khang céo toan bd ban 4an so
125/2019/DSST ngay 18/6/2019 ciia Toa an nhan dan Quan A, Thanh ph Ho
Chi Minh.

Ngay 02/7/2019, Vién truéng Vién kiém sat nhan dan Quan A, Thanh phé
H6 Chi Minh c6 khang nghi sé 153/QDKNPY-VKS-DS d6i véi ban an sd
125/2019/DSST ngay 18/6/2019 ctia TOa an nhan dan Quan A, Thanh ph Ho
Chi Minh v6i1 ndi1 dung khang nghi nhu sau:

1/ Vé to tung: Xac dinh ba H 1a nguoi co quyen lgi nghia vu lién quan
nhung khong danh cho ba H quyén khang cdo 1a c6 thiéu sot.

2/ Vé noi dung: Ban an chap nhan toan bo yéu cau khoi kién clia nguyén
don ba V& Thi T va 6ng Tran Cong B 1a khong c6 co sd vi:

Ban an nhén dinh “Nhan thay bi don di vi pham quy dinh thu tuc cong
chung khi tién hanh cong chimg van ban di chic, cu thé phiéu yéu cau cong
chung di chiic cia 6ng Th” 1a khong dung, vi: Theo quy dinh tai khoan 2 Piéu
48 Luat cong ching nam 2006 quy dinh: Nguoi 1ap di chuc phai ty minh yéu
cau cong chung di chic, khong uy quyen cho nguo1 khac yéu cau cong chu’ng di
chuc nhung khong quy dinh budc tat ca nhitng nguoi 1ap di chuc phai cung Ky,
V1et ho tén vao phiéu yéu cau céng chimg. Nhu vay, ban an nhan dinh thiéu yéu
cau cong chimg di chuc caa 6ng Th 1a vi pham quy dinh thi tuc cong ching 1a
khong c6 co s6. Mac du trong ban di chiic ong Th ¢6 ky, ghi ho tén vao cac
trang Di chuc va lan tay day du va ong con viét thém noi dung: “Chiing 16i da
doc va xac nhan ngi dung di chuc dung y nguyén cua chung t6i” .
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Ban 4n nhan dinh: Van phong cong chimg T cin ¢ vao quyét dinh sb
144/DB ngay 08/8/1990 cua Poan trudéng doan bay 919 1am gidy td thay thé cho
gidy chirmg nhin quyén sir dung dat dé cong chimg ban di chuc 1a vi pham diém
d khoan 1 Dléu 35 Luat cong chimg nam 2006; Lanh dao don vi quéc phong
hodc don vi qudc phong khong c6 thAm quyén cip dit; Quyét dinh s6 144/PB
ngay 08/8/1990 trong do Diéu 1 c6 ghi: “Nay cho gia dinh dong chi Tran Th
duoc cAp dat 1am nha...” thoi diém nam 1990, gia dinh Ong Th gom c6: Ong Th,
ba T va céc con cua 0ng Th ba T la nhing ngudi dugc cap dat, do d6 6ng Th ba
T khong c6 quyén lap di chuc dinh doat tai san cua nhitng ngudi con trong khoi
tai san chung cta gia dinh 1a chua xem xét dy du, toan dién ndi dung vu 4n vi:

Nhan thiy dbi twong di chuc 13 quyén st dung 77m? dét tai 16 7, khu B,
thudc khu mat vi ndm trong khu vuc san bay Tan Son Nhat dudng Trung Son,
Phuong B, quan C, Thanh phd H6 Chi Minh duoc cép theo quyét dinh sd
144/PB cia Poan bay 919, Tong Cong ty X Viét Nam ngay 08/8/1990 trén co
sO quyét dinh s6 304/QD-TM ngay 30/7/1988 cia Bo Tong tham muu- quan doi
nhan dan Viét Nam va quyét dinh sé6 1003/TCHK ngay 14/12/1988 cta Tong
cuc Hang khong dan dung va di duge Uy ban nhan dan Thanh phdé H6 Chi Minh
phé duyét tai quyét dinh s6 750/QD-UB ngay 07/5/1992. Bén nam 2008 da dugc
Uy ban nhan dan quan U, Thanh phé H6 Chi Minh cap gidy chiing nhan quyén
sir dung dat s6 410/UB.GCN ngay 21/01/2008 cho 6ng Th ba T 1a chii sé hiu.

Nhu vay, theo quy dinh tai Diéu 646 BLDS 2005 “Di chuc 1a sy thé hién
¥ chi cia ca nhan nham chuyén tai san cia minh cho nguoi khac sau khi chét”,
viéc 0ng Th va ba T 1ap di chuc tai thoi diém 20/12/2013 1a pha hop véi quy
dinh cua phap luat vé quyén dinh doat tai san va khong lam anh huong dén
quyén loi cuia nhitng ngudi con trong khdi tai san chung cta gia dinh theo nhan
dinh cta ban an néu.

Mit khac, theo quy dinh tai khoan 2 Piéu 8 Luét cong chting nim 2006
quy dinh: “Ngudi yéu cau cong ching xuat trinh ddy du cic gidy to can thiét
lién quan dén viéc cong chung va chiu trach nhiém vé tinh chinh xac, tinh hop
phap cua cac gidy to d6”. Viéc 6ng Thoa, ba T xuét trinh quyét dinh s6 144/PB
ctia Poan bay 919 khi cong chimg ban di chuc nhung nay 6ng Th chét, ba T lai
yéu cau tuyén bd di chiic vo hiéu do van phong cong chimg cin ctr quyét dinh
144/DB ngay 08/8/1990 1a khong c¢6 co so chap nhan.

Ban an nhan dinh: Mdt khac theo ba Vo Thi T trinh bay thi ba 1a nguoi
khong biét chit, chi biét ky tén va viét ho tén cia minh. Ngoai ra kha ning doc
va viét clia ba rat han ché. Do ba V& Thi T khong doc chit khong ranh nhung khi
thuc hién viéc cong chimg, cong ching vién di khong yéu cau ngudi 1am ching
chtng kién 1a khéng tudn thu dung theo quy dinh tai Pidu 9 Luat cong ching
2006 va khoan 3 Piéu 652, Piéu 656 Bo luat dan sy nam 2005 13 khong diing,
VI

Nhén thay trudc khi cong ching ban di chiic ba T ¢6 ky vao phiéu yéu cau
cong chimg hop dong, giao dich. Trong ban di chic trudc khi ky va ghi ho, tén,
6ng Th con viét ndi dung: “Chuing toi da doc va xac nhan noi dung di chiic dung
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y nguyén cua chung t6i”, ba T ciing ky va ghi ddy du ho tén cia minh. Nhu vay,
khing dinh ba T va éng Th d3 doc lai ban di chuc. Dong thoi tai gidy uy quyen
ngay 19/6/2018 lap gitta 6ng Ba va ba T thi ba T ¢6 ghi ndi dung: “Pd doc va
dong v, Tuyét, Vé Thi T” va tai cac bién ban 1am viéc véi Toa an ba T ciing ky
va ghi ho tén day du.

Nhu vay chimg to ba T biét viét, doc chtr khong phai ba T khong biét chir
nhu ban an nhan dinh chi theo 101 trinh bay cua mot bén 1a ba T 1a khong dung
su that.

Theo quy dinh tai khoan 1 Diéu 658 B¢ luat Dan sy ndm 2005 quy dinh:
Thu tuc lap di chuc tai co quan cong chimg hodc Uy ban nhan dén x4, phuong,
thi tran.

“Viéc ldp di chiic tai co quan céng chimg hodc tai Uy ban nhdn ddn xa,
phuong, thi tran phdi tudn thu theo thu tuc sau day:

1. Nguwoi lgp di chiic tuyén bé néi dung di chiic triede cong chimg vién
hodc nguoi co tham quyén chirng thuc ciia Uy ban nhan dan xa, phwong, thi
tran. Cong chitng vién hodc nguoi c¢é tham quyén chitng thie phdi ghi chép lai
néi dung ma nguoi ldp di chiic da tuyén bo. Nguoi Idp di chiic ky hodc diém chi
vao ban di chiic sau khi ky xac nhan ban di chuc da dwoc ghi chép chinh xac va
thé hién ding y chi ciia minh. Céng chitng vién hodc nguwoi cé tham quyén
chitng thuwc ciia Uy ban nhén dén xd, phwong, thi tran ky vao ban di chiic.

2. Trong truong hop nguoi ldp di chuc khong doc dwoc hoac khong nghe
dwoc ban di chiic, khong ky hodc khéng diém chi dwoc thi phdi nho nguwoi lam
ching va nguoi ndy phai ky xac nhan triedc mat cong ching vién hodac nguoi co
tham quyén ching thyc cua Uy ban nhdn ddn xd, phwong, thi tran. Cong chiing
vién, nguoi co tham quyén chirmg thuc ciia Uy ban nhdan déan xd, phwong, thi
trdn chitng nhdn ban di chiic triede mdt nguwoi ldp di chiic va nguwoi lam chiing.”

Nhan thdy ong Th va ba T ky ban di chtc trudc mit cong ching vién, co
lan tay, ky va viét tén day du, duoc ky tén vao ca hai trang di chic va dng Th ¢6
viét thém noi dung: “Chiing téi da doc va xdc nhdn néi dung di chiic ding y
nguyén cia ching t6i”. Ong Ba ciing xac nhan chir viét va chit ky trong ban di
chic nay 13 ctia cha me ong. Nhu vdy d6i chiéu véi quy dinh néu trén thi ban di
chac nay khong can nguoi lam ching 1a ding quy dinh cua phap luat.

Déi v6i ban an nhan dinh: Hop dong uy quyén ngay 20 thdng 12 nam
2013 tai Van phong cong chung T, s6 448 Nguyén Vin Linh, ~phuong N, Quéan
A, Thanh phé HO Chi Minh, sé cong ching 00008616 quyén sb 03 TP/CC-
SCC/HPGD 1a v6 hi€u cling nhu ban di chuc néu trén 1a khong ding. Véi cac ly
do da phan tich cu thé trong phan Ban di chuc.

Do d6, Vién trudong Vién kiém sat nhan dan Quan A, Thanh phd HO Chi
Minh khang nghi d6i v6i Ban an sb 125/2019/DS-ST ngay 18/6/2019 cta Toa &n
nhan dan Quan A; pé nghi Toa an nhan dan Thanh phé HO Chi Minh xét xtr
phtc tham theo huéng trén.
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Tai phién toa phic tham:

Nguyén don dé nghi Hoi dong xét xtr gitr nguyén ban an so tham, khong
dong y voi Khang nghi cua Vién kiém sat nhan dan Quan 7 va ndp cho Toa an
01 usb ghi &m va hinh anh cudc noi chuyén thé hién viéc cong chimg di chic va
hop ddng & nha ba Tuyét va 6ng Th, khong phai tai Van phong Cong chimg Tan
Thuan.

Bi don Van phong cong ching T dé nghi Hoi dong xét xir hily ban an so
tham do c6 vi pham vé t6 tung dan sy va ap dung phap luat.

Ong Tran Viét N1 1a ngudi dai dién hop phap cia ngudi co6 quyén loi,
nghia vu lién quan 6ng Tran Viét N dé nghi Hoi ddng xét xir huy ban an do c6 vi
npham nghiém trong thu tuc t6 tung. Trudng hop néu Toa an tuyén bd Di chiic
va hop dong tiy quyén 1a vo hiéu, thi phai boi thuong cho dng, boi 18 ban chat su
viéc la /2 can nha va dat tai Truong Son, phudng W, Quén S 1a cua ng N, thuc
té 6ng N ciing da quan ly str dung tur khi xay dung xong cho dén nay, 6ng Th va
ba Tuyét da gian dbi trong viéc chuyen sang tén cho dng N, do d6 néu tuyén bd
van ban cong chimg vo hiéu thi bdi thuong cho 6ng theo gia tri dinh gia cin nha
va dat do.

Ong Nguyén Xuéin C 1a nguoi dai dién hop phap cua ngudi cd quyén loi,
nghia vy lién quan ba Tran Thi H dé nghi Hoi dong xét xtr hiy ban an do co vi
pham nghiém trong thu tuc t6 tung.

Ba Tran Thi Song H 1a ngudi dai dién hop phap cta nguoi ¢6 quyén loi
nghia vu lién quan ba Tran Thi L dé nghi giit nguyén ban an so tham, boi 18 Vin
phong cong chimg T di thuc hién céng ching khong co yéu cau cua 6ng Th khi
ca hai 6ng ba 1a nguoi 10n tudi, khong kham sirc khoe cho vo chdng 6ng Th, ba
T. Mit khac, Quyét dinh 144 dung dé cong ching ndi dung da hét hiéu luc va
chi ¢6 01 ban duy nhat di nép cho UBND Quén S, nhu vay Vin phong Cong
chimg T da cong chimg khong ding.

Pai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh phat biéu:

Viéc tuan thu phap luat trong qua trinh giai quyet vu an: Tham phan
chu toa da chap hanh dung quy dinh cua B¢ luét T6 tung dan su trong qua
trinh giai quyet vu an. Hoi dong xét xu da thuc hién dung cac quy dinh cua
B6 luat T4 tung dan su vé “Nguyén tic xét xtr, thanh phan hoi dong xét xir, su
c6 mit cla cac thanh vién trong hoi dong xét xir va thu ky phién toa; Pham vi
xét xir phtic tham” tai phién toa phuc tham.

Vé noi dung vu an: Giir nguyén nodi dung khang nghi cia Vién trudng
Vién kiém sat nhan dan Quén A, Thanh ph6é H6 Chi Minh. Pé nghi Hoi dong xét
XU xét Xt phuc tham hily ban an so tham.

NHAN PINH CUA TOA AN:
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Sau khi nghién ctru tai li¢u, ching ctr c6 trong ho so vu an dugc tham tra
cong khai tai phién toa va can ctt vao két qua tranh luan. Hoi dong xét xir phuc
tham nhan dinh:

[1] V& hinh thirc:Khang c4o caa bi don, ngudi co quyén loi, nghia vu lién
quan va khang nghi cua Vién truong Vién kiém sat nhan dan Quéan A, Thanh
ph6 Hb Chi Minh nam trong han luat dinh va cic duong su di dong tam ng an
phi phuc tham, 14 phu hop véi quy dinh tai Diéu 273 B6 luat Té tung dan su
nam 2015, nén don khang cao, khang nghi duogc chap nhan xem xét theo trinh tu
phuc thém.

[2] Vé ndi dung: Xeét yéu cau khang céo ctia bi don Vian phong cong
ching T, nguoi co quyén lgi nghia vu lién quan 6ng Tran Viét N va khang nghi
ctia Vién truong Vién kiém sat nhan dan Quan A, Thanh phé HO Chi Minh, Hoi
d6ng xét xtr nhan thay:

Ban an so tham nhén dinh: Di chic va Hop dong ¢ uy quyén cin ct vao cac
gidy to thoi diém cong ching do phia nguyén don cung cap chua tham dinh, do
v&, khong c6 gia tri phap 1y dé cong chumg 1a vi pham Diéu 9, khoan 1 Diéu 48,
khoan 1 Piéu 35, khoan 1,2 Piéu 36 Luat Cong ching nim 2006; diém b khoan
2 Piéu 13 Nghi dinh 110/2013/ND-CP ngay 24/9/2013 vi pham khoan 3 Piéu
652, 656 Bo luat dan sy nam 2005, do do6 cap so tham d4 chip nhan yéu cau cua
nguyén don, tuyén“Hop dong uy quyén ngay 20/12/2013 tai Vin phong cong
chung T, s6 448 Nguyén Vin Linh, . phuong N, Quan A, Thanh phdé HO Chi
Minh, sé cong chirmg 00008616 quyén sé 03 TP/CC- SCC/HBGD” Va “Ban di
chuc lap ngay 20/12/2013 tai Van phong cong chimg T, sd 448 Nguyén Vin
Linh, phuong N, Quan A, Thanh phé H6 Chi Minh, sé cong chimg 00008645
quyén s6 03 TP/CC-SCC/HPGD?” 1a v6 hiéu vi vi pham phap luat. Budc bi don
Vian phong cong chirng T hiy 02 van ban trén.

Nhan thdy cap so tham tuyén b cac van ban cong chung la v6 hiu
nhung khéng xac dinh 16i va chua giai quyét hau qua phap ly cua viéc tuyén bd
van ban coéng ching vo hi¢u theo quy dinh tai Piéu 400 Bo luat T6 tung dan sy
2015, ciing khong 1ap bién ban vé viéc giai thich cho cac duong sy vé hau qua
phap 1y ctia viéc tuyén bd hop dong vo hiéu va luu vao hd so vu an theo hudng
dan tai Cong van s6 01/2017/GD-TANDTC ngay 07/4/2017 ciia Toéa 4n nhan
dan Toi cao giai dap 01 sé van dé nghiép vu 1a chua giai quyét triét dé cac van
dé cua vu an dé dam bao hét cac quyén loi, nghia vu cta cic duong su ma cap
phuc thim khong thé khic phuc duge.

Pong thoi cip so tham xac dinh dwong su yéu cau tuyén bd vin ban cong
chirng vo hi¢u, nhung trong phﬁn quyét dinh, cip so tham vira tuyén bd vin ban
cong chimg vo hi€u, vira yéu cau Van phong cong ching huy cac van ban cong
chtng 13 giai quyét vuot qua yéu cau khoi kién ban dau ciia nguyén don.

Tai phién toa phuc tham, nguyén don 6ng B cung cap 01 usb va 1 ban giai
trinh, cung mot s6 hinh anh thé hi¢n viéc 6ng C — Truong Van phong cong
chung T thtra nhan viéc cong ching hop dong va di chuc ngoai tru s¢ cua Van
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phong Cong chung T, can trung cau giam dinh dé xac dinh tinh c6 hiéu lyc cia
di chuc va hop dong ty quyén.

_Tai phién toa phuc tham, nguoi co quyén loi nghia vu lién quan ong N co
yéu cau giai quyét trach nhiém boi thuong trong truong hop tuyén bb 2 van ban
cong ching néu trén la vo hiéu, day la yéu cau moi, can thiét giai quyét trong
cing vu 4n ma cdp phuc thAm khong thé xem xét giai quyét dugc.

Cép so tham khong tuyén quyén khang cao cho nguoi co quyén loi, nghia
vu lién quan ba Tran Thi H, nén Hoi dong xét xtr khong c6 can ¢t xem xét doi
voi khang céo ctia ba H.

~ Ngoai ra, can lam rd Poan ba y 919 cap bao nhi€u ban chinh Quyét dinh
sO 144. Tai sao trong ho so thé hién c6 2 Quyét dinh 144, ky cung ngay thang
nam nhung do 2 nguoi khac nhau ky?

Do d6 can thiét hiy toan bd ban 4n so' tham s 125/2019/DS-ST ngay 18
thang 6 ndm 2019, Toa 4n nhén dén Quén A, Thanh pho Ho Chi Minh. Giao
toan bo ho so cho Toa &n cap so tham xem xét giai quyét lai theo thu tuc chung.

[3] Vé an phi:

- An phi dan sy so thAm: Can cir cac tai lidu chimg ctr c6 trong ho so thi
ong Trén Cong B, ba VO Thi T hién nay trén 60 tuéi cin ctr Piéu 2 Luat nguoi
cao tudi va diém d khoan 1 Piéu 12 Nghi quyét 326/2016/UBTVQH14 ngay
30/12/2016 ctia Uy ban Thuong vu Qudc hdi Quy dinh vé mirc thu, mién, giam,
thu, nop, quan ly va st dung an phi va 1€ phi Toa &4n Phép lénh vé an phi 18 phi
Toaan, 6ng Ba ba T thudc truong hop dong mién 4n phi. Do hiy an, nén an phi
so tham s& dugc giai quyét khi Toa 4n cap so thadm xem xét giai quyét lai vu 4

- An phi phuc tham: Ong Tran Viét N, Vian phong cong chimg T khong
phai chiu an phi phuac tham. Hoan cho Ong Tran Viét N, Vian phong cong chimg
T s6 tién tam ung an phi dan sy phic tham d3 ndp theo quy dinh tai Diéu 2 Luat
nguoi cao tudi va diém d khoan 1 Piéu 12; Khoan 2 Piéu 29 cua Nghi quyét s6
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Qubc hoi Quy
dinh vé muc thu, mién, giam, thu, ndp, quan 1y va st dung an phi va 1€ phi Toa
an Phap 1énh vé an phi 18 phi Toa an.

Vi cac Ié tren,
QUYET PINH:

Cin cir khoan 3 Dicu 148, Dicu 293, khoan 3 Diéu 308, Bicu 310, icu
313 B0 luat To6 tung dan sy nam 2015,

Can cuo Nghi quyét sd 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban Thuong vu Qudc hoi Quy dinh vé mirc thu, mién, giam, thu, ndp, quan ly va
str dung an phi va 1¢ phi Toa &n Phép 1énh vé an phi 1& phi Toa an

Tuyén xu:
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1. Chap nhan khang cao cua bi don — Van phong cong ching T; chap
nhan khang cdo cua ngudi co quyén loi, nghia vu lién quan - 6ng Tran Viét N;

chap nhan n}ot phan khang nghi cta Vién truong Vién kiém sat nhan dan Quan
A, thanh ph6 H6 Chi Minh.

Huy toan bd ban 4n so thim sb 125/2019/DS-ST ngay 18 thang 6 nam
2019, Toa éq nhan dfm Quan Az Thanh phé H6 Chi Minh,; phuyén ho so vu an
cho Toa an cap so tham giai quyét lai vu an theo thu tuc so tham.

2. An phi:

2.1. An phi dan sy so tham: S& duoc giai quyét khi Toa an cip so thim
xem x¢€t gidi quyeét lai vu an.

2.2. An phi phac thim: Hoan cho 6ng Tran Viét N, Vin phong cong
ching T sd tién tam Ung 4n phi dan su phtc tham 14 300.000 (ba trim ngan)
ddng da nop theo bién lai tam Gmg an phi, 1& phi Toa an s6 AA/2018/0037537
ngay 07/12/2018 ctia Chi cuc Thi hanh 4n dan sy Quan A, Thanh phé H6 Chi
Minh.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhén: , TM. HQI PONG XET XU PHUC THAM
- Toa 4n nhan dan Toi cao; THAM PHAN — CHU TQA PHIEN TOA
- Toa 4n nhan dan cap cao tai TPHCM;

- Vién kiém sat Cép cao tai TPHCM,
- Vién kiém sat nhan dan Tp.HCM

- TAND Quén A, TPHCM;

- Chi cuc THADS Quan A, TPHCM,;

- Cac duong sy (dé thi hanh)

- Luu hd so vu an.

Ngé Thi Kim Khanh
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