TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO SOC TRANG Poc 1ap - Tw do - Hanh phic
TINH SOC TRANG

Ban 4n s6: 80/2023/DS-ST
Ngay 28-7-2023
V/v tranh chap hop dong vay tai san

, _ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO SOC TRANG, TINH SOC TRANG

- Thanh phéin Hpi dong xét xir so thdm gom co:
Tham phan - Chii toa phién toa: Ong V5 Vian Nhu
Cdc Hoi tham nhan dan:

Ong Huynh Phudc

Ong Nguyén Phuédc

- Thuw ky phién toa: Ba Pham Thi Cam Van, Thu ky Toa an nhan dan
thanh pho Soc Trang, tinh S6c Trang

- Dgi di¢n Vién Kiém sit nhan dan thanh phé Séc Tring, tinh Séc
Trang tham gia phién toa: Ba D6 Ngoc Tuyén - Kiém sat vién.

Ngay 28 thang 7 nam 2023 tai try s Toa an nhan dan thanh phd Soc
Trang, tinh Soc Trang xét xir so tham cong khai vu 4n thy 1y s6 12/2023/TLST-
DS ngay 06 thang 01 nam 2023 vé tranh chap hop dong vay tai san theo Quyét
dinh dua vu an ra xét xtr s6 12/2023/QDXXST-DS ngay 20 thang 6 nim 2023
gifra cac duong su:

- - Nguyén don: Ba Lam Thi H, sinh ndm 1946; Dia chi: S6 A duong N,
Khém D, Phuong A, thanh pho S, tinh S6¢ Trang; (c6 mat)

- Bi don: Ba Quéch Thi S; ia chi: s B duong T, khom B, phudng E,
thanh pho S, tinh S6c¢ Trang (vang mat)

NOI DUNG VU AN:

Theo don khoi kién ngay 14/6/2023 cua nguyén don va loi trinh bay cua
nguyén don tai phién toa:

Ba Lam Thi H cho ba Quéach Thi S vay 05 lan (tir ngdy 16/4/2003 al dén
ngay 10/6/2007 al (ngay dwong lich 25/7/2007)véi tong sb tién: 9.070.000ddng,
tir ngdy 25/7/2007 ba Quach Thi S cam két tra ng day du. Ba Lam Thi H nhiéu
lan lién hé yéu cau ba Quach Thi S tra no nhung ba ba S khong thuc hién cho
dén nay. Nén ba Lam Thi H yéu cau ba Quach Thi S phai tra cho ba H sb tién
la: 9.070.000dong, 1ai suat 1,5 %/thang (tir ngay 10/6/2007 tam tinh dén
10/6/2021 la 168 thang, tuong ung 22.856.400 dong), tong cong 1a 31.926.000
dong va tiép tuc tinh 13i cho dén ngay xir so tham.
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Kém theo don khéi kién, nguyén don da ndp

Mdt bién nhan muon tién ngay 24/7/2007; Bbn bién ban hoa gidl co sO
cac ngay 12/04/2021; ngay 19/4/2021; ngay 25/04/2021; ngay 06/5/2021

- Bi don ba Quéch Thj S tir khi thy 1y vu 4n dén khi xét xir so tham Toa 4n
Khong nhan duoc v kién.

- Pai dién Vién kiém sat nhan dan thanh phé Soc Trang, tinh Séc¢ Trang
phat biéu: Tham phan, Hoi dong xét xir da thuc hién dung quy dinh cua phap
luat t6 tung trong qua trinh giai quyét vu an va dé nghi Toa an chap nhan mot
phan yéu cau khai kién ciia nguyén don.

_ - Nhiing tinh ti,ét, su kién khong phai ching minh theo quy dinh tai khoan
2 Diéu 92 Bo luat T6 tung dan su: Ba Quach Thi S khong phan do6i nhitng tinh
ti€t, su ki¢n, tai liéu ma ba Lam Thi H da trinh bay va giao ndp cho Toa an.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu c¢6 trong hd so vu an dugc xem xét tai
phién toa va can cur vao két qua tranh tung tai phién toa, Hoi dong xét xir nhén
dinh:

[1] Ba Lam Thi H1 cau Toa an giai quyét budc ba Quach Thi S tra no goc
va |3i; Ba Quach Thi S cu trd tai thanh phd S, tinh Soc Tring. Theo quy dinh tai
khoan 3 Diéu 26; diém a khoan 1 Diéu 35; diém a khoan 1 Piéu 39 ctua Bo luat
Té tung dan su thi quan hé tranh chap 1a Tranh chap hop dong vay tai san, thudc
tham quyén giai quyét cia Toa an nhan dan thanh phd Séc Tring, tinh Séc
Trang.

[2] Péi véi ba Quach Thi S da duoc tridu tap hop 1¢ lan thir hai nhung
vang mat khong vi sy kién bat kha khang hodc tro ngai khach quan nén Hoi
dong xét xtr can cir diém b khoan 2 Piéu 227; khoan 3 Piéu 228 Bo luat T tung
dan su dé xét xir ving mit dbi véi ba Quach Thi S.

[3] V& phép luat ap dung nodi dung: Theo quy dinh tai Piéu 688 Bo luit
dan sy nam 2015. Piéu khoan chuyén tiép: “1. Doi véi giao dich dan sw duoc
xac ldp truoc ngay Bo ludt nay co hiéu lyc thi viéc ap dung phdp ludt dwoc quy
dinh nhu sau: ...b) Giao dich dan sw chuwa dwoc thuc hién hodc dang dwoc thuc
hién ma co noi dung va hinh thirc phu hop voi quy dinh cua B¢ ludt nay thi ap
dung quy dinh cia Bé ludt nay”’; D6i voi tranh chap hop dong vay tai san ma ba
Lam Thi H yéu cau Toa an giai quyét chua thuc hién c6 ndi dung va hinh thirc
phu hop va1 quy dinh cia B luat dan sy 2015 nén phap luat ap dung ndi dung
theo quy dinh B luat dan sy 2015.

[4]Xét yéu cau khai kién cua nguyén don ba Lam Thi H: Ba H khdi kién
ba Quach Thi S tra s6 tién no gbc 9.070.000ddng, cung cip “Mot bién nhan
muon tién ngdy 24/7/2007” 1a ching ¢t theo quy dinh khoan 1 Piéu 95 Bo luat
T tung dan su va bi don khong phan dbi nhirng tinh tiét, su kién, tai liéu, van
ban, nguyén don cung cép thi nguyén don khong phai chimg minh theo quy dinh

2


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Qu%C3%A1ch%20Th%E1%BB%8B%20S%C6%B0%C6%A1ng%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%20283/16%20%C4%91%C6%B0%E1%BB%9Dng%20T%C3%B4n%20%C4%90%E1%BB%A9c%20Th%E1%BA%AFng,%20kh%C3%B3m%202,%20ph%C6%B0%E1%BB%9Dng%205,%20th%C3%A0nh%20ph%E1%BB%91%20S%C3%B3c%20Tr%C4%83ng,%20t%E1%BB%89nh%20S%C3%B3c%20Tr%C4%83ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Qu%C3%A1ch%20Th%E1%BB%8B%20S%C6%B0%C6%A1ng%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%20283/16%20%C4%91%C6%B0%E1%BB%9Dng%20T%C3%B4n%20%C4%90%E1%BB%A9c%20Th%E1%BA%AFng,%20kh%C3%B3m%202,%20ph%C6%B0%E1%BB%9Dng%205,%20th%C3%A0nh%20ph%E1%BB%91%20S%C3%B3c%20Tr%C4%83ng,%20t%E1%BB%89nh%20S%C3%B3c%20Tr%C4%83ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20L%C3%A2m%20Th%E1%BB%8B%20Hi%E1%BA%BFu%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201946%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20150%20%C4%91%C6%B0%E1%BB%9Dng%20Nguy%E1%BB%85n%20Hu%E1%BB%87,%20Kh%C3%B3m%204,%20Ph%C6%B0%E1%BB%9Dng%201,%20th%C3%A0nh%20ph%E1%BB%91%20S%C3%B3c%20Tr%C4%83ng,%20t%E1%BB%89nh%20S%C3%B3c%20Tr%C4%83ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%C3%A2m%20Th%E1%BB%8B%20Hi%E1%BA%BFuy%C3%AAu
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Qu%C3%A1ch%20Th%E1%BB%8B%20S%C6%B0%C6%A1ng%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%20283/16%20%C4%91%C6%B0%E1%BB%9Dng%20T%C3%B4n%20%C4%90%E1%BB%A9c%20Th%E1%BA%AFng,%20kh%C3%B3m%202,%20ph%C6%B0%E1%BB%9Dng%205,%20th%C3%A0nh%20ph%E1%BB%91%20S%C3%B3c%20Tr%C4%83ng,%20t%E1%BB%89nh%20S%C3%B3c%20Tr%C4%83ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Qu%C3%A1ch%20Th%E1%BB%8B%20S%C6%B0%C6%A1ng%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%20283/16%20%C4%91%C6%B0%E1%BB%9Dng%20T%C3%B4n%20%C4%90%E1%BB%A9c%20Th%E1%BA%AFng,%20kh%C3%B3m%202,%20ph%C6%B0%E1%BB%9Dng%205,%20th%C3%A0nh%20ph%E1%BB%91%20S%C3%B3c%20Tr%C4%83ng,%20t%E1%BB%89nh%20S%C3%B3c%20Tr%C4%83ng
https://trolyao.toaan.gov.vn/l%20link/o%20th%C3%A0nh%20ph%E1%BB%91%20S%C3%B3c%20Tr%C4%83ng,%20t%E1%BB%89nh%20S%C3%B3c%20Tr%C4%83ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Qu%C3%A1ch%20Th%E1%BB%8B%20S%C6%B0%C6%A1ng%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%20283/16%20%C4%91%C6%B0%E1%BB%9Dng%20T%C3%B4n%20%C4%90%E1%BB%A9c%20Th%E1%BA%AFng,%20kh%C3%B3m%202,%20ph%C6%B0%E1%BB%9Dng%205,%20th%C3%A0nh%20ph%E1%BB%91%20S%C3%B3c%20Tr%C4%83ng,%20t%E1%BB%89nh%20S%C3%B3c%20Tr%C4%83ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Qu%C3%A1ch%20Th%E1%BB%8B%20S%C6%B0%C6%A1ng%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%20283/16%20%C4%91%C6%B0%E1%BB%9Dng%20T%C3%B4n%20%C4%90%E1%BB%A9c%20Th%E1%BA%AFng,%20kh%C3%B3m%202,%20ph%C6%B0%E1%BB%9Dng%205,%20th%C3%A0nh%20ph%E1%BB%91%20S%C3%B3c%20Tr%C4%83ng,%20t%E1%BB%89nh%20S%C3%B3c%20Tr%C4%83ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20L%C3%A2m%20Th%E1%BB%8B%20Hi%E1%BA%BFu%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201946%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20150%20%C4%91%C6%B0%E1%BB%9Dng%20Nguy%E1%BB%85n%20Hu%E1%BB%87,%20Kh%C3%B3m%204,%20Ph%C6%B0%E1%BB%9Dng%201,%20th%C3%A0nh%20ph%E1%BB%91%20S%C3%B3c%20Tr%C4%83ng,%20t%E1%BB%89nh%20S%C3%B3c%20Tr%C4%83ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20L%C3%A2m%20Th%E1%BB%8B%20Hi%E1%BA%BFu%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201946%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20150%20%C4%91%C6%B0%E1%BB%9Dng%20Nguy%E1%BB%85n%20Hu%E1%BB%87,%20Kh%C3%B3m%204,%20Ph%C6%B0%E1%BB%9Dng%201,%20th%C3%A0nh%20ph%E1%BB%91%20S%C3%B3c%20Tr%C4%83ng,%20t%E1%BB%89nh%20S%C3%B3c%20Tr%C4%83ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Hi%E1%BA%BFu
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Qu%C3%A1ch%20Th%E1%BB%8B%20S%C6%B0%C6%A1ng%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%20283/16%20%C4%91%C6%B0%E1%BB%9Dng%20T%C3%B4n%20%C4%90%E1%BB%A9c%20Th%E1%BA%AFng,%20kh%C3%B3m%202,%20ph%C6%B0%E1%BB%9Dng%205,%20th%C3%A0nh%20ph%E1%BB%91%20S%C3%B3c%20Tr%C4%83ng,%20t%E1%BB%89nh%20S%C3%B3c%20Tr%C4%83ng

tai khoan 2 Diéu 92 Bo luat TH tung dan sy, du co s& Hoi déng xét xur xac dinh:
Ba Quach Thi S ¢6 vay tién cua ba Lam Thi H véi s6 tién 9.070.00066ng, ba H
nhiéu 1an lién hé ba S dé yéu cau ba S1 tra tién. Tuy nhién, ba S khong thuc hién
da vi pham sy thda thuan gitra cac bén theo quy dinh tai Diéu 463; khoan 1 Diéu
466 cua Bo luat dan sy nam 2015 vé hop dé)ng vay tai san, nghia vu trd ng cua
bén vay phai tra du tién khi dén han. Do d6, yéu cau khoi kién cua ba Lam Thj
H ddi v6i phan no gdc 14 ¢6 can ctr nén Hoi dong xét xir chap nhan.

[5] Vé 14i suat: Theo yéu cdu ctia nguyén don vé 13i suat va tai liéu, ching
ctr nguyén don cung cip khong ro 13i sudt va hop dong vay tai san giita nguyén
don va bi don duogc xéac 1ap trude ngay 01/01/2017. Can cir vao diém ¢ Khoan 1
Diéu 2 va diém a khoan 2 Diéu 4 Nghi quyét s6 01/2019/NQ-HDTP ngay 11
thang 01 nam 2019 ctia Hoi ddng thadm phan Toa 4n nhan dan tbi cao hudng dan
ap dung mot sd quy dinh ctia phap luat vé 13i, 13i suét, phat vi pham thi 13i suat
dugc tinh thanh hai giai doan nhu sau:

Giai doan tir ngay 25/7/2007 dén ngay 31/12/2016 (trudc ngiy
01/01/2017), cin ct Piéu 476 ctia BO luat Dan sy nam 2005 13i sudt 9%/nim
(Quyét dinh s6 2868/QD-NHNN ngay 29/11/2010 caa Ngan hang Nha nuéc vé
mure lai suat co ban bang dong Viét Nam, 1a 9%/), twong g s tién 7.700.430
dong

Giai doan tir ngay 01/01/2017 dén thoi diém xét x{r so tham, cin cir vao
khoan 2 Diéu 468 cua B0 luat Dan sy ndm 2015, 1ai suat 10%/ nam, twong Umg
sO tien 5.056.525 dong

Tong cong sd tién 1 ma bi don cb trach nhiém tra cho nguyén don la
12.126.525 dong.

Nhu vay, nguyén don yéu cau bi don phai tra 13i suét 1,5% 1a cao so véi
quy dinh phap luét nén phan yéu cau vuot so voi quy dinh phap luat khong dugc
chap nhan. Do d6, Hoi dong xét xir chip nhan mot phan yéu cau l3i suat cia
nguyén don.

[5] T nhitng phan tich trén, HO1 déng xét xur du co s& két luan chép nhan
mot phan yéu cau khoi kién cta nguyén don va phat biéu cia Dai dién Vién
kiém sat nhan dan thanh phd Séc Tring 1a ding quy dinh phap luat nén Hoi
d6ng xét xtr chip nhan.

[6] V& an phi dan sy so thdm: Ba Quach Thi S 1a bj don phai chiu an phi
dan sy so thim ddi v6i phan yéu cau khoi kién cua nguyén don dugc chap nhan
theo quy dinh tai khoan 2 Piéu 26 Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 ciia Uy ban Thudng vu Qudc hodi quy dinh vé mirc thu, mién, giam,
thu, ndp, quan ly va sir dung an phi va 1¢ phi Toa an. Dbi v6i mot phan yéu cau
cua nguyén don khong dugc chap nhan nhung ba Lam Thi H la nguoi cao tudi
va c6 don xim mién an phi nén ba T dugc mién an phi dan sy so tham theo quy
dinh tai diém d Piéu 12 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016
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cua Uy ban Thuong vu Qubc hoi quy dinh vé mirc thu, mién, giam, thu, nop,
quan 1y va sir dung an phi va 1€ phi Toa an.

Vi cac 1€ trén,
QUYET PINH:

‘ Can cu vao Kl}oén 3 Piéu 26, Diém a khqén 1 biéu 35, D@ém a khoan 1
Biéu\ 39, Khoan 2 biéu 92, Khoan ‘1 biéu 95,‘ biém b Khoan 2 biéu 227, Khoan
3 biéu 228, Khoan 1 Diéu 244; bi¢u 271, biéu 273 B0 luat To tung dan su;

Cian ctr vao Diéu 476 cua Bo luat Dan sy nam 2005;

Can cir vao Diéu 463, khoan 1 Dicu 466, khoan 2 Dicu 468; diém b
Khoan 1 Biéu 668 B0 luat Dan su 2015;

Can ctr vao diém ¢ Khoan 1 Diéu 2 va diém a khoan 2 Diéu 4 Nghi quyét
s6 01/2019/NQ-HDTP ngay 11 thang 01 nam 2019 ciia Hoi dong tham phan Toa
an nhan dan t6i cao hudng dan ap dung mot sé quy dinh ctia phap luat vé 1ai, 1ai
suat, phat vi pham.

Cin cir vao d BDiéu 12; Khoan 2 Piéu 26 Nghi ,quyé't 56
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Qudc hdi quy
dinh vé mirc thu, mién, giam, thu, ndp, quan ly va str dung an phi va 1€ phi Toa
an;

Tuyén xu:

1/. Chap nhan mdt phan yéu cau khai kién ctia ba Lam Thi H:

Budc ba Quach Thi S ¢6 trach nhiém tra cho ba Lam Thi H sé tién con ng
la: 21.196.525 dong (Hai mwoi mot triéu, mét tram chin mwoi sdu nghin ndm
tram hai muoi lam dong), trong d6: ng gdc 1a: 9.070.000d6ng, tién lai:
12.126.525 dong;

Khi ban an c6 hiéu luc phap luat, ké tir ngdy nguyén don c6 don yéu cau
thi hanh 4n cta nguodi dugc thi hanh an cho dén khi thi hanh 4n xong, hang
thang bén phai thi hanh an con phai chiu khoan tién 14i ctia sb tién con phai thi
hanh an theo muc 13i suét quy dinh tai khoan 2 Diéu 468 Bo luat Dan su 2015
tuong ung vaéi thoi gian chua thi hanh an.

2/. V& an phi dan sy so thim:

Ba Lam Thi H dugc mién an phi dan sy so tham. Ba Quach Thi S phai
chiu la 1.059.826 dong (Mot tri¢u khong tram nam muoi chin nghin tam tram
hai mwoi sau dong)

3/. Nguyén don co quyén khang cdo trong thoi han 15 ngay, ké tir ngay
tuyén &n; bi don c6 quyén khang cao trong thoi han 15 ngay ké tir ngdy nhan
dugc ban an hodc ban an duoc niém yét dé yéu cau Toa an cip trén xét xir lai
theo thi1 tuc phiic tham.
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Truong hop ban an duoc thi hanh theo quy dinh tai DPiéu 2 Luat Thi hanh
an dan su (da dugc sua doi, bod sung), thi nguo1 dugc thi hanh an dan sy, nguoi
phai thi hanh an dan sy c6 quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh
an, tu nguyén thi hanh an hodc bi cudng ché thi hanh 4n theo quy dinh tai cac
Diéu 6, 7, 7a va 9 Luat Thi hanh 4n dan sy (da duogc stra ddi, bd sung); Thot hiéu
thi hanh &n dugc thuc hién theo quy dinh tai Piéu 30 Luat Thi hanh an dan sy
(d3 duoc stra d6i, bd sung).

Not nhan: TM. HOI PONG XET XU’ SO THAM

- Cac duong su; i t ) N .

- VKSND TP. Séc Tring; THAM PHAN - CHU TOA PHIEN TOA
- Chi cuc THADS TP. Soc Trang; L,

- TAND T. Séc Trang; (da ky)

- Luu: VT, hd so vu an.
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