TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI HA NOI Doc lap - Tu do - hanh phuc

Ban an sd: 433/2022/HC-PT
Ngay: 23/9/2022
VIV Khiéu kién quyét dinh phé duyét
phirong dn béi thuong, ho tro va tdi
dinh cu
NHAN DANH
NUGOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI HA NOI

- Thanh phin Héi dong xét xir phiic tham gom co:

Thim phdn - Chii toa phién toa: Ong Pham Vin Tuyén;

Cdc Tham phan: Ong Hb Pinh Trung;

Ong Nguyén Huyén Cuong.

- Thur ky phién toa: Ba Pao Thanh Huyén, Thu ky Toa 4n nhan dan cap
cao tai Ha Noi.

- Pgi dién Vién kiém sdt nhén déin cdp cao tgi Ha Néi: Ong Pham Quéc
Huy, Kiém sat vién cao cap tham gia phién toa.

Ngay 23 thang 9 nam 2022 tai tru s& Toa an nhan dan cap cao tai Ha Noi xét
xtr phtic thim, cong khai vu 4n hanh chinh thy Iy s6 59/2021/TLPT-HC ngay 02
thang 02 niam 2021 vé viéc “Khiéu kién quyét dinh phé duyét phwong dn boi
thuong, hé tro va tdi dinh cu”.

Do Ban an hanh chinh so thAm sé: 61/2020/HC-ST ngay 10/12/2020 cta
Toa &n nhan dan tinh Quang Ninh bi khang céo.

Theo Quyét dinh dwa vu an ra xét xtr phac tham sé: 8795/2022/QD-PT
ngay 12 thang 9 nam 2022 giira cac duong su:

1. Ngwoi khoi kién: Ong Vii Nhu B va ba Vii Thi Chung A; cung dija chi:
T6 C, khu D, phuong H, thanh phd H, tinh Quang Ninh. C6 don xin xét xir vang
mat.

Ngueoi dai dién theo 1ty quyén: Ong Vii Ba Q; dia chi: T6 C, khu D, phudng
H, thanh phé H, tinh Q. Véng mat.

Nguoi bdo vé quyén va loi ich hop phdp cia nguoi khoi kién: Luat su
Nguyén Thi Bich P - Luat su Cong ty L thudc Poan Luat su thanh phd H. Ving
mit, giri ban luan cr bao vé quyén loi cho duong su.

2. Ngueoi bi kién: Uy ban nhan dan thanh phd H, tinh Quang Ninh.

Dia chi: S6 C, phd B, phudng H, thanh phé H, tinh Quang Ninh.

Nguwoi dai dién theo ity quyén: Ong Nguyén Hiru N - Chu’c vu: Pho chu tich
UBND thanh phé H, tinh Quang Ninh. (Theo Quyét dinh ty quyen s6 10105/QD-
UBND ngay 18/9/2020 ctia Chu tich UBND thanh phd H). Vang mat.
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Nguroi bao vé quyén va loi ich hop phdp cua nguoi bi kién: Ong Tran Quoc
H - Giam dc trung tdm phat trién quy dat thanh phd H, tinh Quang Ninh. Ving
mat.

3. Nguoi c6 quyén loi, nghia vu lién quan:

1. Chu tich Uy ban nhan dan thanh phé H, tinh Quang Ninh.

Pia chi: S6 C, phé B, phuong H, thanh phd H, tinh Quang Ninh.

Nguroi dai dién theo iy quyén: Ong Nguyén Hitu N - Chtre vu: Pho chu tich

UBND thanh phé H, tinh Quang Ninh. (Theo Quyét dinh ty quyen s6 10105/QD-
UBND ngay 18/9/2020 ctia Cha tich UBND thanh phé H). Vang mit.

Nguoi bao vé quyeI? va loi ich hop phap: Ong Tran Q}loc H - Giam doc
trung tam phat trién quy dat thanh phd H, tinh Quang Ninh. Vang mat.

2. Uy ban nhan dan phuong H, thanh phd H, tinh Quang Ninh.

Dia chi: Phuong H, thanh phd H, tinh Quang Ninh.

Nguwoi dai dién theo 1y quyén: Ong Kiéu Xuan HI - Chure vu: Cong chirc
dia chinh - xay dung - d6 thi - mdi truong (Theo Gidy uy quyén s6 04/GUQ-
UBND ngay 14/8/2020 cua Chu tich UBND phuong H). Vang mat.

3. Cong ty c6 phan T.

Dia chi: Phuong H, thanh phé H, tinh Quang Ninh.

Nguroi dai di¢n theo uy quyén: Ong Nguyén Quang Q1 - Pho giam dbc
(Theo Glay iy quyén sd 1688/UQ-VHTC ngay 17/12/2018 cta Giam ddc Cong
ty). Vang mit.

4, Ba Ngyyén Thi H2; dia chi: T6 F, khu D phuong H, thanh phé H, tinh
Quang Ninh. Vang mat.

NOI DUNG VU AN:

Trong don khoi kién ngay 05/6/2018, don khoi kién 7b(37 sung ngay 20/6/2018
va tai ban tu khai, bién ban doi thoai, tai phién toa so tham nguwoi khoi kién trinh
bay co noi dung sau:

Ong Vii Nhu B va ba Vi Thi Chung A quan 1y, st dung dién tich dat
443, 2m2 thudc thira s6 6 to ban do sb 31 (trong d6 dugc cap Giay chimg nhan
quyen stt dung (GCNQSD) 200m? dit ¢ va 59, 6m? dat trong cay 1au nim, con lai
la dat hanh lang duong dién khong dugce cap GCNQSD 183,6m? dat) duogc cip
GCNQSD dét ngay 19/6/2006 cho ba Nguyén Thi H2; ba H2 chuyén nhugng cho
6ng Vii B4 Q; Ong Q cho 6ng Vii Nhu B sir dung dén nay. Trén dat c6 nha o,
cong trinh sinh hoat va trong cay.

Nam 2014, thuc hién lam duong khai thac than mo khong ding theo quy
dinh vé xay dung va bao vé mdi trudng nén gay sat 10, sut lin d4t 1am hu hai tai
san cua mot sd ho dan dang sinh séng tai to C, khu D, phuong H, thanh phd H,
tinh Quang Ninh. Dinh diém vao khoang thoi gian 25/07/2015 dén 03/8/2015, xay
ra mua 10n, luong dat da dudi chan doi tich tu thanh khéi luong 16n két hop vai
mua 1i lam ngép lut, sat 16 anh hudng dén cac ho dan ma nguyén nhan la do viéc
khai thac than ctia Cong ty ¢ phan T.
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~ Ngay 08/6/2016, Uy ban nhan dan (UBND) thanh phd H da c6 Thong béo
s6 239/TB-UBND \{é viéc thu hoi1 dat cﬁ}a 28 ho gia dinh thudc t6 C, khu D,
phuong H, thanh pho H trong d6 c¢6 nha dat cia ho ong B.

Ngay 27/3/2017, UBND thanh ph6 H ban hanh Quyét dinh s6 5007/QD-
UBND thu hoi 443,6m? dat sat 18, vi tri nguy hiém khong thé &, de doa tinh mang
con nguoi va tai san cia ho 6ng, ba Vii Nhu B - Vii Thi Chung A.

Ngay 27/3/2017, UBND thanh ph6 H ban hanh Quyét dinh s6 5009/QD-
UBND phé du,yét‘phuong an boi thuong ho trg va tai dinh cu doi véi 05 hg, trong
do6 ho ong B s6 tién 515.993.0004;

Ngay 12/6/2017, UBND thanh ph6 H ban hanh Quyét dinh s6 6340/QD-
UBND vé viéc phé duyét phwong 4n tai dinh cu cho 03 ho dan phuong H thudc
dién GPMB du an: Thu hdi cac thira dat sat 16, vi tri nguy hiém khong thé &, de
doa tinh mang con nguoi va tai san cua 28 h gia dinh, c4 nhan tai phuong H,
thanh phd H ¢6 noi dung ho ong B du diéu kién bd tri 01 6 dat tai dinh cu vao khu
TDC du an.

Ngay 24/4/2017, UBND thanh phé H ban hanh Quyét dinh s6 5512/QD-
UBND vé viéc phé duyét phuong an chit dau tu hd tro ngoai chinh sach déi véi
02 ho dan trong d6 hd éng B sd tién 1.021.631.000d va Cha tich UBND thanh
phb H ban hanh Quyét dinh s6 437/QDCC-UBND cudng ché thyc hién Quyét
dinh s6 5007/QD-UBND ngay 27/3/2017 cia UBND thanh phd H.

Ngay 06/7/2017, UBND thanh phé H ban hanh Quyét dinh s6 6872/QD-
UBND (Puoc dinh chinh tai Quyét dinh s6 10474/QD-UBND ngay 28/9/2020)
vé viéc phé duyét phuong an bdi thuong, hd tro bd sung cho 09 ho dan trong d6
c6 ho 6ng B s6 tién 4.320.000d;

Ngay 19/4/2019, UBND thanh ph6 H ban hanh Quyét dinh s6 2347/QD-
UBND vé viéc phé duyét phuong an boi thuong bo sung cho ho 6ng B so tién
44.431.000d;

Ngay 19/4/2019, UBND thanh pho H ban hanh Quyét dinh s6 2346/QP-
UBND phé duyét phuong an chu dau tu ho trg ngoai chinh sach d6i voi ho ong B
sO tién 134.531.000d.

Ngay 13/02/2020, UBND thanh pho H ban hanh Quyét dinh s6 709/Qb-
UBND vé viéc phé duyét phuong an bdi thuong bo sung cho ho 6ng B sb tién
41.953.000d.

Ngoai dién tich 443,2m? d4t bi thu hdi trén thi ho ong B con sir dung
3.751,7m? dat trong cdy 1au nam thudc thira 25A/1/GPMB va dién tich 965,3m?
dat tré)ng cay lau nam tai thura 53/1/GPMB nhung khong thudc dién UBND thanh
phé H ra quyét dinh thu hoi dat va cudng ché thu hdi dit nén UBND thanh phé H
dd co Van ban s6 2173/UBND ngay 28/3/2017 dong ¥ dé Cong ty cb phan T -
Vinacomin tiép tuc boi thuong, hd tro theo huéng thoa thuan véi cac hd dan.
Trung tdm phat trién quy dat thanh pho H da lap phuong an chu dau tu hd trg
ngoai chinh sach ddi véi ho ong B vé dién tich dat nay co noi dung: Giita Cong ty
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cd phﬁn T - Vinacomin va cac ho dan théa thuan, théng nhat hd trg ddi véi dat
trong cdy lau nam 3.751,7m? s6 tién 243.860.500d va dién tich 965,3m? s tién
62.744.500d va tai san trén dat thia 53/1/GPMB 1a 12.067.203d, thua
25A/1/GPMB 1a 23.045.486d va hd tro chuyén doi nghé, tim kiém viéc lam 1a
667.927.200d (Phuong an cha du tu hd trg ngoai chinh sach lap dung tén ho 6ng
B duoc UBND thanh phd H phé duyét riéng tai Quyét dinh sd 2346/QD-UBND
ngay 19/4/2019 va Quyét dinh s6 5512/QD-UBND ngay 24/4/2017).

Khong dong y voi viée thu hoi dat va cudng ché thu h01 dat, ong B, ba A
c6 don khoi kién yéu cau Toa an giai quyet Huy Quyét dinh s 6872/Qb-UBND
ngay 06/7/2017 cia UBND thanh phé H vé viéc phé duyét phuong an bdi thudng,
hd tro bo sung cho 09 hd dan phuong H dé thuc hién boi thuong, GPMB du an:
Thu hoi céc thira dat sat 16, vi tri nguy hiém khong dé &, de doa tinh mang con
nguoi va tai san cia 28 ho gia dinh, ¢4 nhan tai phuong H, thanh phd H d6i véi
ho 6ng Vii Nhu B, ba Vi Thi Chung A.

Pé chimg minh cho yéu cau ciia minh 14 ¢ cin cir, ngudi khoi kién cung
cap cac chimg cir gom GCNQSD dit; phuong 4n bdi thuong, hd tro va tai dinh
cu; Quyét dinh thu hdi dat, phé duyét phuong an boi thudng... va cho rang viée
thu hoéi dat cua 6ng B, ba A 13 khong ¢6 can ctr vi dat, nha khong c6 nguy co sut
lan, viéc xac dinh dat sut lin khong co két luan c6 gia tri ciia co quan nha nudc
c6 thAm quyén; viéc sat 1o dat nguyén nhan do Cong ty c6 phan T khai thac gay
ra; viéc thu hdi dat bj sat 1& chi ap dung véi dat & ma khong duoc ap dung véi loai
dat khac va viéc phé duyét phuong an bdi thuong khong dung... 13 trai phap luat
khong dung theo quy dinh tai diém & khoan 2 Piéu 65 Luat dat dai 2013; khoan
2, 3 Piéu 65 Nghi dinh 43/2014/ND-CP ngay 15/5/2014; khoan 5, 6 Diéu 13
Thong tu s6 30/2014/TT-BTNMT ngay 02/6/2014.

Theo quan diém va ban ty khai ciia ngwoi bi kién trinh bay c6 néi dung:

Ngay 19/8/2015, UBND thanh phé H ban hanh Quyét dinh sé 165/QD-
UBND thanh 1ap hoi dong xét duyét thu hoi dat dbi voi cac thira dat thude khu
vuc sat 10, sut lan, nguy hiém, de doa tinh mang ctia con nguoi trén dia ban thanh
phé H. Ngay 24/12/2015, UBND phé H ban hanh Quyét dinh s6 6158/UBND giao
cho Phong Q2 dé xuat phuong 4n di doi 22 h déan thue t6 C, khu D, phudng H.
Ngay 05/01/2016, cac co quan cd thim quyen gom Phong quan 1y d6 thi; Phong
tai nguyén va moi truong, Trung tam phat trién quy dat va dai dién UBND phuong
H cung t6 dan da 1ap bién ban hién trang vi tri 22 ho dan thudc dién di doi (trong
d6 ¢6 ho 6ng Vii Nhu B, ba Vi Thi Chung A).

Ngay 06/01/2016, Phong quan ly d6 thi thanh phé Q2 di c6 vin ban sb
14/QLDT d¢ xuat phuong an di do1 22 h dan phia dudi duong coéng vu cua Cong
ty ¢o phan T thudc to C khu D, phuong H (trong d6 c6 ho ong B).

Ngay 08/6/2016 UBND thanh phé H da ra Thong bao sé 239/TB-UBND
vé viéc thu hoi cac thira dat ddi véi cac ho va lap phuong an dén bu dugc phé
duyét tai Quyét dinh s6 5009/QD-UBND ngay 27/3/2017 ciia UBND thanh phd
H va ban hanh Quyét dinh sé 5007/QD-UBND ctia UBND thanh phé H ngay
27/3/2017 thu hoi dat ddi véi ho ong Vii Nhu B.
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Ngay 12/6/2017, UBND thanh ph6 H ban hanh Quyét dinh s6 6340/QD-
UBND v¢ viéc phé duyét phuong an tai dinh cu cho ho 6ng B du di€u kién bo tri
01 6 dat tai dinh cu vao khu TBC du an.

Ngay 24/4/2017 UBND thanh phé H ban hanh Quyét dinh sé 5512/QD-
UBND phé duyét phuong an ngoai chinh sach va ban hanh Quyét dinh s6
437/QDCC-UBND cudng ché thuc hién Quyét dinh s6 5007/Qb-UBND.

Ngay 06/7/2017 UBND thanh phé H ban hanh Quyét dinh s6 6872/Qb-
UBND phé duyét phuong an boi thuong, hd tro va tai dinh cu bd sung va ngay
19/4/2019 ban hanh Quyét dinh sé 2347/QD-UBND phé duyét phuong an boi
thuong bd sung; Ngay 13/2/2020 ban hanh Quyét dinh s6 709/QD-UBND phé
duyét phuong an boi thudng bo sung ddi véi ho ong B. Cac quyét dinh hanh chinh
trén déu duoc ban hanh ding quy dinh.

Do vay, UBND thanh phé H khong dong ¥ vai yéu cau khai kién ctia nguoi
khoi kién.

Péi vai dién tich 3.751,7m? dat tréng cay lau nam tai thtra 25A/1/GPMB
va dién tich 965,3m? dat trong cdy 1au nam tai thira 53/1/GPMB khong thudc dién
thu hoi dat theo thong béo thu hoi dat ctia du 4n nén UBND thanh phd H khéng
ban hanh Quyét dinh thu hoi dat d6i vai thira dat nay.

Nguoi ¢é quyén loi, nghia vu lién quan trinh bay:

- Pai dién cia UBND phuong H trinh bay théng nhat véi ndi dung ngudi
bi kién vé viéc thu hoi dat, phé duyét phuong an dén bu, hd tro tai dinh cu va c6
quan diém khu vuc t6 C, khu D, phuong H thuong xuyén xay ra ngdp lut hang
nam, Cong ty c6 phan T phai hd tro cho cac hd dan bi anh huéng ngip lut do bun
dAt troi vao nha dan nén viéc thu hoi 1a can thiét.

- Pai dién Cong ty ¢6 phan T trinh bay: Thyc hién dé 4n di dan theo Quyét
dinh s6 1357/QD-UBND ngay 04/5/2016 vé viéc phé duyét dé an di dan tong thé
ra khoi ving nguy hiém sat 16, ngdp lut gdy nguy hiém va quy hoach b tri dan cu
phong tranh thién tai trén dia ban tinh Quang Ninh giai doan 2016 - 2020 dinh
huéng dén nam 2025 va theo chi dao ctia Tap doan C1 tai Cong van s6 5114/KTV-
MT ngay 25/10/2016 vé viéc thuc hién dé an di dan tong thé tinh Quang Ninh, dé
b tri ngudn von chi tra cho cac ho dan theo phuong an cua Trung tAm phat trién
quy dat 1ap dugc UBND thanh phd H phé duyét. Viéc Cong ty c¢b phan T bo tién
ra chi tra boi thuong va ho trg cho cac hd dan chi 1a thuc hién theo dé 4an di dan
ctia tinh Quang Ninh va khéng c6 quyén loi lién quan gi vi dién tich dat cua cac
ho dan nay ndm ngoai ranh gidi quan 1y cia Cong ty c6 phan T. DPdi véi dién tich
dat giai phong mat bang tai khu vuc t6 C, khu D, phuong H 1a khu vye nam ngoai
cach xa khai truong nén Cong ty khong sir dung vao muc dich khai thac, kinh
doanh néu UBND c6 tham quyén giao cho COng ty T quan Iy thi Cong ty ciing
chi c6 du kién trong rimg dé bao vé méi trudng, tao canh quan va ngin ngira ngap
lut khu vuc sudi L. Nam 2015, do mua 1t hd 6ng B va cac hd dan trong khu vuc
bi anh huong sat 16 dat nén Cong ty c6 phan T da hd trg cho cac ho dan.


https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BA%A1%20Long
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20B%C3%A1u
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BA%A1%20Long
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BA%A1%20Long
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20B%C3%A1u
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BA%A1%20Long
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BA%A1%20Long
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20ph%C6%B0%E1%BB%9Dng%20H%C3%A0%20Phong
https://trolyao.toaan.gov.vn/l%20link/o%20t%E1%BB%95%2030,%20khu%204A,%20ph%C6%B0%E1%BB%9Dng%20H%C3%A0%20Phong
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20than%20H%C3%A0%20Tu
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20than%20H%C3%A0%20Tu
https://trolyao.toaan.gov.vn/l%20link/o%20T%E1%BA%ADp%20%C4%91o%C3%A0n%20c%C3%B4ng%20nghi%E1%BB%87p%20than%20v%C3%A0%20kho%C3%A1ng%20s%E1%BA%A3n%20Vi%E1%BB%87t%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BA%A1%20Long
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20than%20H%C3%A0%20Tu
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20than%20H%C3%A0%20Tu
https://trolyao.toaan.gov.vn/l%20link/o%20t%E1%BB%95%2030,%20khu%204A,%20ph%C6%B0%E1%BB%9Dng%20H%C3%A0%20Phong
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20than%20H%C3%A0%20Tu
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20su%E1%BB%91i%20L%E1%BB%99%20Phong
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20B%C3%A1u
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20than%20H%C3%A0%20Tu

- Ba Nguyén Thi H2 trinh bay: Thira d4t c6 nha & do ho ong B dang sir dung
duogc thu hdi c6 ngudn gdc ba H2 khai pha da duoc cap GCNQSD dat, gia dinh
ba H2 d3 chuyén nhuong cho 6ng Vii Ba Q nhung chua lam thi tuc sang tén va
6ng Q di cho hd 6ng B. Hién nay, Nha nudc thu hoi dat ba H2 khéng c6 tranh
chép gi va khong c6 quyén loi gi lién quan dén nha dat trén.

Tai Bdn dn hanh chinh so tham s6 61/2020/HC-ST ngay 10/12/2020, Toa
dn nhdn ddn tinh Quang Ninh dad quyét dinh:

Cin cir vao quy dinh tai Didu 158; dlém a khoan 2 Piéu 193; Dicu 194 Luat

t6 tung hanh chinh; Can ctr vao Nghi quyét sd 326/2016/UBTVQH14 ngay 30
thang 12 ndm 2016 ctia Uy ban thudng vu Québc hoi. Tuyén xir:

Bac yéu cau khai kién ctia ong Vit Nhu B va ba Vil Thi Chung A vé viéc
yéu cau huy Quyét dinh s6 6872/QP-UBND ngay 06/7/2017 (Puoc dinh chinh
tai Quyét dinh s6 10474/QD-UBND ngay 28/9/2020) ciia UBND thanh phd H vé
viéc phé duyét phuong an bdi thuong, hd tro bo sung cho 09 ho dan phuong H dé
thuc hién bdi thuong, GPMB du an: Thu hdi cac thira dat sat 16, vi tri nguy hiém
khong dé &, de doa tinh mang con nguoi va tai san ctia 28 ho gia dinh, ¢4 nhan lai
phuong H, thanh phd H d6i v6i ho ong, ba Vii Nhu B - Vii Thi Chung A.

Ngoai ra, Toa an cap so thim con quyét dinh vé an phi va théng bao quyén
khang cdo cho cac duong su theo quy dinh phap luat.

Sau khi xét xtr so tham, ngay 21/12/2020, ngudi khai kién 13 ong Vil Nhu
B, ba Vii Thi Chung A c6 don khang cdo toan bd ban an véi 1y do ban an so tham
chua xem xét day du tinh phap 1y cua thira dat bi thu hdi, cta cac quyét dinh thu
héi va phuong an bdi thudng, hd tro, tai dinh cu din dén quyén va loi ich hop
phép cta nguoi khoi kién chua duge dam bao, dé nghi Toa 4n cap phic tham:

- Huy toan bd Ban an so tham s6 61/2020/HC-ST ngay 10/12/2020 cia Toa
an nhan dan tinh Quang Ninh.

- Hity bo toan bd ndi dung trai phap ludt tai Quyét dinh s6 6872/QD-UBND
ngay 06/7/2017 cua UBND thanh pho H.

- Yéu cau UBND thanh phd H 1ap phuong an bdi thuong, hd trg, bb tri tai
di’nh cu thep ding quy dinh cua phap luat va boi thuong toan bo thiét hai lién quan
dén thira dat bi thu hoi cua gia dinh.

Tai phién toa phtc tham, nguoi khoi kién cd don xin xét xu Véng mat;
Nguoi bao vé quyén va loi ich hop phép cho ngudi khoi kién c¢6 giri ban luan cir
bao vé quyén loi cho nguoi khoi kién voi ndi dung Toa 4n nhan dan tinh Quang
Ninh chwra xem xét, danh gia chinh xac, khach quan nguyén nhan dan dén sut ltn,
sat 16 1a do “thién tai” hay “nhan hoa”; toan bd dién tich d4t bi thu hoi cua gia
dinh 6ng Vii Nhu B phéi dugc xéac dinh 1a dat &; UBND thanh phd H khong boi
thuong dién tich 183, 6m dat vi cho réng dat nam trong hanh lang duong sat, khi
cdp GCNQSD dat da cat trir khong cap, khong bdi thuong, khong hd tro 1a khong
c6 can ctr, anh huong truc tiép dén quyén loi cta nguoi co dat bi thu hoi; dién tich
6 tai dinh cu cta gia dinh 6ng Vi Nhu B 12 qua thip so véi quy dinh. Theo do,
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Nguoi bao vé quyén va loi ich hop phap cho nguoi khoi kién dé nghi Toa an cap
phuc thdm hiy ban 4n so tham, chuyén hd so cho Toa 4n cép so tham xét xur lai
vu an theo quy dinh phap luat. Nguoi bi kién va nhitng nguoi o quyén loi, nghia
vu lién quan déu vang mit tai phién toa.

Dai dién Vién kiém sat nhan dan cip cao tai Ha Noi sau khi tom tat noi
dung vu 4n di phat biéu quan diém vé viéc giai quyét vu an va dé nghi Hoi dong
xét xtr 4p dung khoan 1 Diéu 241 Luét T6 tung hanh chinh, bac khang cdo cua
ctia 6ng B, ba Chung A; giit nguyén quyét dinh cta ban an so tham.

NHAN PINH CUA TOA AN:
[1]. V& t6 tung:

[1.1]. Ong Vii Nhu B, ba Vii Thi Chung A khéi kién yéu cau hay toan bo
Quyét dinh s6 6872/QP-UBND ngay 06/7/2017 ciia UBND thanh phé H (d duoc
dinh chinh tai Quyét dinh s6 10474/QD-UBND ngay 28/9/2020) vé viéc phé duyét
phuong an boi thuong, hd trg va tai dinh cu bd sung la quyét dinh hanh chinh
trong linh vyc quan ly dat dai (theo quy dinh tai Piéu 22 Luat dat dai 2013) bi
kién thudc tham quyen giai quyet cua Toa an theo quy dinh tai khoan 1, khoan 2
Piéu 3 va khoan 1 Piéu 30 Luat t6 tung hanh chinh 2015.

_ Toa an nhan dan tinh Quang Ninh thy Iy giai quyét vu an 1a dung thém
quyén, dam bélq vé thoi hiéuﬂ va diéu kién khc"ji kién theo quy dinh tai khoan 4 biéu
32, khoan 1 Piéu 115 va diém a khoan 3 Diéu 116 Luat to tung hanh chinh 2015.

Tda an cap so tham khi giai quyét vu an da xem xét ddng thoi tinh hop phap
cua cac Quyét dinh hanh chinh c6 lién quan dén Quyét dinh hanh chinh bi kién
gém: Quyét dinh s6 5007/QD-UBND, Quyét dinh s 5009/QD-UBND, Quyét
dinh s6 5512/QD-UBND, Quyét dinh s 6340/QD-UBND, Quyét dinh sb
437/QDCC-UBND, Quyét dinh sé 2347/QD-UBND, Quyét dinh sé 709/Qb-
UBND va Quyét dinh s6 10474/QD-UBND tuy khong bi khiéu kién nhung 1a cac
Quyét dinh c6 ndi dung lién quan dén Quyét dinh bj kién 1a ding quy dinh phap
luat.

[1.2]. Tai phién toa phiic tham, toan bd nhiing nguoi tham gia t tung déu
vang mat, tuy nhién ho déu c6 don dé nghi xét xr vang miat hodc khong co don
xin xét Xt vang mit nhung d4 duoc Toa an triéu tap hop 1¢ 02 1an va d4 c6 quan
diém trong hd so vy 4n, viéc ving mat ctia ho khong anh huong dén viéc xét khang
c4o ctia ngudi khai kién, can cir quy dinh tai Piéu 225 Luat t6 tung hanh chinh,
Toa 4n van tién hanh xét xtr vu 4n vang mit cac duong su.

[2]. Xét khang cdo ctia nguoi khdi kién 1a 6ng Vit Nhu B, ba Vi Thi Chung
A, Hoi dong xét xtir (HDXX) thay:

[2.1]. HO gia dinh 6ng Vil Nhu B, ba Vi Thi Chung A 12 mot trong 28 ho
sinh song ¢ vi tri chan doi (thude t6 C khu D, phuong H, thanh phd H), mét bén
giap vdi sudi L.

Sau dot mua i lich st, kéo dai vao nam 2015, 1am sat 1o dit, anh huong
dén cac hd dan dang sinh song tai khu vuc. Ngay 19/8/2015, UBND thanh pho H

7


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20B%C3%A1u
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Chung%20Anh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20V%C5%A9%20Nh%C6%B0%20B%C3%A1u
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20V%C5%A9%20Th%E1%BB%8B%20Chung%20Anh%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%2030,%20khu%204A,%20ph%C6%B0%E1%BB%9Dng%20H%C3%A0%20Phong,%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BA%A1%20Long,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ninh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BA%A1%20Long
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20V%C5%A9%20Nh%C6%B0%20B%C3%A1u
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20V%C5%A9%20Th%E1%BB%8B%20Chung%20Anh%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%2030,%20khu%204A,%20ph%C6%B0%E1%BB%9Dng%20H%C3%A0%20Phong,%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BA%A1%20Long,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ninh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20V%C5%A9%20Th%E1%BB%8B%20Chung%20Anh%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%2030,%20khu%204A,%20ph%C6%B0%E1%BB%9Dng%20H%C3%A0%20Phong,%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BA%A1%20Long,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ninh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20V%C5%A9%20Nh%C6%B0%20B%C3%A1u
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20V%C5%A9%20Th%E1%BB%8B%20Chung%20Anh%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%2030,%20khu%204A,%20ph%C6%B0%E1%BB%9Dng%20H%C3%A0%20Phong,%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BA%A1%20Long,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ninh
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ban hanh Quyét dinh sé 165/QD-UBND vé viéc thanh 1ap hoi dong xét duyét thu
hoi dat doi véi cac thira dat thudce khu vuc sat 16, sut lun, nguy hiém, de doa tinh
mang cua con nguoi trén dia ban thanh pho H.

UBND thanh phd H d3 c6 vin ban giao cho Phong quan Iy do thi kiém tra
thyc dia. Ngay 05/01/2016, cac co quan c6 tham quyén gom Phong quan 1y do
thi, Phong T1, Trung tdm phat trién quy dit va dai dién UBND phuong H cung t6
dan pho da 1ap bién ban hién trang, x4ac dinh khu vuc nay thudce vi tri chan ddi va
giap v6i sudi L, khi c6 mua 16n, nude sudi dang cao két hop véi nude tir thuong
ngudn qua cac khe ty thity d6 xudng khu dan cu phia dudi kéo theo dit bun cé
nguy co xay ra lii quét, sat 16. Hién tai, da c6 mot sb ho b dat da sat tir trén Xuéng
1am hong nha &, nhiéu hd dan thudc dién di doi (trong d6 c6 ho gia dinh 6ng Vil
Nhu B, ba Vii Thi Chung A).

Ngay 06/01/2016, Phong quan 1y do thi thanh phd Q2 da c6 vin ban sb
14/QLDT dé xuat phuong an di doi 22 ho dan phia dudi duong cong vu cua Cong
ty ¢0 phan T thudc t6 C khu D, phudng H (trong d6 c6 ho 6ng M), nham dam bao
an toan tinh mang, strc khoe, tai san cling nhu tao diéu kién sinh song t6t hon cho
nguoi dan. Ngay 04/5/2016, UBND tinh Q ban hanh Quyét dinh s6 1357/QP-
UBND vé viéc phé duyét dé an di dan tong thé ra khoi ving sat 18, ngap lut nguy
hiém va quy hoach b6 tri dan cu phong tranh thién tai trén dia ban tinh Quéang
Ninh.

Ho gia dinh 6ng Vit Nhu B, ba Vit Thi Chung A cling thira nhan gia dinh
bi anh hudng bai dot mua 1di gitta nam 2015 1am sat 16 khéi luong dat d4 tich tu
duéi chan doi.

Do vay, UBND thanh phé) H di thu hoi téng dién tich 443,2m? dit cta ho
gia dinh 6ng Vi Nhu B, ba Vi Thi Chung A dang ¢ va str dung, phé duyét phuong
an boi thuong, hd tro va tai dinh cu cho hd gia dinh 6ng B, ba Chung A, 13 dang
quy dinh tai diém e khoan 1, diém d khoan 2 Diéu 65 va diém a khoan 2 Piéu 66
Luat Dt dai.

[2.2]. Vé dién tich dat duoc bdi thudng, hd tro:

Ong Vii Nhu B va ba Vi Thi Chung A quéan 1y, st dung dién tich dat
443,2m? thudc thira s6 6 to ban d6 s6 31 (trong d6 duge cap GCNQSD 200m? dat
& va 59,6m? dat trong cdy lau nam, con lai 1a dat hanh lang duong dién khong
duge cdp GCNQSD 183,6m? dat) co6 ngudn gbc thudc quyén s dung cia ba
Nguyén Thi H2 khai phé4 va duoc cap GCNQSD dét ngay 19/6/2006; ba H2 sau
d6 chuyén nhuong cho 6ng Vil B4 Q nhung chua 1am thu tuc sang tén va éng Q
da cho ho ong B, nhung khi thu hdi, _giai phong mat bang cac bén déu thira nhan
da chuyén nhuong va tang cho quyén st dung dit néu trén. Trén dit c6 nha o,
cong trinh sinh hoat va trong cay.

Phuong 4n bdi thuong da xac dinh dién tich dat duoc boi thuong, hd tro
ding dién tich, s6 luong tai san trén dat, loai dat, gia boi thuong va tai dinh cu la
pht hop khoan 1 Piéu 79, khoan 3 Piéu 87 Luat dat dai 2013 va Diéu 16, Diéu
22 Nghi dinh s6 47/2014/ND-CP ngay 15/5/2014. Riéng Quyét dinh s6 6872/QP-
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UBND la Quyet dinh bi nguoi khiéu kién yéu cau huy thi chi c¢6 ndi dung bd sung
phan hd trg 6n dinh doi song va san xuat 01 khau Vii Nhu B s6 tién 4.320.000d
1a phu hop véi thuc té va dung quy dinh phap luat.

Péi véi dién tich dat ngoai GCNQSD dét da duoc cap nam trong hanh lang
duong dién 183,6m? (Dudng dién c6 tir nhitng ndm 1960 trude khi h dan sit dung
dat sau nay duogc nang cap 1én 35K.V nhung khong 16 thoi diém nang cap) da
dugc UBND thanh phé H phé duyét phuong an bo1 thuong bd sung dé boi thuong,
hd tro vé dét va tai san trén dat tai Quyét dinh sé 2347/QD-UBND, Quyét dinh s6
709/QD-UBND la dam bao quyén loi cia ngudi st dung dét theo ding quy dinh
phép luat.

[3]. Tt nhiing phan tich, nhan dinh néu trén, c6 thé khang dinh Quyét dinh
s6 6872/QD-UBND (Pugc dinh chinh tai Quyét dinh s6 10474/QD- -UBND ngay
28/9/2020 cua UBND thanh phd H) va cac Quyet dinh c6 lién quan gom Quyet
dinh s6 5007/QD-UBND, Quyet dinh s6 5009/QD-UBND, Quyet dinh s6
5512/Qb-UBND, Quyet dinh s6 6340/QD-UBND, Quyét dinh sb 2347/Qb-
UBND, Quyét dinh s6 709/QD-UBND dugc ban hanh dung tham quyén, trinh ty,
thu tuc, thoi han, thoi hi¢u ban hanh theo quy dinh tai diém d khoan 2 Diéu 65;
khoan 2 Piéu 66; khoan 3 Piéu 69 Luat dat dai 2013; Quyét dinh cudng ché quyét
dinh thu hoi dat s6 437/QDCC-UBND ciia Chu tich UBND thanh phé H dugc ban
hanh dung tham quyén theo quy dinh tai diém d khoan 3 Diéu 69 Luat dat dai
2013; khoan 2 Diéu 65 Nghi dinh 43/2014/ND-CP ngay 15/5/2014; khoan 5, 6
Piéu 13 Thong tu sd 30/2014/TT-BTNMT ngay 02/6/2014 va c¢6 ndi dung déu
phu hop quy dinh phap luat.

[4]. Tai Toaan cap phuc tham, 6ng Vil Nhu B, ba Vii Thi Chung A va nguoi
bao vé quyén va loi ich hop phap khong xuat trinh thém duoc tai liéu, ching cu
gl m&i chimg minh cho yéu cau khang cdo huy ban an so thim 13 ¢6 cin ctr. Do
d6, Hoi ddng xét xir phiac thAm khong co co so chép nhan ndi dung khang céo cua
nguoi khoi kién. Can gilt nguyén ban an so tham nhu dé nghi cta dai dién Vién
kiém sat nhan dan cip cao tai phién toa 1a phii hop v6i nhan dinh cia HDXX.

[5]. V& an phi: Do khang céo khong dugc chap nhan nén ngudi khang cdo
phai chiu an phi hanh chinh phuc tham theo quy dinh phép luat.

[6]. Cac quyét dinh khac cua ban an so tham khong c6 khang céo, khang
nghi c6 hiéu lyc phap luat ké tir ngay hét thoi han khang céo, khang nghi.
Vi cac lé trén,
QUYET PINH:
Cén ctr khoan 1 Diéu 241; khoan 1 Diéu 349 Lut to tung hanh chinh nim
2015; Nghi quyét s0 326/2016/UBTVQH14 vé an phi, 1€ phi Toa an.

1. Bac khang cdo cua 6ng Vi Nhu B, ba Vit Thi Chung A; Gilr nguyén
quyet dinh ctia Ban an hanh chinh so tham s6 61/2020/HC-ST ngay 10/12/2020
cua Toa an nhan dan tinh Quang Ninh.
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20V%C5%A9%20Nh%C6%B0%20B%C3%A1u
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20V%C5%A9%20Th%E1%BB%8B%20Chung%20Anh%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%2030,%20khu%204A,%20ph%C6%B0%E1%BB%9Dng%20H%C3%A0%20Phong,%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BA%A1%20Long,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ninh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20V%C5%A9%20Nh%C6%B0%20B%C3%A1u
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20V%C5%A9%20Th%E1%BB%8B%20Chung%20Anh%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%2030,%20khu%204A,%20ph%C6%B0%E1%BB%9Dng%20H%C3%A0%20Phong,%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BA%A1%20Long,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ninh

2. Ong Vi Nhu B, ba Vii Thi Chung A mdi ngudi phai chiu 300. 000d (ba
tram nghin dong) 4n phi hanh chinh phiic tham nhung dugc trir vao sO tién
300.000d tam tmg 4n phi phtic thdm 6ng B, ba C anh mdi nguoi da ndp 1an luot
theo bién lai thu s6 0002321, 0002322 cing ngay 31/12/2020 ciia Cyc Thi hanh
an dan sy tinh Quang Ninh.

3. Cac quyét dinh khac cua ban an so tham khong c6 khang céo, khang nghi
c6 hi¢u lyc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

4. Ban an phtic thim c6 hiéu luc phap luat ké tir ngdy tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- VKSNDCC tqi Ha Nji; THAM PHAN - CHU TQOA PHIEN TOA
- TAND tinh Quang Ninh;

- VKSND tinh Quang Ninh;

- Cuc THADS tinh Quang Ninh, (da ky)

- Cac dwong su (theo d/c);

- Luu ho so vu an.

Pham Viin Tuyén
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