TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HA NOI Poc lap — Tw do — Hanh phic

Ban &n s6: 56 /2021/KDTM-PT

Ngay: 06/4/2021

V/Iv: Tranh chap hop dong vay

tai san. R
NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HA NOI
Vé6i thanh phan Hgi dong xét xir phiic tham gom c6:
Tham phan - Chil toa phién toa: Ba Ngé Tuyét Bing
Céc tham phan: Ba Nguyén Thi Hong Hanh

Ba Nguyén Thi Thity Hanh
Thu ky phién toa: Ong Lé Hong Hoa - Thu ky Toa 4n nhan dan thanh phd Ha Noi
Pai dién Vién Kiém sat nhan dan thanh phd Ha Noi tham gia phién toa: Ba Phan
Hong Anh - Kiém sat vién.

Ngay 01 va 06 thang 4 nam 2021, tai try so Toa 4n nhan dan thanh phd Ha
Noi xét xr phuc tham coéng khai vu an kinh doanh thwong mai thu 1y sd
221/2020/KDTM-PT ngay 14/10/2020 vé viéc “Tranh chap hop dong vay tai san”.
Do Ban an kinh doanh thuong mai so tham s6 09/2020/KDTM-ST ngay 07/8/2020
ctia Toa an nhan dan quén Hai Ba Trung, thanh phd Ha Néi bi khang céo.

Theo Quyét dinh dwa vy 4n ra xét xir phuc tham sd 118/2021/QDXXPT-
KDTM ngay 16/3/2021; Quyét dinh hodn phién toa sé 127/2021/QD-HPT ngay
23/3/2021 gitra:

Nguyén don: Cong ty co phan diu tw xay dung va thwong mai Nam Hong
Tru so: S6 55 16 B2, D6 thi méi Pai Kim, DPinh Cong, phuong Pai Kim, quan
Hoang Mai, thanh phd Ha Noi.

Nguoi dai dién theo phap luat : Ong Vii Hong Minh- Giam dc Cong ty

Nguoi dai dién theo iy quyén: Cong ty ¢6 phan may Nam Hai- do ba Vi Thi Lién-
Chu tich Hoi dong quan tri kiém giam ddc dai dién.

Tra tai: s6 189 Nguyén Vin Trdi, phuong Nang Tinh, thanh phd Nam Dinh, tinh
Nam Dinh (theo vian ban ty quyén ngay 31/12/2019).



( C6 mit).

Bi don: Cong ty c6 phin may Thing Long
Tru s6: s6 250 Minh Khai, phuong Minh Khai, quan Hai Ba Trung, Ha No61
Nguoi dai dién theo phap luat: Ong DS Khdi Nguyén- Tong giam ddc
Ngudi dai dién theo Gy quyén: Ong Lé Ngoc Hoang ( theo vin ban uy quyén sd
13A/2021/LLT-UQ ngay 01/3/2021); Ong Luong Ngoc Nguyén- Giam doc diéu
hanh Cong ty ¢4 phan may Thing Long ( theo gidy oy quyén s 15/UQ-MTL ngay
31/3/2021). ( C6 mat).

Nguwoi c6 quyén nghia vu lién quan:

Cong ty c6 phin may Nam Hai
Tru s6: s6 189 Nguyén Van Trdi, phudng Niang Tinh, thanh phd Nam Dinh, tinh
Nam Dinh
Pai dién theo phap luat: Ba Vii Thi Lién- Chu tich Hoi dong quan tri kiém Tong
giam ddc.
Pai dién theo uy quyén : Ong Vii Van Lam
( C6 mait).

NOI DUNG VU AN

Theo don khéi kién va bién ban tu khai, bién ban lay 16i khai trong qua tinh
giai quyét vu an ciing nhu tai phién toa dai dién theo Gy quyén ciia nguyén don
trinh bay: Ngay 22/7/2011, Cong ty c6 phan dau tu xdy dung va thuong mai Nam
Hong va Cong ty co phan may Thiang Long ky Hop dong s6 18T/HDVV/2011 vé viéc
Cong ty cd phan dau tu xdy dung va thuong mai Nam Hong cho Cong ty c6 phan may
Thang Long vay von dé duoc quyén mua can ho tai du 4n chung cu cao ting va trung
tam thuong mai s6 250 Minh Khai, quan Hai Ba Trung, Ha N1 véi s6 tién cho vay la
6.400.000.000 dong. Sau khi ky Hop dong Cong ty ¢ phan dau tu xay dung va thuong
mai Nam Hong di chuyén tién cho Cong ty cd phan may Thing Long lam nhiéu dot .
Tong sb tien Cong ty di chuyén cho Coéng ty c6 phan May Thing Long la
3.340.000.000 ddng . Do sau d6 Cong ty c6 kho khin vé tai chinh, khong c6 tién nop
tiép, nén ngay 27/12/2012 , Cong ty cd phan dau tu xdy dung va thwong mai Nam
Hong c6 cong van gii Cong ty ¢ phan may Thang Long véi noi dung khude tir quyén

mua can hd noi trén va dé nghi Cong ty c6 phan may Thang Long trd lai s6 tién ma
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Cong ty da nop cung lai suat theo thoa thuan trong hop dong 1a 2%/mnim. Ngay
29/8/2013, Cong ty lai c6 cong van lan hai giri Cong ty co phan may Thang Long ciing
v6i ndi dung trén. Ngay 29/8/2013, Cong ty c¢b phan may Thing Long c6 cong vin sb
109/CV-KDBBDS tra 101 Cong ty c¢6 phan dau tu va thuong mai Nam Hong véi ndi dung
ddng y vé viéc khude tir trén ciia Cong ty co phan dau tu va thuong mai Nam Hong va
dong v tra tién gdc va 13i theo hop dong 1a 2%/nam ké tir ngay nhan timg khoan tién cho
vay, nhung d& nghi Cong ty cd phan dau tu va thuong mai Nam Hong cho Cong ty ¢b
phan may Thing Long lui thoi gian tra ng tir 23/7/2013 dén 30/6/2014, trong thoi gian

nay i suat duoc tinh 1 10%/mam.

Ngay 05/9/2013 Cong ty co phan dau tu xay dung va thu’ong mai Nam
Hong co glay uy quyen cho Cong ty co phan may Nam Hai duoc quyen doi sb no
trén. Sau khi uy quyén Cong ty c6 guri giay uy quyen d6 cho Cong ty co phan may
Thang Long muc dich de théng béo Cho Cong ty co phan may Thang Long biét
Viéc Cong ty da uy quyén cho Cong ty ¢6 phan may Nam Hai doi ng. Sau khi nhan
uy quyen Cong ty may Nam Hai thuong xuyén co cong van dé nghi Cong ty cd
phan may Thang Long tra ng. Ngay 11/5/2015, Cong ty co phan may Thang Long
c6 thdng bao sé 48/TB- MTL V4i noi dung x&c nhan cong no gitta Cong ty ¢ phan
may Nam Hal va Cong ty co phan dau tu xay dung va thuong mal Nam Hong VoI
Cong ty co phan may Thang Long. Ngay 10/3/2016, Cong ty c6 phan may Nam
Hal tiép tuc c6 cong van sé6 01/KT-MNH gui Cong ty c6 phan may Thing Long
van noi dung xac nhan cdng no gitra Cong ty c6 phan may Nam Hai véi Cong ty ¢o
phan may Thing Long va cong no giita COng ty c6 phan dau tu xdy dung va
thuong mai Nam Hong véi Cong ty ¢ phan may Thang Long. Theo d6 dé nghi
Cong ty c6 phan may Thang Long d6i trir hai cong ng trén.

Ngay 28/6/2016, Cong ty co phan may Thang Long c¢6 cong vin sd 72/CV-
MTL ve6i noi dung: 1/ Xac nhan cdng ng gitra Cong ty co phan Nam Hai va Cong
ty ¢6 phan may Thing Long; 2/ Xé4c nhan cong ng gitra Cong ty co phan may
Thang Long véi Cong ty co phan dau tu xay dung va thuong mal Nam Hong va
dong y doi trir cong no giira ba bén. Ngay 30/6/2016, Cong ty co phan may Nam
Hai c6 cong van gui Cong ty co phan may Thang Long xac nhan phan d6i trir theo
cong van so 72/CV-MTL cua Cong ty c6 phan may Thing Long va xac nhéan s6
tién vay Cong ty co phan may Nam Hai tra thura cho Cong ty co phan may Thang
Long va dé nghi Coéng ty cb phan may Thing Long tra lai 03 s6 ¢6 dong ma Cong
ty c6 phan may Nam Hai thé chap.

Nay Cong ty c6 phan dau tu xay dung va thuong mai Nam Hong dé nghi
Cong ty c6 phan may Thing Long phai hoan tra cho Cong ty sb tién gbc va 14i theo
hop dong s6 18T/HPVV/2011 ngay 22/7/2011 va theo vian ban uy quyén ngay
05/9/2013 va dé khau trir khoan no gitta Cong ty ¢ phan may Nam Hai véi Cong
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ty co phan may Thang Long. Tong sb tién gbc va lai tinh dén ngay 31/7/2019 la
6.626.995. 571ddng. Cong ty c6 phan dau tu xay dung va thuong mai Nam Hong uy
quyén toan bo viéc khoi kién d6i véi Cong ty may Thing Long cho cong ty cd phan
may Nam Hai va Cong ty c6 phan may Nam Hai dugc hudng toan bo sb tién ma
Cong ty cb phan may Thang Long dang ng Cong ty c6 phan dau tu xay dyng va
thurong mai Nam Hong dé khau trir vao khoan ng ma Coéng ty c6 phan may Nam
Hai phai tra Cong ty c6 phan may Thing Long.

Tgi van ban ghiy kién ngay 28/4/2020cia Cong ty may Thang Long do
ong Pang Vin Tudn lam dai dign theo iy quyen trinh bay: Ong xac nhan vé thoi
gian, ndi dung ky két hop dong gitta Cong ty cb phan May Thang Long va cong ty
¢ phan dau tu xdy dung va thuong mai Nam Hong dung nhu nguyén don da trinh
bay. Qua trinh thyc hién hop dong Cong ty co phan dau tu xay dung va thuong mai
Nam Hong da chuyen cho Cong ty c6 phan may Thang Long tong so tién la
3.340.000.000 dong Ngay 27/12/2013, Cong ty co phan dau tu xdy dung va
thuong mai Nam Hong di gui cong van dén Cong ty ¢ phan may Thang Long Xin
haty bé quyén mua can ho va xin nhan lai sb tién cho vay 1a 3.340.000.000 dong.
Hai bén c6 thoa thuan vé gdc, 1ai va dua ra thoi han hoan tra s6 tién trén vao ngay
30/6/2014. Sau ngay 30/6/2014, gitra hai bén khong c6 bat ky thoa thuan hay ky két
van ban nao lién quan dén giao dich hop ddng nay. Do do, ngay 30/6/2014 dugc
xac dinh la ngay quyén va loi ich cua cong ty ¢ phan dau tu xdy dyng va thuong
mai Nam Hong bi xam pham. Pén ngay 12/9/2019, Cong ty co phan dau tu xiy
dung va thuong mai Nam Hong méi lam don khai kién tai Toa an nhan dan quan
Hai Ba Trung, thanh phd Ha Noi. Vi vay, tranh chap hop. dong vay von s
18T/HDVV/2011 gitra Cong ty Thang Long va Cong ty Nam Hong da hét thoi hiéu
khoi kién. Bi don dé nghi Toa an dinh chi giai quyét vu an dan su do thoi hiéu khai
kién da hét va tra lai don khoi kién, tai liéu va chiing ctr kém theo cho duong sy,

Vé tinh phap ly cua Hop dong vay vén sd 18T/HPVV/2011 ngay 22/7/2011
duoc ky két gitra cong ty c6 phan may Thang Long do 6ng Vii Van Tam 1a dai dién
va cong ty co6 phan dau tu xay dung va _thuong mai Nam Hong do 6ng Pinh Vin
Khoa 1a dai dién. Theo quy dinh cua biéu 120; Dleu 118 Luat doanh nghiép 2005
thi viéc ky két Hop dong vay vén giira Cong ty co phan may Thang Long véi Cong
ty c6 phan dau tu xay du:ng va thuong mai Nam Héng ma thanh vién Ho1 déng
thudc truong hop phai co su chap thuan caa Hoi dong quan tri. Trén thuc té, tai thoi
diém hai cong ty ky hop dong vai nhau déu khdng cé quyét dinh, nghi quyét cua
Hoi déng quan tri cua ca hai cong ty chap thuan ve viéc ky két Hop dong.Vi vay,
dé nghi Toa an tuyén b6 Hop déng vay von sé 18T/HDVV/2011v6 higu va dé nghi
Toa &n giai quyét hau qua cua hop dong v hiéu. Cong ty c6 phan may Thang Long
d6ng y thanh toan tra cho Cong ty c6 phan dau tu xay dung va thuong mai Nam
Hong s tién géc 1a 3.340.000.000 dong, nhung khong dong Y tra 14i sut.

Nguwoi 6 quyen lgi nghia vu lién quan 1 Cong ty cé phan may Nam Hai
do ngwoi dai dién trinh bay: Cong ty x4c nhan vé thoi gian, noi dung ky két hop
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d6ng va qua trinh thyc hién hop ddng diing nhu nguyén don trinh bay.

Ngay 05/9/2013, Cong ty Co phan dau tu xay dung va thuong mai Nam Hong
cé glay uy quyén cho Cong ty b phan may Nam Hai duoc quyén thu hoi sb no néu
trén dé khau trir vao sé tién ma Cong ty cd phan may Nam Hai ng Cong ty co phan
may Thang Long. Sau khi c6 uy quyen ciia Cong ty c6 phan dau tu xdy dung va
thuong mai Nam Hong, Cong ty c6 phan may Nam Hai da co nhleu cong van gu’l
dén Cong ty c6 phan may Thing Long trao doi Ve viéc giai quyét cong no.Tai cac
véan ban s6 02/CV ngay 14/01/2014; Thdng bao s6 30/TB ngay 19/4/2016 va cong
vin sb6 72/CV ngay 28/6/2016, cong ty co phan may Thing Long déu thira nhan veé
khoan no vai Cong ty 6 phan dau tu xdy dyng va thuong mai Nam Hong va dong
y cho Cdng ty ¢ phan may Nam Hai khau trir khoan no trén.

Nay Cong ty co phan dau tu xdy dung va thuong mal Nam Hong c6 don khai
kién yéu cau Cong ty c6 phan may Thiang Long phai tra s tién no trén cho Cong ty
co6 phan dau tu xay dung va thuong mai Nam Hong va xéac nhan viéc chuyén giao
cdng no trén sang cho Cong ty co phan may Nam Hai, do vay dé nghi Toa an dua
Cong ty may Nam Hai vao tham gia to tung Vi tu cach 1a nguoi €O quyén loi nghia
vu lién quan trong vu an dé dam bao quyén lgi cho Cong ty ¢6 phan may Nam Hai.
Pé nghi toa an xem xét viéc chuyen giao cong ng gitra Cong ty co phan dau tu xay
dung va thuong mai Nam Hong va Cong ty co phan may Nam Hai, dong thoi khau
trir s6 tién no giita Cong ty c6 phan may Thang Long voi Cong ty co phan may
Nam Hai theo cac van ban ma Coéng ty cé phan may Thang Long da xac nhan.
Ngoai ra Cong ty c6 phan may Nam Hai khéng con yéu cau gi khac.

Tai ban an so tham s 09/2020/KDTM-ST ngay 07/8/2020 cta Tda &n nhan
dan quan Hai Ba Trung, thanh phd Ha Noi da xir:

Chap nhan yéu cau khai kién cua Cong ty c6 phan dau tu xay dung va
thuong mai Nam Hong d6i véi Cong ty co phan may Thing Long vé viéc "Tranh
chap hop dong vay tai san".

- Budc Cong ty co phan may Thing Long phai thanh toan tra Cong ty co
phan dau tu xay dyng va thuong mai Nam Hong sb tién 1a: 6.477.657.975 dong,
trong d6 no goc: 3.340.000.000 dong;l4i trong han 1a 2.224.645.781 dong; 1&i qua
han 1a: 913.012.194 dong (tinh dén ngay xét xtr 7/8/2020) va con phai tiép tuc tra
|3i ké tir ngay 8/8/2020 theo hop dong cho dén khi tat toan xong toan b khoan vay
trén.

- Chap nhan yéu cau chuyen giao quyeén yéu cau (Cong ty co phan dau tu
xay dung va thuong mai Nam Hong) cho nguoi thé quyén (Céng ty c6 phan may
Nam Hai). Budc bén c6 nghia vu (Cong ty co phan may Thing Long) c6 trach
nhiém thanh toan toan b khoan no trén sang cho Cong ty c6 phan may Nam Hai.

Béc cac yéu cau khac cua cac bén duong su.

Ngoai ra ban an con tuyén vé an phi va quyén khéng céo ciia cac duong su.



Khéng dong Y véi quyét dinh ciia ban an so tham ngay 12/8/2020 Cong ty co phan
may Thang Long c6 don khang céo toan b ban én so tham va d& nghi Téa an Cap phtc thAm
huy toan bd ban 4n so tham cia Toa &n nhan dan quan Hai Ba Trung, thanh phd Ha Noi.

Tai phién toa phuc tham: Nguyén don van git nguyen y&u cau khaoi kién; Bi
don gilr nguyén yéu cau khang céo. Ngoai ra Bi don dé nghi Toa an dua 6 ong Ngb
Vin Pon va ba Nguyén Qué An vao tham gia té tung véi tu cach nguoi co quyén
loi nghia vu lién quan trong vu an; Pé nghi Nguyén don phai thanh toén tra cho Bi
don s tién 3.600.000. 000 ddng tién 1ai do nguyén don khong mua 06 can ho chung
cur, nén bi don phai vay tién cua Ngan hang dé mua.

Cac duong su Xac nhan ngoai cac tai liéu chq:ng clr da xudt trinh cho Toa an
ra thi cac duong su khéng con chiing cir nao khac dé xuat trinh cho Toa an.

Dai dién Vién kiém sat nhan dan thanh phe Ha Ngi trinh bay quan diém:

+ Vet tung: Thamphan, thukydachaphanhdungcacquymnhCuaBo luat t6 tung 0an str
trong qua trinh giai quyetvu an. Hoi dong X6t xtr d tién hanh xét xtrvu an theo trinh tur luat dinh, cac
duong s d4 thuc hién day du cac quyeén, nghia vu theo quy dinh cta Bo luat t6 tung dan sur.

+ V& noi dung: Can ctr cc tai lidu c6 trong hd so ¢ co so xac dinh Hop dong sb
18T/HDVV/2011 duoc cac bén ky két trén co s& tu nguyén, vé hinh thic va ndi dung phu
hop Véi quy dinh ciia phép luat, nén phét sinh hiéu luc dbi véi cac bén. Can ctr khoan 1 Dicu
308 Bo luat t6 tung dan su khong chap nhan yéu cau khang céo ctia Cong ty cd phan may
Thang Long. Giit nguyén ban an so thim cua Toa 4n nhan dan quan Hai Ba Trung;Vé &n phi
cac duong su phai chiu an phi theo quy dinh ctia phap luat.

NHAN PINH CUA TOA AN

Sau khi nghién ctru céc tai lidu, chtg ct ¢6 trong hd so vy an dugc tham tra

tai phién toa. Hoi dong xét xtr nhan dinh:

[1].Vé t6 tung: Pon khang cao cta Bi don 1a Cong ty cd phan may Thing Long 1am
trong thoi han luét dinh, nguoi khang cao da ndp tam ang an phi phuc tham, nén viéc khang
c40 1a hop 1&. Toa an nhan dan Thanh phd Ha Noi giai quyét 1a dang tham quyén.

1.1. V@ thoi hiéu khéi kién: Trong qua trinh gidi quyet vu &n, bi don dé ‘nghi
Toa an xem xét thoi hiéu khai kién. Hoi ddng xét xu thay, Hop dong vay vén sb
18T/HDVV/2011 duoc xéc lap ngay 22/7/2011. Theo quy dinh tai khoan 1 Diéu 184
B luat t6 tung dan sy nam 2015 thi thoi hiéu khoi kién dugc thuc hién theo quy
dinh cta Bo luat dan sy. Xét thay, trong vu an nay Cong ty co phan dau tu xay dung
va thurong mai  Nam Hong khai kién doi ng doi voi Cong ty co phan may Thang
Long va yéu cau Cong ty ¢6 phan may Thang Long phai thanh toan tra cho Cong ty
co phan dau tu xay dung va thuong mai Nam Hong sb tién con ng theo hop dong
vay von s6 18T/HPVV/2011 ngay 22/7/2011, nén xac dinh day 1a yéu cau bao vé
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quyén sé hitu. Theo quy dinh tai khoan 2 Diéu 155 Bo luat dan sy nam 2015, thi
y&u cau nay thudc truong hop khong ap dung thoi hiéu khai kién.

1.2. Vé nguoi tham gia té tung: Xét thiy, tai Cong vin s 02/CV-MTL
ngay 14/1/2014 , Cong van s6 30/TB-MTL ngay 19/4/2016 va cong vin sb 72/CV-
MTL ngay 28/6/2016 Cong ty c6 phan may Thing Long giri Cong ty ¢4 phan may
Nam Hai voi noi dung Cong ty c6 phan may Thing Long x&c nhan no véi cng ty
¢ phan dau tu xay dung va thuong mai Nam Hong va dong y khau trir khoan no
ciia Cong ty co phan dau tu xdy dung va thuong mai Nam Hong cho Cong ty cb
phan may Nam Hai. Hon nita qua trinh giai quyét vu 4n Cong ty c6 phan dau tu
xay dung va thuong mai Nam Hong dé& nghi Cong ty ¢ phan may Thing Long
phai hoan tra cho Cong ty c6 phan dau tu xay dung va thuong mai Nam Hong sb
tién no goc va lai theo hop dong so 18T/HPVV/2011 va dong y chuyén giao toan
bo s6 tién nay cho Cong ty ¢4 phan may Nam Hai, dé Cong ty c6 phan may Nam
Hai khau trir khoan no gitra Cong ty c6 phan may Nam Hai véi Cong ty c6 phan
may Thing Long. Can ctr Diéu 309 B¢ luat dan sy nim 2005 Toa &n cip so tham
dua COng ty co phan may Nam Hai vao tham gia t6 tung véi tu cach 1a ngudi co
quyén loi nghia vy lién quan 1 c6 co s6.

Tai phién toa dai dién theo iy quyén cua Cong ty co phan may Thiang Long dé
nghi Hoi dong xét xu triéu tap 6ng Ngod Vian Pon, ba Nguyén Qué An vao tham gia
t6 tung véi tu cach 1a ngudi c6 quyén loi nghia vu lién quan trong vu an, vi éng Pon,
ba An 13 nguoi ky Cong van 109 ngay 29/8/2013 va Coéng vin s6 30,72 ngay
19/4/2016, ngay 28/6/2016. Xét thay, Tai Cong van sd 30,72 ngay 19/4/2016, ngay
28/6/2016 va Cong vian 109 ngay 29/8/2013 do 6ng Ngo Vin Pon va ba Nguyén
Qué An ky véi tu cach 1a pho Tong giam ddc cong ty co phan may thiang Long. Viéc
ong Pon, ba An ky cac van ban ndy voi tu cach 1a dai dién caa Cong ty ¢ phan may
Thiang Long, nén 6ng Ngo Vian Pon va ba Nguyén Qué An khong phai 1a nguoi co
quyén loi nghia vu lién quan trong vu 4an nay. Do d6 khong c6 can cir dé chap nhan
y&u cau nay cua Cong ty c6 phan may Thiang Long.

[2].Vé ndi dung: Xét yéu cau khang cdo cua Cong ty cd6 phan may Thing
Long Hoi dong xét xtr thay: Hop dong vay vén s6 18T/HDVV/2011 ngay 22/7/2011
gitta Cong ty c6 phan may Thing Long va Cong ty c6 phan dau tu xay dyng va
thuong mai Nam Hong duoc cac bén ky két trén co s hoan toan tu nguyén, vé hinh
thae va noi dung phu hop véi quy dinh cua phép luat, nén phat sinh hiéu luc thi hanh
d6i véi cac bén.

Qua trinh giai quyét vu &n va tai phién toa cac duong su déu xac nhan sau khi
ky két hop dong Cong ty ¢ phan dau tu xdy dung va thuwong mai Nam Hong da
chuyén cho Cong ty c6 phan may Thing Long vay tong sb tién Ia 3.340.000.000
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d6ng (chia thanh nhiéu dot, c6 phiéu thu kém theo). Ngay 27/12/2012, Céng ty ¢
phan dau tu xay dung va thuong mai Nam Hong di c6 cong van giri Cong ty c6 phan
may Thing Long khudc tir quyén mua cin ho va dé nghi Céng ty co phan may
Thing Long tra lai s tién da nop cung 13i suat theo hop déng 13 2%/nam cho ting
lan nop tién dén 22/7/2013. Bj don xac nhan sau khi Nguyén don c6 don dé& nghi
khudc tir quyén mua cin ho va dé nghi bi don tra lai tién thi hai dai dién theo phap
luat ctia hai Cong ty da nhiéu lan 1am viéc véi nhau nhung khong lap vin ban. Sau
d6 Nguyén don di ban giao quyén ban 6 cian chung cu caa Nguyén don cho bi don
va ndm 2014 Bi don d3 ban 6 cin chung cu nay va thu tién vé Cong ty.

Tai phién toa cac duong su déu xac nhan hién tai Cong ty co6 pham may Thang
Long con ng Cong ty c¢b phan dau tu xay dung va thuong mai Nam Hong sé tién géc
1a 3.340.000.000 dong. Do vay, Tda an cap so tham budc Cong ty co6 phan may
Thing Long phai thanh toan tra cho Céng ty ¢4 phan dau tu xdy dung va thuong
mai Nam Hdng sé tién no goc 1a 3.340.000.000 ddng 1a c6 co sé va phi hop voi
quy dinh cua phap luat.

*\/@ tién lai do cham tra: Xet yéu cau khang cao cua Cong ty co phan may
Thang Long cho rang Cong ty khdng phai tra s6 tien 1ai cho Cong ty co phan dau
tu xay dung Nam Hong, vi Cong van s6 109 va cong van s6 30, 72 do 6ng Ngb
Vién Don va ba Nguyén Qué An l1a Pho Tong giam dbc ky khong dung véi quy dinh
cua dieu I¢ Cong ty va theo quy dinh tai myc 5.5 cua hop dong quy dinh *“ Trong
truong hop bén B Iug chon’thu;c hién vié,c mua can h¢ theo biéu 5.2 Hop dong vay
von nay, cac bén thong nhat rang 1ai suat cho vay theo quy dinh tai bieu 4.1 s¢ la
0%/nam ké tur khi giai ngan khoan vay voi dicu kién bén B khong duoc huong lai
do rat truedc han va phai tim dugc bén thi baqnhei‘n Iai‘ khoan vay”. Xét thay, nhu da
phan tich ¢ trén ngay 27/12/2012, Cong ty c6 phan dau tu xay dung va thuong mai
Nam Hong da c6 cong van gui Cong ty ¢ phan may Thang Long d€ khudgc tur
quyén mua can h¢ theo thoa thuén trong hop dong va dé nghi Cong ty c6 phan may
Théng Long tra lai so tien da nop cung lai suat theo hgp dong 1a 2%/ndm cho tung
lan nop tien den 22/7/2013. Tai phién toa Cong ty co phan may Thang Long xac
nhan Nam 2012 Cong ty ¢ phan may Thang Long c6 nhéan duoc cong van khudc
tir mua can ho cia Cong ty co phan dau tu xay dung va thu:ong mai Nam Hong.
Sau do dai dién hai bén da nhleu lan 1am viéc vai nhau vé viée nay, nhung khong
lap thanh vén ban va Cong ty co phan dau tu xay dung va thuong mai Nam Hong
da chuyén giao quyen ban cin ho cho Coéng ty ¢6 phan may Thing Long. Nam
2014 Cong ty c6 phan may Thang Long da ban 06 can ho nay, Cong ty co phan
may Thing Long d3 thu tién ban can ho vé Cong ty. Tai Cong van so 30/TB MTL

ngay 19/4/2016 va cong van so 72/CV-MTL ngay 28/6/2016, Cong ty co phan may
Thing Long tra 1oi Cong ty c6 phan may Nam Hai, véi ndi dung Cong ty c6 phan
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may Thing Long x&c nhan khoan ng gdc, 13i véi cong ty c6 phan dau tu xay dung
va thuong mai Nam Hang c6 bang ké tinh toan phan gdc 14i theo ting thoi ky cua
do ké toan va thu quy cua Cong ty c6 phan may Thing Long lap va ky tén gui kém
theo cong van mac lai suit duoc tinh nhu sau: tir ngay 22/7/2011 dén 22/7/2013 I4i
suét 1a 2%/ndm; Tur ngay 22/7/2013 dén 31/12/2015 Iai suét 1a 12%/nam; Tir ngay
1/1/12016 dén 31/3/2016 l4i suét 1a 6%/nam. Theo bang ké tinh lai nay cua Cong ty
co phan May Thing Long, thi tinh dén ngay 27/6/2016, téng so tién Cong ty cod
phan may Théng Long con ng Cong ty co phan dau tu xay dung va thuong mai
Nam Hong tong so tién 13 4.886.463.562 dong (trong d6 c6 sb tién 100.000.0004
tién goc cua ba Hoang Thi Yén). Tai thoi diém nay cac bén déu khong co y kién
thac mac gi vé viéc nay. Hai Cong van nay déu do 6ng Ngb Vian Pon phé Tong
giam déc ky, dong dau cua Cong ty c6 phan may Thiang Long va sau d6 khong co
su phan d6i nao cua Tong giam doc hay Hoi dong quan tri Cang ty, chi dén khi giai
quyet tranh chap tai Toa an Cong ty co phan may Thang Long méi cO y kién cho
rang ong Pon va ba An ky khong ding tham quyén, do vay khong c6 can ctr dé
chap nhan yéu cau nay caa Cong ty c6 phan may Thing Long

Qua trinh giai quyét va tai phién tda Cong ty co phan dau tu xay dung va
thuon mai Nam Hong chi y@u céu tinh 13i déi vai khoan tién nog goc 3.340.000.000
d6ng do Cong ty ¢4 phan may Thing Long cham thanh todn véi muc 13i suat ké tir
ngay 22/7/2011 dén ngay 22/7/2013 14i suat 1a 2%/nam; Tir ngay 22/7/2013 dén
30/6/2014 14i suat 1a 10%/nam; tir ngdy 01/7/2014 dén ngay 27/6/2016 lai suat 1a
12%/mam; Tir ngay 28/6/201622/7/2018 14i suat 7,3%/mam; Tir ngay 23/7/2018 dén
30/9/2019 14i suét 1a 7,55%/nam; T ngay 1/10/2019 dén 31/12/2019 l4i suat la
7,80%/mam; Tir ngay 01/01/2020 dén ngay 16/7/2020 14 suat 1a 7,55%/nam.

Theo qui dinh ctua Piéu 476 Bo luat dan sy nam 2005 thi 13i suat cho vay do
cac bén thoa thuan nhung khong duoc vuot qua 150% I&i suat co ban do Ngan
hang Nha nudc quy dinh .... Truong hop cac bén co tranh chap vé I3i suat thi I3
suat s& duoc 4p dung l4i suat co ban do Ngan hang Nha nuéc quy dinh. Xét thay,
muc 14i sudt ma cac bén dua ra ¢ trén phu hop véi mac 13i suat quy dinh cia Ngan
hang Nha Nuéc va thong tu s6 12/2010/TT-NHNN ngay 14/4/2010 cua 'Ngan hang
Nha nuoc va phu hop véi hudng dan tai Diéu 8 khoan 1 Nghi Quyét 01/2019-
HDTP caa Hoi ddng Tham phén Toa an nhan dan Tbi cao. Do vay, Toa an cap so
tham chap nhan yéu cua Cong ty co phan dau tu xay dung va thuong mai Nam
Hong budc Cong ty ¢4 phan may Thing Long phai thanh toan tra cho Cong ty cd
phan dau tu xdy dung va thuwong mai Nam Hong sé tién 14i trong han 1a:
2.2224.645.781 dong; LAi qué han 1a: 913.012.194 dong 14 c6 co sé va phi hop véi
quy dinh cua phép luat.

Tong sb tién Cong ty c6 phan may Thang Long phai thanh toén tra no goc
no l3i cho Cong ty ¢6 phan dau tu xdy dung va thuong mai Nam Hong tam tinh dén
ngay 7/8/2020 1a: 6.477.657.975 dong, trong d6 no gbc 1a: 3.340.000.000 dong; No
|4i trong han 1a: 2.224.645.781 d6ng; No 13i qué han 1a: 913.012.194d6ng.
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Cong ty c6 phan may Thiang Long con phai tiép tuc chiu Ii ddi véi khoan
tién gc chua thanh toan ké tir ngay 8/8/2020 cho dén khi tat toan xong toan bo sé
tién no gbc trén theo I&i suat thoa thuan trong hop déng.

*Poi véi viéc chuyén giao quyén yéu cau va chuyén giao nghia vu giira
Cong ty c6 phan dau tw xay dung va thwong mai Nam Hoéng va Cong ty co
phin may Thing Long sang Céng ty ¢6 phan may Nam Hai (13 ngwoi thé
quyeén). Hoi dong xét xir thay, Cac tai liéu co trong hd so thé hién Cong ty ¢ phan
du tw xdy dung va thuong mai Nam Hong va Cong ty c6 phan may Nam Hai da
nhiéu lan c6 cong vian gui Cong ty co phan may Thang Long yéu cau Cong ty co
phan may Thing Long thanh toan tra s tién no goC l&i trén cho cong ty ¢4 phan
dau tu xay dung va thuong mai Nam Hong va khau trir khoan no nay cho céng ty
co phan may Nam Hai. Tai Cong vin sb 02/CV-MTL ngay 14/1/2014, Cong van so
30/TB-MTL ngay 19/4/2016 va Cong vin sé 72/CV-MTL ngay 28/6/2016 Cong ty
co phan may Thang Long d x4c nhan ng véi Cong ty c6 phan dau tu xay dung va
thurong mai Nam Hong va dong y khau trir khoan no nay cho Cong ty c6 phan may
Nam Hai. vi vay, viéc Chuyen giao nghia vy cua Cong ty c6 phan may Thiang Long
tra no cho bén thé quyén caa Cong ty c6 phan dau tu xay dung va thuong mai Nam
Hong 1a Cong ty c6 phan may Nam Hai da duoc Cong ty ¢6 phan may Théng Long
Chép nhan. Theo quy dinh tai Diéu 309 Bo luat dan su nam 2005 quy dinh; “Bén c6
quyen yéu cau thuc hién nghia vu c6 thé chuyen giao quyen yéu cau d6 cho nguoi
the quyén theo thoa thuén...” “Khi bén c6 quyen yéu cau chuyen giao quyen yéu
cau cho nguoi the quyén thi nguoi the quyén trg thanh bén c6 quyén yéu cau. Viéc
chuyén giao quyén yéu Cau khong can co sy dong y cua bén c6 nghia vu”. Do do,
c6 co s& chap nhan yéu cau chuyen giao quyén yéu cau cua Cong ty co phan dau tu
xay dung va thuong mai Nam Hong cho nguoi thé quyén la Cong ty co phan may
Nam Hai. Budoc bén c6 nghia vu Cong ty c6 phan may Thang Long c6 trach nhiém
thanh toan toan bo khoan no trén sang cho Cong ty c6 phan may Nam Hai.

* Pbi vGi yeu cau caa Cong ty co phan may Thiang Long dé nghi Cong ty co
phan dau tu xdy dyng Nam Hong phai thanh toan tra cho Cong ty. co phan may
Thing Long s tién 3.600.000.000 dong la tién 14 ma Cong ty c6 phan may Thing
Long phai thanh toan tra cho Ngan hang do Céng ty c6 phan dau tu xay dung va
thuong mai Nam Hong khong mua can ho nén Céng ty co phan may Thang Long
phai di vay tlen cua Ngan hang dé thanh toén tra cho cha dau tu. Xét thay, qua trinh
giai quyét tai cap so tham va tai don khang cao Cong ty ¢ phan may Thang Long
khong yéu cau Toa &n xem xét giai quyet vé van dé nay. Céan ct Piéu 293 B luat
t6 tung dan sy nam 2015 thi yéu cau ndy cua Cong ty ¢6 phan may Thing Long
vuot qua pham vi xét xtr phiic tham, nén Hoi dong khéng xem xét.

T nhitng phan tich trén xét thiy khong cé cin cir dé chap nhan yéu cau
khang céo cua bi don Cong ty co phan may Thiang Long.

Béc cac yéu cau khac cua cac bén duong su.

Quan diém cua Vién kiém séat phu hop véi céc tai liéu ching ca c6 trong hd

10



s0, nén dugc chap nhan.

Vé an phi: Do yéu cau khang c4o cua bi don Cong ty c6 phan may Thing
Long khong dugc chap nhéan, nén Cong ty c6 phan may Thiang Long phai chiu an
phi phic tham theo quy dinh cta phap luat.

Vi céc I¢ trén;

QUYET DINH:

Can cu:
- Khoan 1 Diéu 30; Khoan 1 Diéu 184; 220; biéu 293; Khoan 1 Piéu 308 B
luat t tung dan sy nim 2015.

- Cac biéu 309; Diéu 471,474,476 B¢ luat dan sy nam 2005
- Khoan 2 Diéu 155 B¢ luat dan sy nam 2015;
- Nghi Quyét s6 326/ NQ-QH ngay 30/12/2016, quy dinh vé muc thu, mién,
giam, thu, nop, quan ly st dung an phi va I¢ phi.
Giit nguyén ban an kinh doanh thuong mai so tham s 09/2020/KDTM-ST
ngay 07/8/2020 ctia Toda 4n nhan dan quan Hai Ba Trung, thanh phd Ha Noi.
1. Chap nhén yéu cau khai kién ciia Cong ty c6 phan dau tu xay dyng va
thuong mai Nam Hong doi véi Cong ty ¢6 phan may Thang Long.

- Bugc Cong ty co phan may Thang Long phai thanh todn tra Cong ty ¢o
phén dau tu xay dung va thuong mai Nam Hong tong so tién no goc, no lai tam
tinh den ngay 7/8/2020 la: 6.477.657.975 dong ( Sau ty, bon trdm bay muoi bay
triéu, sdu trdm ndm muoi bay nghin, chin trdm bdy muoi 1am dong). Trong d6 ng
goc la: 3.340.000.000 dong; No lai trong han la 2.224.645.781 dong; N¢ lai qua
han 1a: 913.012.194 dong va con phai tlep tuc chiu lai doi véi khoan tlen goc chua

thanh toan ké tur ngay 8/8/2020 cho dén khi tat toan xong toan bo so tien ng géc
trén theo muc 13i suat thoa thuan trong hop dong

- Chap nhan y&u cau chuyen giao quyén yéu cau (Céng ty co phan dau tu xay
dung va thuong mai Nam Hong) cho nguoi thé quyén (Cong ty co phan may Nam
Hai). Budc bén c6 nghia vu (Cong ty ¢ phan may Thang Long) c6 trach nhiém
thanh toan toan bo khoan no trén sang cho Cong ty c6 phan may Nam Hai.

Béc cac yéu cau khac cua cac bén duong su.
3. Vé an phi:
+ An phi so tham: Cong ty co phan may Thang Long phai chiu 114.477.000

dong ( Mot tram muoi bon triéu, bén traim bay muoi bay nghin dong) an phi Kinh
doanh thuong mai so tham.

- Hoan tra Céng ty c6 phan dau tu xdy dung va thuong mai Nam Hdng
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57.300.000 dong ( Nam muoi bay trigu, ba tram nghin dér)g) tién tam Gng an phi
Cong ty da nop theo bién lai thu tien tam ung an phi so AA/2017/03158 ngay
17/12/2019 cua Chi cuc thi hanh an quén Hai Ba Trung, thanh pho Ha Noi.

+ An phi phtc tham: Cong ty c6 phan may Thiang Long phai chiu 2.000.000
dong, dugc trir vao 2.000. 000 d6ng tién tam Gng 4n phi Cong ty da nop theo bién
lai thu tién tam ¢ng an phi sé 003879 ngay 20/8/2020 cua Chi cyc thi hanh an dan
su quan Hai Ba Trung, thanh pho Ha Noi.

Ké tir ngay ban &n c6 hiéu luc phép luat theo quy dinh tai Biéu 2 Luat thi hanh
an dan su thi nguoi duoc thi hanh an dan su, nguoi phai thi hanh an dan su cé
quyén thoa thuan thi hanh &n, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hoic bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6, Biéu 7, Biéu 9 Luat thi
hanh an dan sy; thoi hiéu thi hanh an duoc thuc hién theo quy dinh tai Diéu 30 Luat
thi hanh an dan su;

Ban an phuc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Noi nhan: TM. HOI PONG XET XU PHUC THAM
- Céc duong su; % AN _ > A N
VKSNDTP 1A Noi THAM PHAN - CHU TQA PHIEN TOA

- TAND quéan Hai Ba Trung;
-Chi cuc THADS quén Hai Ba Trung;
- Luu ho so vu an.

Ngb Tuyét Bing
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