TOA AN NHAN DAN CAP CAO  CONG HOA XA HOI CHU NGHIA VIET NAM
TAI HA NOI Poc 1ap - Ty do - hanh phic

Ban an sd: 421/2023/HC-PT

Ngay: 09/6/2023

VIV khiéu kién quyét dinh hanh chinh
trong linh viee quan 1y dat dai

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI HA NOI

- Thanh phin Héi dong xét xir phiic tham gom cé:

Thdm phdn - Chii toa phién toa: Ong Pham Vian Tuyén;

Cdc Tham phan: Ong Nguyén Huyén Cuong;

Ba Nguyén Ngoc Hoa.

- Ther ky phién toa: Ong Ngo Canh Duy, Thu ky Toa 4n nhan dan cip cao
tai Ha NOi.

- Dgi dién Vign kiém sdt nhén dén cap cao tgi Ha Nji: Ba Pham Thj
Minh Hai - Kiém sat vién cao cap tham gia phién toa.

~ Trong ngay 09 thang 6 ndm 2023 tai diém cau trung tam: Phong xét xu truc
tuyen (so V) — Toa an nhan dan cap cao tai Ha Noi; Biém cau thanh phan: Phong
Xét xur tryc tuyen — Toa an nhan dan tinh Bac Giang, Toa an nhan dan cap cao tai
Ha Noi, Toa an nhér] dan cap cao tai Ha Noi xét xir phac tham cong khai vu an
hanh chinh thu Iy s6 155/2023/TLPT-HC ngay 20 thang 02 ndm 2023 ve viéc
“khieu kién quyét dinh hanh chinh trong linh vuc quan ly ddt dai”.

Do Ban 4n hanh chinh so tham s6: 24/2022/HC-ST ngay 07 thang 10 nidm
2022 cua Toa an nhan dan tinh Bac Giang bi khang cdo.

Theo Quyét dinh dwa vu an ra xét xtr phuc tham sé: 5985/2023/QD-PT
ngay 25 thang 5 nam 2023 giira cac duong su:

* Nguwoi khoi kién: Ba Nguyén Thi Y, sinh nam 1975; dia chi: S6 nha A,
ngéach C, ngd A, t6 dan pho H, phuong T, thanh pho B, tinh Bac Giang, c6 mat.

* Ngwoi bi kién: Uy ban nhan dan thanh phd B, tinh Bic Giang.

Nguoi dai dién theo phdp ludt: Ong Pang Dinh H - Chi tich.

Nguoi dai dién theo uy quyén: Ong Nguyén Tién D - Pho Chu tich (Quyét
dinh uy quyén so 2783/OD-UBND ngay 02/8/2022 cua Chu tich UBND thanh
pho B), c¢6 mit.

Nguoi bdo vé quyén va lpi ich hop phdp: Qng Nguyén Thanh T - Pho
Trudng phong Tai nguyén va Méi truong thanh pho B, c6 mat.
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* Ngwoi cé quyén lpi nghia vu lién quan:

1. Chu tich Uy ban nhan déan thanh phé B, tinh Bic Giang.

Nguroi dai di¢n theo uy quyén: Ong Nguyén Tién D - Pho Chu tich (Quyét
dinh 1wy quyén so 2783/OP-UBND ngay 02/8/2022 cua Chu tich UBND thanh
pho B), c6 mat.

Nguroi bdo vé quyén va loi ich hop phdp: Ong Nguyén Thanh T - Ph6
Truédng phong Tai nguyén va moi truong. Co mat.

2. Uy ban nhan dan phuong T, thanh phé B, tinh Bac Giang.
Nguwoi dai dién theo phdp ludt: Ong Nguyén Van H1 - Chu tich.
Nguoi dai dién theo ity quyén: Ong Pong Van B - Pho Chu tich. C6 mit.

7 3. Anh bao Ngoc H2, sinh nam 2000; ,dia chi: S6 ’l’lhé‘l A, ngach C, ngd A,
to dan pho H, phuong T, thanh pho6 B, tinh Bac Giang, vang mit.

Nguoi dai dién theo iy quyén: Ba Pao Thi N, sinh nam 1966; dia chi: sb
nha A, ngd E, t6 dan pho H, phuong T, thanh phd B, tinh Bac Giang, c6 mat.

4. Chi Pao Thi Kiéu O, sinh nim 1998; dia chi: S6 nha A, ngd H, t6 dan
phd S, phuong X, thanh pho B, tinh Bac Giang, c6 mat.

NOI DUNG VU AN:

~ Theo don khot ki¢n dé ngay 11/4/2022 va cdc loi khai trong qua trinh giai
quyét vu dan, nguoi khoi kién la ba Nguyen Thi Y trinh bay:

Ho gia dinh ba gdm c6 ba, 02 ngudi con va chong ba 1a éng Pao Trung
D1 1a cha st dung dién tich 1.128,3m? dét, trong d6 c6 360m? dat &, 768,3m? dat
vuon thude thira dat sb 88, to ban dd sb 24, dia chi tai thon H, phuong T, thanh
phé B, tinh Bac Giang.

Ngay 27/4/2021, Uy ban nhan dan (sau ddy viét tit la UBND) thanh phé
B ban hanh Quyét dinh sé 603/QD-UBND (sau ddy viét tit la Quyét dinh sé
603), Vé viéc thu hoi dat (dot 5) tai phuong T dé thuc hién Dy an dau tu xay
dung cong trinh: HTKT Nhom dan cu H, phuong T, thanh phd B (sau ddy viét
tit la Dy dn), trong d6 gia dinh ba bi thu hoi 1.136,3m? dat 1a khong dung, vi
dién tich cua gia dinh ba do cha éng dé lai chi c6 468,3m% phan con lai:
1.136,3m? - 468,3m? khong phéi cta gia dinh ba ma 1a cta cic anh chi em dng
Dao Trung D1 theo Bién ban hop gia dinh ngay 02/5/2007, c6 xac nhan cua
UBND phuong T.

Cung ngay UBND thanh pho B ban hanh Quyét dinh s6 604/Qb-UBND
(sau ddy viét tdt la Quyet dinh s6 604) vé viéc phé duyét phuong an bdi thuong,
hd trg GPMB (dot 5) dé thuc hién Dy 4n trong do c6 dién tich trén cua gia dinh
ba.

Gia dinh ba da khleu nai ndi dung trén va duge Chu tich UBND thanh pho
B ban hanh Quyet dinh s6 1095/Qb-UBND ngay 18/3/2022, vé viéc giai quyét
khiéu nai (1an dauv) (sau ddy viét tdt la Quyét dinh s6 1095).
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_ Nay ba yéu 95u Toa an giai quyét: Huy mot phan Quyét dinh s6 603, mot
phan Quyét dinh s6 604 cia UBND thanh pho B.

Chii tich va UBND thanh phé B thong qua dai dién theo ity quyén trinh
bay:

- Dién bién vu viéc: Thuc hién Quyét dinh s 4540/QD-UBND ngay
31/10/2017 caa Chu tich UBND thanh phd vé viéc phé duyét du 4n dau tu xay
dung Cong trinh: Ha ting k¥ thuat Nhém dén cu H, phuong T, thanh phd B,
ngdy 04/12/2018, UBND thanh phd ban hanh Théng bao s6 318/TB-UBND vé
viéc thu hoi dat dé thuc hién Dy an.

Theo ban db giai phong mit bang thuc hién Du an, ho ba Nguyén Thi Y
(chong 1a Pao Trong D2 di chét) quan 1y sir dung thira dat s6 104, dién tich
1.136,3m? ky hiéu ODT (dat o) (trong chi gidi 1.062,2m? ngoai chi gidi
74,1m?). Ngay 23/8/2020, ba Y c6 don xin thu hdi dién tich 74,1m? nam ngoai
chi gidi thuc hién dy an.

Ngay 03/10/2020, ba Y c6 To ty khai vé dat va tai san trén dat Nha nudc
thu hoi dé thyc hién dy an. Cung ngay, Trung tdm Phat trién quy dat va C cong
nghiép thanh phd phdi hgp véi UBND phuong T, t6 dan phé H va ho gia dinh
thie hién kiém ké tai san trén dat Nha nudc thu hdi dé thuce hién du an.

Ngay 29/10/2020, UBND phuong T t chiic hop xét ngudn gbc dat trong
do xac dinh: HO ba Y quan Iy str dung thira dat 104, dién tich 1.136, 3m? (trong
do 360, Om? dat & da duoc cap Glay chtmg nhan quyén st dung dat (sau ddy vzet
tit la GCNOSD dat), 768,3m? dat vuon trong cung thira dat & da duoc cip
GCNQSD dat, 8,0m? dat doi du sai sé do do dac chwa dugc cip GCNQSD dat
gia dinh ba Y st dung trude ngay 01/7/2004, d& nghi bdi thuong dat vudn trong
cung thira dit &).

Ngay 27/4/2021, UBND thanh phd ban hanh Quyét dinh s6 603 vé viéc
thu hdi dat (dot 5), Quyét dinh sé 604 vé viéc phé duyét phuong an bdi thudng,
hd tro GPMB (dot 5) khi Nha nudc thu hdi dat dé thuc hién Dy an trong d6 ho
ba Y bi thu hdi tai thira dat s6 104, dién tich 1.136,3m? (360,0m? dat ¢, 776,3m?
thudc dat vuon ao trong cung thira dat ), véi tong kinh phi 3.623.679.800 dong
va giao 03 16 dat & tai Phan 16 s6 NO2 (#r I6 s6 43 dén 16 s6 49) va Phan 16 NO5
(tir 16 56 15 dén 16 s6 20) thudc du 4n Nhoém dan cu H.

Gi4 thu tién tai 07 16 dat thudc phan 16 NOS5 (tir 16 43 dén 16 D) la
5.000.000d/m?; gia thu tién 06 16 dat thudc phan 16 NO5 (tir 16 s6 15 dén 16 sb
20) 1a 6.200.000d/m? (gia tai dinh cu chi tir 375.000.000d/16 dén cao nhat 13
550.000.000d/15).

Ngay 28/01/2022, ba Y c6 don khiéu nai Quyet dinh sd 603, Quyét dinh
5O 604 cua UBND thanh phé B. D& nghi giao 06 16 dt & tai dinh cu khong phai
nodp tién sir dung dat.

Ngay 18/3/2022, Chu tich UBND thanh ph6 B ban hanh Quyét dinh so
1095 vé viéc giai quyét khicu nai (lan dau) cta ba Y véi ndi dung khong chap
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nhan khiéu nai.

- Quan diém vu viéc: Qua két qua xac minh xem xét nd1 dung khiéu nai
nhan thdy: Viéc phan chia thira dat thanh 06 thira dét tai Bién ban hop gia dinh
ngay 02/5/2007 do ba Y cung cap chua duoc thyc hién ding ky quyén sir dung
dat theo Diéu 46 Luat Pat dai nim 2003 (nay 1a diang ky bién dong theo khoan 4
Diéu 95 Luat Dat dai nam 2013).

Theo khoan 29 Diéu 3, Diéu 5 Luat Dt dai nim 2013; khoan 2 Diéu
64, HYPERLINK "https://luatvietnam.vn/dat-dai/nghi-dinh-43-2014-nd-cp-
huong-dan-luat-dat-dai-86925-d1.html"* Piéu 75 Nghi dinh sb 43/2014/ND-
CP15/5/2014 clia Chinh phii; khoan 3 Diéu 3 Nghi dinh s6 148/2020/ND-CP
ngay 18/12/2020; khoan 11 Piéu 9 Thong tu sd 24/2014/TT-BTNMT; Quyét
dinh s6 745/2014/QD-UBND ngay 07/11/2014 cua UBND tinh B, nhan thay:
Bién ban hop gia dinh ba Y cung cap khong du diéu kién dang ky bién dong
theo quy dinh tai khoan 4 Diéu 95 Luat Dat dai nam 2013 dé tach thia va cap
GCNQSD dt thanh 06 thira dat.

Theo khoan 1 Diéu 74, khodn 1 biéu 75 Luat Pit dai nam 2013 viéc bdi
thuong theo thura dat da duoc cap GCNQSD dat.

Can ctr khoan 1 Piéu 3 Quy dinh vé han murc dat giao lam nha &; han mic
cong nhan dat & dbi vai thira dit & co vuon, ao va dién tich dit & tdi thiéu duoc
tach thia 4p dung trén dia ban tinh Bic Giang kém theo Quyét dinh sb
745/2014/QD-UBND ngay 07/11/2014 cia UBND tinh B quy dinh han muc dat
O nhu sau:

“1. DBdt & dé thi thudc t6 dan pho”' cua cac phwong va cdc vi tri ven truc
dwong chinh da dwoc dat tén cua thi tran: Khong qud 100m?”

Cian ctr khoan 1 Piéu 3 Quy dinh vé thu hdi dat; boi thuong, hd tro, tai
dinh cu khi Nha nudc thu hdi dat ap dung trén dia ban tinh Bic Giang ban hanh
kém theo Quyét dinh s6 10/2019/QD-UBND ngay 21/5/2019 ciia UBND tinh B
quy dinh nhu sau:

“Piéu 3. Boi thwong khi Nha nwéc thu hoi dat o:

Ho gia dinh, cd nhdn c6 dit ¢ khi Nha nude thu hoi ddt thuée mot trong
cdc truong hop sau thi duoc boi thuwong bang dat o:

1. Thu héi hét ddt & hodc phan dién tich ddt & con lai sau thu héi khéng
du diéu kién dé o theo quy dinh cua Uy ban nhan dan tinh thi dwoc boi thuong
bang 01 16 dat o.

2. Truong hop trong h gia dinh quy dinh tai Khodn 1 Piéu nay ¢ nhiéu
thé hé, nhiéu cdp vo chong ciing chung song trén mot thira dat & thu hoi néu di
diéu kién dé tach thanh timg hé gia dinh riéng theo quy dinh cia phédp ludt vé cir
trii hodc ¢é nhiéu hé gia dinh ¢é chung quyén sit dung 01 (mét) thira ddt ¢ thu
héi thi ngodi dién tich dat & dwoc béi thwong theo quy dinh tai khodn 1 Piéu nay
thi h¢ gia dinh, cd nhdn con dwoc giao dét ¢ cho tieng cdp vo chong con lai theo
gia ddt cu thé tai thoi diém giao dat.


https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20t%E1%BB%89nh%20B%E1%BA%AFc%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20t%E1%BB%89nh%20B%E1%BA%AFc%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20t%E1%BB%89nh%20B%E1%BA%AFc%20Giang

3. Truong hop Nha nude thu hoi dat & ma dién tich dat & thu hoéi Ién hon
02 (hai) lan han mirc giao ddt & theo quy dinh ciia UBND tinh thi h¢ gia dinh,
cd nhan ngoai 01 lo dat & duwoc giao tai dinh cu thi duwoc giao thém 01 (mot) I6
ddt ¢ theo gia ddt cu thé tai thoi diém giao dat.

Truong hop dién tich ddt & thu hoi 16n hon 03 (ba) lan han mirc dat &
theo quy dinh cua UBND tinh thi ngoai 01 [0 dat tdi dinh cu dwgc giao thém 02
(hai) Io dat o theo gia dat cu thé tai thoi diem giao dat.

4. Truong hop Nha nuede thu héi dién tich dat ¢ I6n hon 02 (hai) lan han
mukc dat & ma hé gia dinh, c¢d nhan khéng thudc trwong hop phdi bo tri tdi dinh
cw thi dwoc giao dat & nhung t6i da khéng qud 02 (hai) 16 theo gid dat cu thé tai
thoi diém giao dat”.

Tt nhitng cin ct trén, viéc UBND thanh phé B thuc hién boi thuong va
giao 03 16 dat & cho ho ba Nguyén Thi Y 1a ding quy dinh phap luat. Do do,
viéc ba Nguyén Thi Y dé nghi giao cho ba 06 16 dat ¢ tai dinh cu khong phai
ndp tién st dung dét 1a khong cé co so.

Vi’éc Ch}i tich UBND thanh phé B ban hanh ngét dinh sé)’ 1095 vé viéc
giai quyét khiéu nai ctia ba Y vdi ndi dung khong chap nhan khi€u nai 1a dung
quy dinh phap luat.

Pé nghi Toa an bac toan bd yéu cau khai kién caa ba Y.

- Nguoi co qyyén loi nghia vu lien quan anh Dao Ngoc H2 va chi Dao Thi
Kiéu O thong nhadt trinh bay: Toan b0 ndi dung vu viéc ba Nguyén Thi Y 1a me
de cua anh chi da trinh bay cu thé trong don khoi kién gti cho Toa an néu 13 ¥
kién, yéu cau trong vu an trén. Nay anh chi théng nhat véi ¥ kién va quan diém

cua nguoi khoi kién da trinh bay, khong bd sung gi thém, dé nghi Toa &n xem
xét, gidi quyét theo quy dinh cua phap luét.

Tai Bén dn hanh chinh so tham so 24/2022/HC-ST ngay 07 thang 10 ndm
2022, Toa an nhdn dan tinh Bdc Giang da quyét dinh:

Can cu khoan 1 Diéu 30, khoan 3, 4 Piéu 32, Piéu 191, diém a khoan 2
Piéu 193, Piéu 204, Piéu 206 va khoan 1 Piéu 348 cua Luat T tung hanh
chinh; Can ctr diém ¢ khoan 2 Diéu 62; diém a khoan 2 Diéu 66; Diéu 67; Diéu
69; Piéu 71; khoan 2 Piéu 74 va Piéu 75 Luat Dat dai nam 2013; Can ct Diéu
32 Nghi quyét sé 326/2016/UBTVQH14 ngay 30/12/2016 ctua Uy ban thuong
vu Qudc hodi quy dinh vé an phi va 1& phi Toa an. Xu:

1. Bac toan bd yéu cau khoi kién cua ba Nguyén Thi Y vé viec dé nghi
Toa an giai quyét:

- Huy mét phan Quyét dinh sb 603/QD-UBND ngay 27/4/2021 cua
UBND thanh phd B, vé viéc thu hoi dat (dot 5) tai phudng T dé thyc hién Dy an
dau tu xay dung cdng trinh: HTKT Nhom dan cu H, phuong T, thanh phé B, c6
lién quan dén dién tich dat cta ho gia dinh ba Nguyén Thi Y.

- Huy mot phan Quyet dinh s 604/QD-UBND ngay 27/4/2021 cua
UBND thanh phd B, vé viéc phé duyét phuong an bdi thuong, hd tro GPMB

5


https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20B%E1%BA%AFc%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20Y%E1%BA%BFn%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201975%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20nh%C3%A0%2015,%20ng%C3%A1ch%203,%20ng%C3%B5%20122,%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%20H%C3%A0%20V%E1%BB%8B%201,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BB%8D%20X%C6%B0%C6%A1ng,%20th%C3%A0nh%20ph%E1%BB%91%20B%E1%BA%AFc%20Giang,%20t%E1%BB%89nh%20B%E1%BA%AFc%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20Y%E1%BA%BFn%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201975%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20nh%C3%A0%2015,%20ng%C3%A1ch%203,%20ng%C3%B5%20122,%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%20H%C3%A0%20V%E1%BB%8B%201,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BB%8D%20X%C6%B0%C6%A1ng,%20th%C3%A0nh%20ph%E1%BB%91%20B%E1%BA%AFc%20Giang,%20t%E1%BB%89nh%20B%E1%BA%AFc%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20B%E1%BA%AFc%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ng%E1%BB%8Dc%20H%C3%A0
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20%C4%90%C3%A0o%20Th%E1%BB%8B%20Ki%E1%BB%81u%20Oanh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201998%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20nh%C3%A0%2018,%20ng%C3%B5%2082,%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%20S%C6%A1n%20T%C3%BD,%20ph%C6%B0%E1%BB%9Dng%20X%C6%B0%C6%A1ng%20Giang,%20th%C3%A0nh%20ph%E1%BB%91%20B%E1%BA%AFc%20Giang,%20t%E1%BB%89nh%20B%E1%BA%AFc%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20%C4%90%C3%A0o%20Th%E1%BB%8B%20Ki%E1%BB%81u%20Oanh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201998%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20nh%C3%A0%2018,%20ng%C3%B5%2082,%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%20S%C6%A1n%20T%C3%BD,%20ph%C6%B0%E1%BB%9Dng%20X%C6%B0%C6%A1ng%20Giang,%20th%C3%A0nh%20ph%E1%BB%91%20B%E1%BA%AFc%20Giang,%20t%E1%BB%89nh%20B%E1%BA%AFc%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20Y%E1%BA%BFn%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201975%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20nh%C3%A0%2015,%20ng%C3%A1ch%203,%20ng%C3%B5%20122,%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%20H%C3%A0%20V%E1%BB%8B%201,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BB%8D%20X%C6%B0%C6%A1ng,%20th%C3%A0nh%20ph%E1%BB%91%20B%E1%BA%AFc%20Giang,%20t%E1%BB%89nh%20B%E1%BA%AFc%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20Y%E1%BA%BFn%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201975%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20nh%C3%A0%2015,%20ng%C3%A1ch%203,%20ng%C3%B5%20122,%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%20H%C3%A0%20V%E1%BB%8B%201,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BB%8D%20X%C6%B0%C6%A1ng,%20th%C3%A0nh%20ph%E1%BB%91%20B%E1%BA%AFc%20Giang,%20t%E1%BB%89nh%20B%E1%BA%AFc%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20B%E1%BA%AFc%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BB%8D%20X%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20HTKT%20Nh%C3%B3m%20d%C3%A2n%20c%C6%B0%20H%C3%A0%20V%E1%BB%8B%204,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BB%8D%20X%C6%B0%C6%A1ng,%20th%C3%A0nh%20ph%E1%BB%91%20B%E1%BA%AFc%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20Y%E1%BA%BFn%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201975%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20nh%C3%A0%2015,%20ng%C3%A1ch%203,%20ng%C3%B5%20122,%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%20H%C3%A0%20V%E1%BB%8B%201,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BB%8D%20X%C6%B0%C6%A1ng,%20th%C3%A0nh%20ph%E1%BB%91%20B%E1%BA%AFc%20Giang,%20t%E1%BB%89nh%20B%E1%BA%AFc%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20B%E1%BA%AFc%20Giang

(dot 5) tai phuong T dé thuc hién D}J’ an dau tu xay dgng cong trinh: HTKT
Nhom dan cu H, ~phu:(‘)’ng T, thanh pho B, c6 lién quan dén dién tich dat cua ho
gia dinh ba Nguyen Thi Y.

Ngoai ra, Toéa an cdp so thim con quyét dinh vé an phi va thong bao
quyén khang cao cho cac duong su theo quy dinh phép luat.

Sau khi xét xtr so tham, ngay 14/10/2022, ba Nguyén Thi Y khéng céo
toan bo ban an so tham.

Tai phién toa phic tham, nguoi khoi kién giit nguyén yéu cau khoi kién,
yéu cau khang céo, khong dé nghi dugc bdi thuong 06 suat tai dinh cu nira ma
chi dé nghi Nha nudc thu hoéi dién tich 360m? dat ¢ thi phai boi thuong du
360m? dat tai dinh cu.

Pai dién Vién kiém sat nhan dan cép cao tai Ha Noi sau khi tom tit noi
dung vu an da phat biéu quan diém vé viéc giai quyét vu an va dé nghi Hoi dong
xét xir ap dung khoan 1 Piéu 241 Luat T6 tung hanh chinh, bac khang cdo cua
ctia ba Nguyén Thi Y; giit nguyén quyét dinh ctia ban an so tham.

NHAN PINH CUA TOA AN:
[1]. Vét6 tung:

[1.1]. B4 Nguyén Thi Y khoi kién dé nghi Toa an hity mot phan Quyét
dinh s6 603, mot phan Quyét dinh s6 604 ciia UBND thanh phd B lién quan dén
dién tich dat cua ho gia dinh ba 1a cac quyét dinh hanh chinh trong linh vuc quan
ly dat dai quy dinh tai khoan 5, khoan 6 Diéu 22 Luat dat dai 2013 thudc tham
quyen gidi quyet ctia Toa an quy dinh tai khoan 1, khoan 2 Diéu 3 va khoan 1
Piéu 30 Luat td tung hanh chinh 2015.

Toa an nhan dan tinh Bac Giang thu 1y giai quyét vu 4n 1a ding tham
quyén, dam bao vé thoi hidu va diéu kién khoi kién theo quy dinh tai khoan 4
Piéu 32 va diém a khoan 2; diém a khoan 3 Diéu 116 Luat tb tung hanh chinh
2015.

Khéng dong ¥ v6i mot phan Quyét dinh sb 603, mot phan Quyét dinh s6
604 cuia UBND thanh phé B nén ba Nguyen Thi Y co khiéu nai. Chu tich

UBND thanh phd B dd ban hanh Quyét dinh s6 1095 vé viéc giai quyét khiéu
nai lan dau ctia ba Nguyén Thi Y.

Tda 4n nhan dan tinh Bic Giang xem xét dong thoi Quyet dinh so 1095
ctia Chu tich UBND thanh phd B 1a ding véi quy dinh tai Piéu 6 Luat td tung
hanh chinh.

[1.2]. Tai phién toa phuc tham, nguoi cé quyén loi, nghia vu lién quan la
anh Pao Ngoc Ha Vang mat nhung c¢6 mat dai dién theo uy quyen can cu quy
dinh tai Piéu 225 Luat t6 tung hanh chinh 2015, HDXX tiép tuc tién hanh xét xir
vu an.

[2]. Xét khang cdo ctia ba Nguyén Thi Y, Hoi dong xét xir (HDXX) thiy:

[2.1]. Xét tinh hop phap ciia Quyét dinh s6 603, Quyét dinh sé 604 cua
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UBND thanh phé B:

- V& thim quyén ban hanh: Can ctr diém d khoan 3 Piéu 62; diém b khoan
1, diém a khoan 2 va khoan 3 Dléu 66 Luat dat dai nam 2013, UBND thanh phd
B ban hanh Quyet dinh s6 603 vé viéc thu hoi dat va Quyet dinh sb 604 phé
duyét phuong an boi thuong, hd tro GPMB 1a dung tham quyén.

- V& trinh ty, thu tuc ban hanh: Trudc khi ban hanh quyet dinh, UBND
thanh phd B d tién hanh xdy dyng va thuc hién ké hoach théng bao thu hoi dat,
diéu tra, khao sat, do dac, kiém dém; lap, tham dinh phwong an boi thuong, hd
trg. Vi vy, Quyét dinh s6 603 va Quyet dinh s6 604 da thuc hién ding vé trinh
tu, thu tuc theo quy dinh tai tai biéu 67 va biéu 69 Luat dat dai 2013.

- Vé ndi dung:
+ Cin ctr xac dinh gia dé 1ap phuong 4n boi thuong, hd trg GPMB:

Viéc thu hoi dit va phé duyét phuong an boi thuong cho ho ba Nguyén
Thi Y dya trén ban ty ké khai, bién ban kiém ke, so dia chinh dugc luu trit tai
UBND phuong, giday CNQSDD ddi véi thira dat, dién tich dat va cac tai san trén
dét cua ho ba Nguyén Thi Y va cac tai liéu khac vé trinh tu tha tuc thu hoi dat co
trong ho so.

Trén co so xac dinh ngudn gdc dat, ngay 27/4/2021, UBND thanh phé B
ban hanh Quyét dinh sb 603 vé viéc thu hoi dat (dot 5) va Quyét dinh sb 604 vé
viéc phé duyét phuong an bdi thudng, hd trg GPMB (dot 5) khi Nha nudc thu
héi dat, trong d6 ho ba Nguyén Thi Y bi thu hoi tai thira dat s6 104, to ban dd sd
1 (theo ban do phuc vu cong taic GPMB thuc hién dy an) ddi voi dién tich
1.136,3m? (trong d6 c6 360,0m? dat &, 776,3m? thudc dat vuon ao trong cing
thira dat o), voi téng kinh phi, cu thé nhu sau: Pat ¢ dién tich: 360m? x
3.900.000d/m? = 1.404.000.000d; Pat vuon dién tich: 702,2m? + dat ngoai chi
gidi 74,1m? x 1.950.000d/m? = 1.513.785.000d; Tai san, cong trinh trén dat
duoc boi thudng: 705.894.800d. Tong kinh phi: 3.623.679.800 dong va giao 03
16 dat ¢ tai Phan 16 s6 NO2 (i 16 s6 43 dén 16 s 49) va Phan 16 NO5 (tir 16 56 15
dén 16 so 20) thude du an Nhom dan cu H. Gia thu tién tai 03 16 dat thudc phan
16 NO2 (tir 16 43 dén 16 D) 1a 5.000.000d/m?; gia thu tién 07 16 dat thudc phan 16
NO5 (tir 16 s6 15 dén 16 s6 20) 1a 6.200.000d¢/m? (gia tai dinh cu chi tir
375.000.000d/16 dén cao nhat 1a 550.000.000d/16).

Can ct khoan 1 Piéu 3 Quyét dinh sé 745/2014/QD-UBND ngay
07/11/2014 caa UBND tinh B quy dinh han muc dat ¢ d6 thi thudc to dan phd
ctia cac phudng va cac vi tri ven truc dudng chinh di dugc dit tén cua thi trdn
khéng qua 100m?.

Can ctr khoan 3 Piéu 3 Quy dinh vé thu hdi dat; boi thuong, hd tro, tai
dinh cu khi Nha nudc thu hdi dat ap dung trén dia ban tinh Bic Giang ban hanh
kém theo Quyét dinh s6 10/2019/QD-UBND ngay 21/5/2019 ciia UBND tinh B
quy dinh Trudng hop dién tich dat & thu héi 16n hon 03 (ba) 1in han mutc dit &
theo quy dinh ctia UBND tinh thi ngoai 01 16 dat tai dinh cu duoc giao thém 02
(hai) 16 dat ¢ theo gia dat cu thé tai thoi diém giao dat.
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Theo don xin ding ky quyén sir dung dat ghi ngay 29/8/1998 thé hién ho
tén chu ho gia dinh: Pao Trung D1 va ho tén vo cla chi hd gia dinh: Nguyén
Thi Y va duoc UBND phudng T xac nhan ngay 7/10/2000. Can cir s6 ho khau
gia dinh ghi ngay 13/11/2002, ho gia dinh ba Y gém c6: Cha ho ong Pao Trung
D1, thanh vién: Vo ba Nguyén Thi Y, con Pao Thi Kiéu O va Pao Ngoc H2.
Tai thoi diém thu hoi dat ho gia dinh ba Y gém c6: Ba Nguyén Thi Y va con
Pao Ngoc H2, sinh nim 2000, Pao Thi Kiéu O, sinh nim 1998); Ho ba Y quan
Iy str dung thira dat 104 (ban 6 GPMB), dién tich 1.136,3m?, trong d6 360,0m?
dat & da dugc cap GCNQSD dét, 768,3m? dit vuon trong cung thira dit ¢ da
duoc cép GCNQSD dat, 8,0m? dat doi du sai sb do do dac chwa duoc cép
GCNQSD dat gia dinh ba Y st dung trudc ngay 01/7/2004 c6 dé nghi boi
thudng dat vuon trong cung thira dat 6.

Vi vay, UBND thanh ph6 B thuc hién boi thudng va giao 03 16 dat & cho
ho ba Nguyén Thi Y 1a dam bao theo quy dinh tai khoan 2 Diéu 74 va Piéu 75
Luat dat dai nam 2013; khoan 1 DPiéu 3 Quyét dinh s6 745/2014/QD-UBND
ngay 07/11/2014 va khoan 3 Piéu 3 Quyét dinh sé 10/2019/QD-UBND ngay
21/5/2019 cta UBND tinh B. P& nghij ctia ba Nguyén Thi Y tai phién toa phiic
tham yéu cau duoc giao du dién tich 360m? dat tai dinh cu 1a khoéng c6 co so
chap nhan.

+ Tai cip so thim ba Nguyén Thi Y cho rang ngoai dién tich 468,3m? dat
thi dién tich dat bi thu héi con lai khong thude quyén sir dung cua ho gia dinh ba
ma cua 05 anh chi em cua 6ng Pao Trung D1 theo Bién ban hop gia dinh ngay
02/5/2017, HBXX thay: Viéc phan chia thira dat thanh 06 thira dit theo Bién
ban hop gia dinh ngay 02/5/2007 do ba Y cung cip chua duoc thuc hién dang ky
quyén st dung dit theo Piéu 46 Luat Pat dai nim 2003 (nay 13 diang ky bién
dong theo khoan 4 Piéu 95 Luat it dai nim 2013). Mat khac, can cir khoan 29
Diéu 3, Piéu 5 Luat Dat dai ndm 2013; khoan 2 Diéu 64, Piéu 75 Nghi dinh so
43/2014/ND-CPngay 15/5/2014 cua Chlnh phu; khoan 3 Diéu 3 Nghi dinh sb
148/2020/ND-CP ngay 18/12/2020; khoan 11 Diéu 9 Thong tu s6 24/2014/TT-
BTNMT; Quyét dinh s 745/2014/QD-UBND ngay 07/11/2014 cia UBND tinh
B thi Bién ban hop gia dinh ba Y cung cip khong du diéu kién dang ky bién
dong theo quy dinh tai khoan 4 Diéu 95 Luat Dat dai naim 2013 dé tach thira va
cap GCNQSD d4t thanh 6 thira dat. Tai thoi diém thu hoi dat, xac dinh toan bd
dién tich 1.136,3m? (trong do co 360, Om? dat ¢, 776,3m? thudc dat vuon ao
trong cung thira dit ¢) thudc quyén sur dung cua ho gia dinh ba Nguyén Thi Y, vi
vdy, yéu cau nay cua ba Y 1a khong c6 co s& chdp nhan. Hon nita, tai phién toa
phuc tham, ba Y khong dé nghi xem xét noi dung nay nira.

[2.2]. Xét tinh hop phap cua Quyét dinh s0 1095 ciia Chu tich UBND
thanh pho B:

- V& tham quyén, trinh ty, thu tuc, thoi han ban hanh: Chi tich UBND
thanh phé B ban hanh Quyét dinh s6 1095 1a ding tham quyen trinh ty, thu tuc

va thoi han ban hanh theo quy dinh tai Diéu 204 Luat Pat dai nim 2013; Dleu
18; Diéu 28; Pbiéu 29; Piéu 30 Luat Khiu nai nam 2011; Nghi dinh )
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75/2012/ND-CP ngay 03/10/2012 caa Chinh phii quy dinh chi tiét mot s6 diéu
ctia Luat khiéu nai; Thong tu s6 07/2013/TT-TTCP ngay 31/10/2013 ctia Thanh
tra chinh phu quy dinh quy trinh giai quyét khiéu nai hanh chinh, Thong tu s6
02/2016/TT-TTCP ngay 20/10/2016 ctia Thanh tra Chinh phu stra d6i Thong tu
s6 07/2013/TT-TTCP ngay 31/10/2013.

- V& ndi dung: Nhu dd phan tich ¢ doan [2.1], Quyet dinh s6 603, Quyét
dinh s6 604 dugc ban hanh dung vé trinh ty, thi tuc, tham quyén va ndi dung
phu hop voi cac quy dinh cua phap luat cling nhu chinh sach tai dia phuong. Do
d6, Chu tich UBND thanh phé B ban hanh Quyet dinh s 1095 gidi quyét khiéu
nai lan dau véi ndi dung khong chap nhan yéu cau ctia ngudi khiéu nai 13 hop
phap va co can ctr.

[3] Tur nhiing phén tich trén, HDXX nhén thay viéc Toa an cap so tham
quyét dinh bac don khoi kién cua ba Nguyén Thi Y la ding phap luat. Ba
Nguyén Thi Y khong Xudt trinh dugc cac tinh tiét, ching ¢t méi dé chimg minh
cho yéu cau khoi kién va yéu cau khang céo ctia minh nén khong c6 co s& chap
nhan khang c4o cua ba Nguyén Thi Y.

[4]. Vé an phi: Do khang cdo khong dugc chap nhan nén ba Nguyén Thi
Y phai chiu an phi hanh chinh phuc tham theo quy dinh phap luét.

Vi cac lé tren,
QUYET PINH:

, Can cr khoan 1 Piéu 241 Luat t6 tung hanh chinh nam 2015; Nghi quyét
s0 326/2016/UBTVQH14 cua Uy ban thuong vu Quoc hoi vé an phi, I¢ phi Toa
an.

1. Bac khang cao cua ba Nguyén Thi Y va giit nguyén quyét dinh ctia Ban
an hanh chinh so' thAm s6 24/2022/HC-ST ngay 07 thang 10 nam 2022 cua Toa
an nhan dan tinh Bac Giang.

2. Ba Nguyén Thi Y phai chiu 300.000 déng an phi hanh chinh phtc
tham, duoc trir di sd tién 300.000 dong tam tng an phi phic thim di ndp tai
Bién lai s6 0000662 ngay 20/10/2022 ctia Cuc Thi hanh an dan su tinh Béc
Giang. Xéac nhan ba Nguyén Thi Y d& thi hanh xong &n phi hanh chinh phic
tham.

3. Ban an phiic tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- VKSNDCC tgi Ha Ngi; THAM PHAN - CHU TQA PHIEN TOA
- TAND tinh Bac Giang,

- VKSND tinh Bdc Giang;

- Cuc THADS tinh Bic Giang;
- Cac dwong su (theo d/c);

- Luu ho so vu dn.

(da ky)

Pham Vian Tuyén
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