TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HA NOI Poc lap — Tw do — Hanh phtc
Ban an s6: 319/2024/KDTM-PT

Ngay: 25/12/2024
V/v: Tranh chip hop dong xay dung.

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HA NOI
- Thanh phdn hai dong xét xi phuic tham gém c6:
Tham phan- Chu toa phién toa: Ong Bui Pirc Bing
Céc Tham phan: Ba Duwong Tuyét Mai
Ong Nguyén Puc Lap
- Thu,: ky phién toa: Ong Nguyén Trung Kién - Thu ky Toa an nhan dan
Thanh pho Ha Noi.

- Pai dién Vién kiém sat nhan dan Thanh ph Ha Noi tham gia phién toa:
Ba Hoang Thi Hong Chiém- Kiém sat vién.

Ngay 26/11 va 25/12/2024, tai tru s& Toa &n nhan dan Thanh phd Ha Noi xét
xt phic tham cong khai vu an Kinh doanh thuong mai thu Iy sé 104/2024/
KDTM-TLPT ngay 10/4/2024 vé viéc Tranh chap Hop dong xay dung.

Do Ban an kinh doanh thuong mai so tham s 38/2024/KDTM-ST ngay
31/5/2023 ctia Toa 4n nhan dan quan NTL, thanh phd Ha Noi bi khang cao. Theo
quyét dinh dwa vu &n ra xét xir s6 560/2024/QDXX-PT ngay 12/9/2024 va Quyét
dinh hodn phién tda s6 623/QDb-HPT ngay 27/9/2024, Théng bao ma lai phién toa
s6 599/2024/TB-MPT ngay 11/11/2024, giita cac duong su:

1. Nguyén don: Cong ty c6 phan xay dung dwdng bd 6xx.

Pia chi: S6 32 duong Tran Phu, phuong 4, thanh phd BL, tinh Lam Ddng.

Nguoi dai dién theo phap luat: Ong Nguyén Xuan T — chic vu: Chu tich
HDQT.

Nguoi dai dién theo ty quyén: Ba Tran Thi L va ba Nguyén Thi Minh H
(Theo Gidy iy quyén sé 08/2022/GUQ ngay 06/11/2022). — (C6 mdt)

2. Bi don: Cong ty cé phan 8xx- Xay dwng cong trinh giao théng.

Dia chi: S6 346 duong Nguyén Trai, phuong TV, quan NTL, Thanh phd Ha
Noi.

Dia chi nhan van ban: Ngd 145 dudong Dinh Xuyén, thon Té Xuyén, xi DX,



huyén GL, Ha Noi.

Pai dién theo phap ludt thiz nhat: Ba Luc Thanh B — Chuc vu: Chu tich
HDQT.

Pai dién theo phap ludt thiz hai: Ong Nghiém Pha S — Chic vu: Tong Gidm
déc.

Ngueoi dai dién theo 4y quyén: Ba Tran Thi Thanh T1 va ba Sa Thi My H1
(Theo Gidy iy quyén sé 257/2024/GUQ-8xx ngay 25/7/2024) — (C6 mqt)

Nguwoi bdo vé quyén va lgi ich hep phap cia bi don: Ong Mai Bic Tan —
Luat su thuoc Cong ty Luat TNHH NewLaw — Poan Luat su thanh phd Ha Noi.
— (C6 mdt)

3. Nguoi co quyeén lgi, nghia vu lién quan: Ban quan ly dw an s6 8

Tru so: T6 20, 4p 1, x& An Pht Tay, huyén Binh Chanh, thanh phd H6 Chi
Minh.

Nguoi dai dién theo uy quyén: Ong Nguyén Vian Hai. Chuc vy: Pho Giam
dbc — Ban quan ly du an.

NOI DUNG VU AN:

1. Theo don khdéi kién, qua trinh gidgi quyét vu an va tai phién toa - nguyén
don dgi dign theo gy quyén trinh bay:

Ban Quan ly du an 2 (sau ddy goi tat 1a BQLDA2) - nay l1a BQLDA 8 (sau
ddy goi tat 1a BQLDAS) thudc Tong cuc Puong bo Viét Nam — Bo Giao thdng
van tai 1a Chu dau tu cua Dy &n cai tao, nang cap Quéc 16 27, phan doan Km 174-
Km 272+800 dia phan tinh Lam Doéng va Ninh Thuan (Sau ddy viét tat 1a Dy an
Quoc 16 27). Cong ty C6 phan 8xx — Xay dung Cong trinh Giao théng (sau day
viét tat 1a Cong ty 8xx) la nha thau thi cong trai tham bé tdng nhua néng C20 cua
Du an nay.

Ngay 11/5/2012, Cong ty 8xx (bén A) di ky két HPKT sé 97/HPKT (sau
day viét tit la HPKT s6 97) véi Cong ty TNHH MTV Quan ly va sta chira duong
bo 78 - nay la Cong ty co phan Xay dung Puong Bo Cong ty 6xx (sau ddy viét
tat 14 Cong ty 6xx) — Bén B.

- Noi dung cong viéc (Piéu 1): Bén A giao va Bén B nhan thi cong tham
BTNN C20. doan tir Km185+00 - Km189+00 thudc Goi thau sé 1: Xay dung doan
Km174+00 - Km189+00 thuoc Du an Pau tu cai tao, nAng cap Quéc 16 27 Phan
doan Km174-Km272+800 dia phan tinh Lam dong va Ninh Thuan do BQLDA?2
(PMU?2) lam dai dién Chii dau tu theo ding thiét ké thi cong dugc duyét, ding
quy dinh cta phép luat.

- Khéi lugng bao gdom cac hang muc cdng viéc (Biéu 1): Vé sinh mat duong,
tudi 16t bang nhya nhil trong T/C 1.0 Kg/m?, tham BTNN C20 day 7cm.
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- Thoi gian va tién do thuc hién (Piéu 3): Theo tién d6 chung cua goéi thau.

- Gia tri Hop ddng (tam tinh- Biéu 4): 2.272.000.000 dong (1.000 tin x
2.272.000 dong/tan);

- Thanh toan (Piéu 5.2): Bén A uy quyén cho Bén B thanh toan truc tiép
vé6i dai dién Chu dau tu — Ban quan ly du an 8.

+ Bén A ¢6 vin ban dé nghi Chu dau tu — Ban quan ly du an 8 thanh toan gié
tri khéi lwong hoan thanh do Bén B thi cong vao tai khoan cua Bén B.

+ Bén B c6 trach nhiém cap hoa don GTGT hop 1& cho bén A theo gia tri
nghiém thu, thanh toan tung dot.

+ Pon gia thanh toan: theo thoa thuan tai hop dong (Piéu 5.2).

- Quyét toan (Piéu 5.3): Sau khi ban giao san pham hoan thanh, hai bén quyét
toan 1am co s& thanh ly hop dong nay.

- Bao hanh (Piéu 6): 12 thang ké tir ngay nghiém thu hoan thanh.

- Phat vi pham hop dong: theo hop dong chinh.

- Giai quyét tranh chap (Piéu 10): Truong hop khong dat dugc thoa thuan
giita cac bén, viéc giai quyét tranh chap duogc thyc hién thong qua hoa giai, Trong
tai hozc Toa an giai quyét theo quy dinh cia phap luat.

- Thanh ly hop ddng: Viéc thanh Iy phai duoc thuc hién xong trong thoi han
30 ngay ké tir ngay cac bén tham gia hop dong da hoan thanh cac nghia vu theo
hop dong.

* Ngay 20/11/2012, hai bén tiép tuc ky két Phu luc hep dong s6 01/PBHD
nang gié tri bo sung caa HDKT s 97 1én thém 402.243.077 dong. Cu thé nhu sau:

- Gia tri HPKT s6 97 tam tinh 1a: 2.272.000.000 dong

- Gia tri b6 sung: 402.243.477 dong (Bo sung thém cac hang muc stra chita,
hoan thién 16p Cap phéi da dam moéng duong).

Tong gia tri HPKT s 97 tam tinh: 2.272.000.000 dong + 402.243.477 ddng
=2.674.243.477 dong.

Qua trinh thuc hién HPKT s6 97 va Phu luc hop déng s6 01, Cong ty 6xx da
thuc hién thi cong dang hang muc quy dinh, cdc bén da tién hanh nghiém thu va
thanh toan 02 dot cu thé nhu sau:

Qua trinh nghiégm thu:

- Nghiém thu dot 1 (Thi cong tir 20/11/2012 dén 25/12/2012): Ngay
25/12/2012, cac bén da thong nhat 1ap Bang xac nhan khoi luong xay ldp hoan
thanh, Bién ban nghiém thu bo phan xay dung, Bang xac lap gia tri khdi luong



cdng viéc theo hop ddng dé nghi thanh toan trong d6 ghi nhan téng cong gié tri
Bén B dugc thanh toan 1a: 2.972.154.464 dong.

_ Nghiém thu dot 2 (Thi cong tir 30/01/2013 dén 02/02/2013): Ngay
03/02/2013, cac bén di thong nhat 1ap Bang xac nhan khdi lwong xay 1ap hoan
thanh, Bién ban nghiém thu bo phan xay dung, Bang xac lap gia tri khdi lwong
cong viéc theo hop ddng dé nghi thanh toan trong d6 ghi nhan téng cong gié tri
Bén B dugc thanh toan 13: 109.508.380 dong .

- Tong gia tri xay lap hoan thanh hai dot 13; 3.081.662.844 ddng.
Thanh toan:

1. Giatri xay lap hoan thanh: 3.081.662.844 dong. (1)

2. Gia tri da thanh toan: 2.028.453.421 dong (2). Bao gom:

+ Thanh toan giai doan 1 (Dot 14) ngay 28/6/2013: 1.306.926.203 dong (Ban
2 thanh toan ho);

+ Thanh toan giai doan 2 phan truot gia (Pot 14) ngay 14/01/2015:
721.527.218 ddng (Ban 8 thanh toan ho).

3. Giatri con lai chua thanh toan 1a: 1.053.209.423 dong.

* Ngay 02/12/2014, hai bén tiép tuc ky két Hop dong xay dwng soé
223/2014/HPKT (Sau ddy goi tat la HPKT s6 223), cu thé nhu sau:

- Noi dung cong viéc (Piéu 1): Bén A thué Bén B sira chita hu hong mait
duong trong thoi gian bao hanh cong trinh doan tir Km185+000- Km188+000 Goi
thau s6 1 (Km174+00 - Km189+00) - thuc Du 4n Pau tu cai tao, nang cap Qudc
16 27, doan Km174+00 - Km272+800 dia phan tinh Lam déng va Ninh Thuan.

- Gi4 tri hop dong tam tinh (Piéu 6) 1a: 485.095.000 dong.

- Bao hanh (Piéu 5): Bén khi goi thau so 1 duoc Chu dau tu xac nhan hét
thoi han bao hanh.

- Tam tng va thanh toan (Piéu 7):
+ Tam tng: 436.000.000 dong (90% gié tri Hop dong)

+ Quyét toan va thanh 1y: Can ct hop dong va khéi luong cong viéc thuc
hién duogc cac bén ky xac nhan, Bén A, Bén B quyét toan va thanh Iy hop dong.

- Qua trinh nghiém thu va thanh toan:
Nghiém thu:
Ho so nghiém thu di dugc Tu van giam sat (TVGS) ky day du. Cu thé:

- Ngay 11/2/2015: Bén B va TVGS ky Bién ban xac nhan khéi lugng hoan
thanh.



- Ngay 12/2/2015: Bén B va TVGS ky Bién ban nghiém thu hoan thanh céng
trinh va ban giao dé dwa vao sir dung.

- Ngay 12/02/2015: Bén B da 1ap Bang xac nhan gia tri thuc hién la
403.374.376 dong. Sau d6 Bén B di chuyén cac vin ban trén cho Bén A yéu cau
Bén A ky xac nhan nhung khong nhan duoc su hop tac.

Thanh toan:
- Gi4 tri thyc hién 1a: 403.374.376 ddng. (3)

- Gi4 tri da thanh toan 1a: 450.000.000 d¢dng (4) (Tam wng cong trinh ngay
31/12/2014).

- Gia tri con lai chua thanh toan 13: - 46.625.624 dong.

* Tong cong ng ca hai HPKT s6 97, 223 va doi chiéu cong ne, thanh Iy
hop déong:

1. Téng gia cong ng' cd hai HPKT sé 97 va 223:

- Téng gia tri Cong ty 6xx da thyc hién cua hai hop dong la (1+3):
3.485.037.220 dong.

- Tong sé tién Cong ty 8xx di thanh toan 1a (2+4): 2.478.453.421 dong.
- Tong sé tién Cong ty 8xx con phai thanh toan 1a: 1.006.583.799 dong.
2. Déi chiéu cong ng va thanh Iy hop dong

Cong ty 6xx da lap nhiéu Déi chiéu cong no gui Cong ty 8xx nhung khong
nhan duoc sy hop tac. Cu thé tai Boi chiéu cong no ngay 12/11/2016 da ghi r6:

- Tong gié tri Cong ty 6xx thyc hién 1a: 3.485.037.220 dong

- Tong s6 tién da thanh toan 1a: 2.478.453.421d6ng.

- Tong sd tién ng gbc Cong ty 8xx con phai thanh toan: 1.006.583.799 dong.

Cong ty 6xx da rat nhiéu lan yéu cau d6i chiéu cong no va thanh toan nhung
Cong ty 8xx van khong thuc hién, Cong ty 6xx da gui Cong van s6 123/SXKD
ngay 31/3/2016 v/v xac nhan khdi lugng thuc hién DBGT, stra chita, hoan thién
goi thau s 1&2- DA cai tao nang cap dén BQLDAS va duoc dong y. Cu thé da
ghi nhan: Téng sé tién Cong ty 8xx - XDCTGT con lai chuwa thanh todn la:
1.006.593.799 dong.

Yéu cdu khgi kién:

Cong ty 6xx da hoan thanh tot cong viéc duge giao, dam bao dung k¥ thuat,
chat lugng va cong trinh dugc ban giao dua vao str dung dung ké hoach ma Chu
dau tu yéu cau.



Cong ty 8xx lién tuc vi pham cac thoa thuan trong hop ddng, khéng c6 thién
chi thanh toan cdng no theo thoa thuan. Cong ty 6xx da nhiéu 1an guri cong van va
ctr ngudi truc tiép dén tru sé cua Cong ty 8xx yéu cau dbi chiéu khéi lwong, giai
quyét cong ng ddng thoi thanh 1y hop ddng nhung khong ¢ hiéu qua. Thai do bat
hop tac, khong ddi chiéu thanh toan céng ng caa Cong ty 8xx di lam anh huong
nghiém trong dén loi ich kinh té caa Cong ty 6xx.

Cong ty 6xx kinh d& nghi Toa &n, cin ctr theo quy dinh cua phap luat, thoa
thuan cua hai bén trong hop dong, céng ng va phat sinh cong no thuc té giira hai
bén budc Cong ty 8xx phai thanh toan cho Cong ty 6xx sb tién con no cua hai
HDPKT s6 97 va 223, cu thé nhu sau:

- Tong s6 tién no gbc 1a: 1.006.583.799 dong.
- Tong tién I3i cham tra (tam tinh) 1a: 1.209.655.416 dong.
- Tong s6 tién Cong ty 8xx con phai tra (tam tinh) 1a: 2.216.239.215 dong.

2. Bi dom - Cong ty Co phan Cong ty 8xx xay dwng cong trinh giao théng
trinh bay:

Tai ban tu khai ngay 16/8/2019 nhu sau: Cong ty 8xx xac nhan da ky 02 hop
dong (HPKT sé6 97/HPKT ngay 11/5/2012; Hop dong xay dung sb
223/2014/HPKT ngay 02/12/2014) véi Cong ty 6xx. Day 1a 02 hop ddng c6 thoi
diém ky két hop dong, noi dung cong viéc, ho so thanh toan khac nhau. Dé nghi
Toa an tach vy an dé giai quyét.

Trong mdi hop dong néu trén da quy dinh rd cha dau tu (BQLDAS) tryuc tiép
thanh toan cho Cong ty 6xx va thuc t¢ BQLDAS di thanh toan mot phan gia tri
khdi lugng cong viéc hoan thanh da duoc nghiém thu cho Cong ty 6xx. Hién nay
Chu dau tu chua thanh toan cho Cong ty 6xx va Cong ty 8xx la dang vi pham
nghia vu vai ca hai cong ty.

Tai Cong vian s6 123/SXKD ngay 31/3/2016 ciia Cong ty 6xx giri BQLDAS
khong phai 1a can ctr dé xac nhan cong no giita Cong ty 6xx va Cong ty 8xx. Dé
nghi tam ding vu an dé Cong ty 8xx dé nghi BQLDAS thanh toan gia tri khoi
lugng cong viéc hoan thanh da dugc nghiém thu cho Cong ty 6xx theo quy dinh.

3. Nguoi co quyen lgi, nghia vu lién quan - BQLDAS trinh bay:

Tai Ban tuw khai gii Toa &n nhan dan qudn NTL, dai dién theo sy quyén cua
BQLDA 8 trinh bay:

Theo Hop dong xay dung s6 03/HDXD-QL27 ngay 29/11/2008 dugc ky két
gitra BQLDAZ2 (Nay la BQLDAS) va Lién danh Cong ty xay dung 4xx va Cong
ty 8xx vé viéc thi cong goi thau s 1: xay dung doan Km 174+00-Km 189+00 du
an Quéc 16 27 doan Km 174-Km 272+800 Quéc 16 27 thugc tinh Lam Dong va



Ninh Thuan. Gia tri hop dong 1a 57.864.354.574 dong. Trong d6: Cong ty 4xx la
34.452.384.031 dong; Cong ty 8xx 1a 23.411.964.988 ddng. Thai gian thuc hién
hop dong l1a 23 thang.

Trong qua trinh thyc hién hop ddng do du 4n thugc dién gidn ding theo Nghi
quyét cua Chinh phu, trong thoi gian gidn ding cho thi cdng, Tong cuc Puong bo
Viét Nam dé cho phép bd sung nha thau phu 1a Cong ty 7x (Nay 1a Cong ty 6xx)
thuc hién cong tac PBGT trong thoi gian tam hoan ddi voi cac goi thau 1, 2, 3
theo Vian ban s6 763/TCPBVN-CQLXDB ngay 07/3/2012.

Khi duoc bd tri thém ngudn vén, qué trinh trién khai thi cdng do phat sinh
khdi luong, ddng thoi Cong ty 8xx khong thuc hién nghia vu stra chita cac hang
muc hu hong dé ban giao cho don vi quan Iy, Tong cuc Puong bo tiép tuc cho
phép BQLDA2 bo sung nha thau phu 14 Cong ty 6xx dé thuc hién sta chira mat
duong va mot sé hang muc con lai cia goi thau sé 1 va 2 Dy an QL27 tai Vin ban
56 4971/TCPBVN-CQLXDB ngay 28/11/2012.

Thuc hién Vin ban 4971/TCDBVN-CQLXDPB ngay 28/11/2012, BQLDAS,
Lién danh Céng ty 4xx & Cong ty 8xx va nha thau phu - Cong ty 6xx ky két Phu
luc Hop ddng s6 62/PLHD-BQLDAS ngay 11/11/2013, véi noi dung: Piéu chinh,
bé sung Piéu 1 cua Hop dong sé 03/HPXL-QL27 ngay 29/11/2008 cu thé: Gia tri
hop dong diéu chinh: 70.830.904.704 dong. Trong do:

Cong ty 4xx la: 41.105.823.746 dong.
Cong ty 8xx la: 26.955.082.248 dong.
cong ty 7x 1a: 2.769.998.710 dong.

Sau khi céac bén thi cong thuc hién hoan thanh khoi lwong cong viéc trong
hop ddng va phu luc hop dong diéu chinh, Tong cuc Puong bo da phé duyét du
toan hoan thanh gai thau sé 1 tai Quyét dinh 693/QD-TCPBVN ngay 26/3/2016
véi gia tri hoan thanh la 79.291.762.000d, trong do:

Cong ty 4xx la: 45.826.609.000 dong.
Cong ty 8xx la: 28.952.060.000 dong.
Cong ty 6xx 1a: 4.513.093.000 dong.

Trudc yéu cau khai kién caa Cong ty 6xx, BQLDAS khong cd y kién do day
la tranh tung gitra nha thau va bén thu ba.



4. Quyét dinh caa Toa &n cac cap:

- Tai Ban &n kinh doanh thuwong mai so tham (lan 1) so 36/2020/KDTM-ST ngay
09/9/2020 ciia Tda an nhan dan qudn NTL, thanh pho Ha Néi da quyét dinh:

1. Chap nhan mot phan yéu cau khai kién cua Cong ty 6xx.

Buoc Cong ty C6 phan 8xx phai thanh toan cho Céng ty 6xx sb tién ng
1.053.209.423 ddng d6i véi HDKT s6 97/HPKT ky ngay 11/5/2012; Phuy luc hop
ddng s6 01/PBHD ngay 20/11/2012.

2. Khong chap nhan yéu cau ddi véi yéu cau cua Cong ty 6xx dbi vai khoan
tien no I4i tinh tr ngay 25/12/2012 dén ngay xét xir so tham so tién 1a
1.384.909.210 dong.

3. Pinh chi d6i véi yéu cau khoi kién ciia Cong ty 6xx vé viéc giai quyét
tranh chap Hop dong xay dung s6 223/2014/HPKT ngay 02/12/2014 s6 tién xin
rat 1a 46.625.624 dong va sé tién 1ai cham thanh toan.

Ngoai ra ban &n con tuyén vé phan an phi va quyén khang céo cua cac duong
su.

Khong d6ng y vai ban én so tham, ngay 14/9/2020 Cong ty 6xx c6 don khang
c40 mot phan ban an, dé nghi chap nhan yéu cau doi khoan tién I cham tra sb
tién con no theo HPKT s 97 tir ngay nghiém thu khéi lugng cong viéc hoan
thanh cho dén thoi diém xét xir so tham 13 1.384.909.210 dong.

Ngay 22/9/2020, Cong ty 8xx c6 don khing cdo toan bd ban an, dé nghi
khong chap nhan yéu cau khai kién cua Cong ty 6xx, cho rang trach nhiém thanh
toan cho Nguyén don thudc vé Ban Quan Iy Du an 8.

- Tai Bdn dan kinh doanh thiwong mai phtc tham (lan 1) s¢ 85/2021/KDTM-
PT ngay 12/5/2021, Toa an nhan dan thanh phé Ha Ngi quyér dinh: Sira ban an
kinh doanh thuong mai 36/2020/KDTM-ST ngay 09/9/2020 cta Toa &n nhan dan
quan NTL, xu:

1. Pinh chi phan yéu cau khoi kién doi thanh toan sé tién 46.625.624 dong
theo Hop dong xay dung sé 223/2014/HPKT ngay 02/12/2014 ctiia Cong ty 6xx
d6i vai Cong ty 8xx.

2. Chap nhan yéu cau khoi kién cia Cong ty 6xx ddi vai Cong ty 8xx vé viec
thanh toan tién thi cong xay dung theo HPKT s6 97/HPKT ngay 11/5/2012.

Cong ty 8xx phai thanh toan tra Cong ty 6xx so tién ng 1.053.209.423 dong
(Géc) va 1.384.909.210 dong (Lai cham tra). Téng cong 2.391.493.009 dong.



- Tai Quyét dinh gidm déc tham sé 26/2022/KDTM—-GPT ngay 08/9/2022
cia Toa &n nhan dan cap cao tai Ha Ngi quyét dinh: Chap nhan Quyét dinh khéng
nghi giam déc tham sé 08/2022/KN-KDTM ngay 25/4/2022 caa Chéanh &n Toa
4n nhan dan cip cao tai Ha Noi. Huy toan bo Ban an kinh doanh thuong mai phic
tham sé 85/2021/KDTM-PT ngay 12/5/2021 caa TAND thanh phd Ha Nai va
Ban an kinh doanh thwong mai so tham s6 36/2020/KDTM-ST ngay 09/9/2020
cuia Toa &n nhan dan quan NTL dé xét xt so tham lai, v&i nhan dinh:

Cong ty 6xx khai kién yéu cau Cong ty 8xx trd sé tien ng goc theo HPKT s6
97 hién dang mdu thuan ca vé doi twong phdi thanh toan (1a Chui dau tuw hay Cong
ty 8xx) va sé tién phdi thanh toan. Tai don khéi kién, Cong ty 6xx xdc dinh
BQLDAS dd thanh todn cho Céng ty 6Xx so tién dot 1 va dot 2 1a 2.028.453.421
dong, con lai chwa thanh todn la 1.053.209.423 dong, trong khi BQLDAS xdc dinh
s6 tien con lai chuwea thanh todn cho Céng ty 6xx chi con 560.779.527 dong. Quéa
trinh gidi quyét vy an, Toa an cdp so tham va Toa an cap phuc thdm chira yéu
cau BQLDAS cung cdp hé so thanh todn tirng giai doan va quyét toan kém theo
ching tir thanh toan tir kho bac Nha nwéc cho cac Nha thau thi cong (dé 1am rd
ly do va ngi dung gidi ngan tién cho Cong ty 6xx) ma chi dira vao cac tai liéu do
nguyén don xudt trinh lam can cir gidi quyét vu dn la chwa dii co s6.

Trong vu &n ndy, Toa an phdi xdc dinh ré: Trong truong hop Chui dau tw da
thanh toan xong cho Céng ty 6xx thi viéc Cong ty 6xx yéu cau Cong ty 8xx phdi
thanh toan tiép sé dong nghia véi viéc mét khodn tién doi 2 lan, nhw vy sé anh
huéng dén quyén loi cia Cong ty 8xX; néu cé dii can cir chitng minh Cha dau twe
dd thanh toan xong cho Cong ty 6xx thi can bac yéu cau khai kién cia Cong ty
6xx. Truwong hop chdp nhdn yéu cdu khai kién Cong ty 6xx thi Toa dn ciing can
phai lam rd yéu cdu cia Cong ty 8xx doi véi BQLDAS vé khodn tién nay dé gidi
quyét triér dé, toan dién vu dn, dé dam bao quyén, loi ich hop phap cua cac bén
lién quan.

- Tai Bdn dn kinh doanh thwong mai so tham (lan 2) so 38/2023/KDTM-ST ngay
31/5/2023 ciia Tda an nhan dan quan NTL, thanh pho Ha Néi da quyét dinh:

1. Khong chap nhan yéu cau khai kién caa Cong ty 6xx dbi véi Cong ty 8xx
vé viéc: “Yéu cau Cong ty 8xx thanh todn cho Coéng ty 6xx s tién goc:
1.774.736.641 dong; sé tién lai: 1.936.254.844 dong. Tong sb tién:
3.710.991.485 ddng (tinh tir ngay 25/12/2012 dén ngay 09/9/2020) theo HDKT
s6 97/HPKT ky ngay 11/5/2012.

2. Pinh chi mét phan yéu cau khai kién caa Cong ty 6xx yéu cau thanh toan
s6 tién 46.625.624 ddng theo HD s6 223/HPKT ngay 02/12/2014.

3. Budc Cong ty 6xx hoan tra lai sé tién cho Cong ty 8xx tong sb tién da
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dugc thi hanh an 1: 2.764.665.199 ddng.

4. Khong chap nhan yéu cau tinh 14i sut d6i véi sb tién 2.764.665.199 ddng
cua Cong ty 8xx.

Ngoai ra ban &n con tuyén vé phan an phi va quyén khéng cdo cua cac
duong su.

Khéng ddng y véi ban &n, ngay 13/6/2023, nguyén don - Cong ty 6xx c6
don khang cdo d6i vé6i toan bd Ban an kinh doanh thwong mai so thim (lan 2) sb
38/2023/KDTM-ST ngay 31/5/2023 ctia Toa an nhén dan quan NTL, vai ly do: Toa
an cap so tham khéng xem xét day di cc chig ciz ¢6 trong hé so v &n, khong xem
xét loi khai ciia Cong ty 6xx ma chi can cir vao loi khai ciia Cong ty 8xx ddn dén xét
Xt chuwa céng bang, chwa khdch quan.

5. Tai Toa an cap phic tham

Tai cap phuc tham va tai phién tda hdm nay, Cong ty 6xx van gir nguyén
yéu cau khai kién va yéu cau khang céo.

5.1 Tai Bdn trinh bay ngay 10/6/2024 va cac Bdn tw khai, ngwoi dai dign
theo sy quyén ciia nguyén don Cong ty 6xx trinh bay:

Ngay 29/11/2008, BQLDA2 (Bén A/CPT) da ky véi Lién danh Cong ty 4xx
va Cong ty 8xx (Bén B/NTC) Hop dong kinh té s6 03/HPXL — QL27 vé viéc thi
cong xay dung Gai thau s6 01, doan Km 174+00 - Km189+00 qua tinh Lam Pong
va Ninh Thuan thuoc DAQL27.

Ngay 07/03/2012, tai Cong vin sé 763/ TCPBVN-CQLXDDB, Tong cuc
Puong bo Viét Nam da chap thuan vé nguyén tic dé nghi cia BQLDA2 diéu
chinh, bé sung nha thau phu, trong dé: “Pogn tir Km 174+00 — Km206+00 (thugc
goi thau 1, 2, 3) giao cho Cong ty TNHH MTV Quadn Iy va sira chita drong bo 78
(nay la Cong ty Cong ty 6xx) .

- Ngay 28/11/2012, tai Céng vin so6 4971/TCPBVN — CQLXDPB, Tong
Cuc Quan 1y duong bo Viét Nam tiép tuc co y kién chi dao: “I. Chdap thudn vé
nguyén tac bé sung Nha thau phy 1a Cong ty TNHH MTV Qudn ly va siza chira
dwong bé 78 (nay 1a Cong ty 6xx) dé thuec hién sira chira mdt dwong va hoan thién
mét s6 hang muc con lai cua Goi thau sé I va 2 dé ban giao céng trinh dwa vao
si dung....”.

Trén co s& d6, Cong ty 8xx va Cong ty 6xx da ky HPKT s6 97/HPKT ngay
11/5/2012, Phu ban hop déng sé 01 ngay 20/11/2012 va Phu luc hop dong sé
603/PLHD-QL27 ngay 14/11/2014.

Qua trinh thyuc hién HPKT s6 97 va Phu ban hop dong s6 01, Cong ty 6xx
da thuc hién thi cong dting hang muc quy dinh, cac bén da tién hanh nghiém thu
va thanh toan 02 dot cu thé nhu sau:
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* Qua trinh nghiém thu:

Nghiém thu det 1: Thi cong tir 20/11/2012 dén 25/12/2012, véi gia tri duoc
thanh toan 1a 2.972.154.464 dong:

- Bang xac nhan khdi lwgng xay lip hoan thanh ngay 25/12/2012: Pai dién
Cong ty 6xx, COng ty 8xx, TVGS (ky nhay) thng nhat xac nhan khéi luong xay
lip hang muc mat duong do Cong ty 6xx hoan thanh (KLXLHT) 1a: 1.074,5 tan
BTNN.

- Bang xéc dinh gi4 tri khdi lugng cdng viéc theo hop dong dé nghi thanh
toan ngay 25/12/2012: Pai dién Cong ty 6xx, Cong ty 8xx, TVGS (ky nhay) théng
nhat xac nhan gia tri KLXLHT cua hang muc cung cidp BTNN theo don gia Hop
dong 12 2.441.387.161 dong, gia tri cac hang muc stra chita bo sung 12 530.767.303
dong. Tong GTXLHT (theo don gid HP) duoc thanh toan 1a: 2.972.154.464 dong.

- Bién ban nghiém thu b phan xay dung ngay 25/12/2012: Pai dién Cong
ty 6xx, Cong ty 8xx, TVGS, chi huy cong truong caa 2 bén thong nhat “Pong y
nghiém thu” va xac nhan Phu luc kém theo Bién ban nay 1a “cac Bién ban nghiém
thu chi tiét va cac tai liéu lién quan”.
Nghiém thu det 2: Thi cong tir 30/01/2013 dén 02/02/2013, véi gia tri duoc
thanh toan 1a 109.508.380 dong

- Ngay 03/2/2013, Cong ty 6xx thi cong hoan thanh hang muc cap phéi da
dam moéng duong (Km186+900 — Km187+700), cac bén tién hanh 1ap ho so thanh
toan gom:

- Bang xac nhan khdi lugng xay lap hoan thanh ngay 03/2/2013: Dai dién
Cong ty 6xx, Cong ty 8xx, TVGS (ky nhay) xac nhan Cong ty 7x da hoan thanh
hang muc cap phéi da dam moéng duong, stra chita hu hong miat duong (doan tir
Km186+900 — Km187+700) thuoc Goi thau sé 1 cho Cong ty Cong ty 8xx (chi
tiét ghi nhdn trong vén ban);

- Bang xac dinh gia tri khéi luong cong viéc theo hop dong dé nghi thanh
toan ngay 03/2/2012. Dai dién Cong ty 6xx, Cong ty 8xx, TVGS (ky nhay) xac
nhan GTXLHT Coéng ty 6xx da thi cong cho Cong ty 8xx la: 109.508.380 dong.

- Bién ban nghiém thu bo phan xa@y dung ngay 03/2/2013: Dai dién Cong
ty 6xx, COng ty 8xx, TVGS, chi huy cong trudng cua 2 bén ky xac nhan “Béng y
nghiém thu” hang muc cap phéi da4 dim mong duong (Km 186+900 — Km
187+700).

Tong GTXLHT (chwa bao gom trwet gia) 1a: 3.081.662.844 dong (=
2.972.154.464 dong + 109.508.380 dong).
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*\/é Ho so gid tri xay ldp hoan thanh va thanh toén:

1. Déi véi phan GTXLHT dd duwoc nghiém thu dot 1: Thi cong tir 20/11/2012
dén 25/12/2012.

Theo HPKT s6 97, Cong ty Cong ty 6xx nhan thi cong hang muc tham BTNN
mit dudng cho Cong ty 8xx va Phu ban s 01 vé viéc sura chira, hoan thién hang
muc cap phdi da dam méng duong doan tir Km 185+00 ¢én Km 189+00 thudc Goi
thau s6 1- QL27. Trong d6 bao gém: (1) khéi liwrong con lai chua thi céng cua
NTC dogn Km186+900- Km187+700; (2) Swa chita doan Km185+088-
Km186+480.

Véi tong khoi luong cong viéc cua ca 2 hang muc 1a: 1) X40 x4i, san gat, lu
1&n lai mdt dwong cii la 2.939m?; 2) Pdo bé két cdu cii day 40cm la 610m®; 3)
Lam méng cdp phoi déa ddam Iop duwdi 14 105m3; 4) Lam mong cap phoi dd déim
I6p trén la 527m?3; 5) Twéi nhya 16t t/c 1kg/m?, BTN hat trung 7cm la 1.074,55
tan (twong dwong 6.469m?). Tuong Gng Vai gia tri nghiém thu 1a 2.972.154.464
dong (chura bao gom trurot gid).

GTXLHT dwoc nghigm thu trén gom 02 phan:

Phdn thir nhdt: GTXLHT cac hang muc cong viéc ma Cong ty 6xx thyc hién
véi Chu dau tu, theo phan khai 1a 1.306.926.203 dong (chua bao gom bé sung
truot gid), bao gom:

- Cap phoi da dam logi 1: Tong khoi luong theo HP 14 18.313,37m?®, Cong
ty 470 duoc phan khai 13.343,39m?, Cong ty 8xx la 4.461,39m?, Cong ty 6xx la
508,59m?3.

- Twéi nhyra tham bam 1kg/m?: Tong KL theo HP 1a 87.049,98m?, Cong ty
8xx la 25.126,68m?, Cong ty 6xx la 5.033,01m?.

- Bé t6ng nhua hat trung 7cm: Tong khdi luong theo HD 1a 82.807,07m?,
Cong ty 470 1a 56.890,29m2, Céng ty 8xx la 20.883,77m2, Cong ty 6xx la
5.033,01m>.

Gi4 trj thanh todn 1.306.926.203 dong da duoc cac bén xac nhan va Chu dau
tu nghiém thu theo Ho6 so thanh toan dot 14,

Theo Quyét dinh s6 1118/QD-BQLDAS ngay 12/11/2014 vé viéc tam duyét
chi phi bd sung trugt gia cho cac dot thanh todn va thoa thuan tai PLHD s
603/PLHD-QL27 ngay 14/11/2014 thi gia tri bd sung truot gia cho Ho so thanh
toan dot 14 nay 1a 769.780.000 dong.

Gia tri thanh toan cua Khoéi luong cong viéc trén da duoc Chu dau tu 1a
BQLDA2 va BQLDAS nghiém thu, thanh toan tai Hd so thanh toan dot 14 va H6
so thanh toan dot 24, cu thé:
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- Ngay 28/6/2013, Cong ty 6xx di dugc BQLDA2 thanh toan khdi lwong
hoan thanh Goi thau s6 01 ctiia HO so thanh toan dot 14 sd tién 1a 1.241.580.000
dong, tam gitr bao hanh 5% 13 65.346.000 dong. (Gidy riit von dau tw sé 127 ngdy
05/6/2013).

- Ngay 13/01/2015, Cong ty 6xx da duoc BQLDAS thanh toan phﬁn kinh phi
truot gia cua HDKT s6 70 va HPKT sb 97 néu trong Phu luc s6 603 theo HO so
thanh toan dot 24. Trong do, gia tr1 truot gia HDKT s6 97 duoc thanh toan 1a
769.780.000 dong (theo gidy riit von dot 24 ngay 13/01/2015).

Diéu nay hoan toan phu hop véi PLHD sb 62/PLHP — BQLDAS ngay
11/11/2013 va PLHD sb 27/PLHD- BQLDAS ngay 10/3/2016 duoc ky giita Chu
dau tu, cac nha thau chinh va nha thau phu, ciing nhu tai PLHD s6 603/PLHD-
QL27 ngay 14/11/2014 giita Cong ty 6xx va Cong ty 8xx. Tai PLHD s6
603/PLHD-QL27 nay da quy dinh ro:

- Hai bén thong nhdt gia tri khéi lirong thuc hién sau phan khai cia HDKT
s6 97 va Phy bdn sé 01 la 1.306.926.203 dong. Gia tri truot gia 1a 769.780.000
dong. Gia tri HD sau diéu chinh 1& 2.076.706.203 déng — biéu 1.

- Céac ndi dung kh&c giir nguyén theo HPKT sé6 97 va Phu bdn sé 01 — Diéu

2.
Phdn the hai: GTXLHT con lai phai thanh toéan 1a: 1.774.736.641 dong.

Pay 1a phan khéi luong Chu dau tu giao cho Cong ty 8xx thi cong nhung
Cong ty 8xx dé Cong ty 6xx lam thay theo Hop dong. Ngoai ra, Cong ty 6xx da
thuc hién thém cac hang muc stra chira doan Km 185+088- Km186+480 cho Céng
ty 8xx. Tong gié tri 02 hang muc nay sau khi trir di gia tri Chii dau tu di thanh
toan con lai 12 2.972.154.464 dong - 1.306.926.203 dong = 1.665.228.261 dong.
Khoan tién nay do Cong ty 6xx ky vai Cong ty 8xx véi don gia theo thoa thuan
nén khong duogc bu gia nhu phan khdi luong cong viéc Cha dau tu da phan khai.

Ngoai ra, Cong ty 6xx la nha thau phu thi céng stra chita trude khi nghiém
thu hoan thanh dua vao st dung doan tur Km185+000- Km189+000 (Thi cbng te
30/01/2013 dén 02/02/2013), bao gom céc hang muc cdng viéc véi khdi lugng
nhu sau: 1. Ddo bé két cdu cii day 17cm la 41m®; 2. Lam moéng cdp phoi dd dam
I6p trén day 10cm la 24m?3; 3. Twdi nhuwa 16t t/c1kg/2, BTN hat trung 7cm 1a 40.15
tgn. Tong gié tri nghiém thu 12 109.508.380 dong.

Nhu vy, tong gia tri thanh toan Cong ty 8xx con phai tra cho Cong ty 6xx

la: 1.665.228.261 dong + 109.508.380 dong = 1.774.736.641 dong.
Cong ty 6xx sau khi thi cong di ban giao toan bo hd so nghiém thu cho Cong
ty 8xx va Cong ty 8xx di t6 chic nghiém thu thanh toan véi BQLDAS. Cong ty
8xx sau khi ky xac nhan Gia tri xay lap hoan thanh (GTXLHT) da khong ky ddi
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chiéu cdng no va cé tinh khdng thanh toan cdng ng cho Cong ty 6xx, dan dén
HDKT s6 97 khong thé thanh 1y dugc.

Cong ty 6xx dd nhiéu 1an yéu cau Cong ty 8xx thanh toan cdng ng nhu da
thoa thuan tai HDKT s6 97 nhung Cong ty 8xx khong hop tac (Céng vin
82/P.KHKT-OLDB ngay 04/02/2013). Bong thoi, Cong ty 6xx dd phai gui cac
van ban dé& nghi BQLDA2 va BQLDAS x4c nhan sy viéc va hd trg thanh toan
(Cong van 93/P.KHKT-QLPB ngay 21/02/2013, Céng van 123/P.KHKT-QLPB
ngay 31/3/2016). Trong d6, BQLDAS di ghi y kién “Khoi lirong cong ne giira
cdc bén Ban 8 dang theo déi dé hé tro thanh todn”.

Nhu vay, Khéi luong thi cong caa HDKT sb 97 ky két giita Cong ty 6xx va
Cong ty 8xx da duoc cac bén xac nhan. Cong ty 8xx c6 nghia vu dbi chiéu va
thanh toan cong no cho Cong ty 6xx. Tuy nhién, dén thoi diém hién tai, Cong ty
8xx van c6 tinh khong thyc hién thanh toan dat diém cho Cong ty 6xx do6i véi
GTXLHT con lai.

Theo quy dinh tai Piéu 5 — HPKT s6 97, cac bén c6 thoa thuan Cong ty 8xx
iy quyén cho Cong ty 6xx thanh toan truc tiép véi Chil dau tu. Tuy nhién, Chu
dau tu chi co nghia vy hd tro thanh toan cho Cong ty 6xx khi dugc Cong ty 8xx
1y quyén. Truong hop Chu dau tu — BQLDA 2, sau nay la BQLDAS khong thanh
toan cho Cong ty 6xx thi Cong ty 8xx phai cé trach nhiém thanh toan cho Céng
ty 6xx. Hon nira, Cong ty 8xx va BQLDAS khong c6 van ban iy quyén thanh toan
cho Cong ty 6xx nén viéc Cong ty 8xx vién ly do BQLDAS phai thanh toan cho
Cong ty 6xx 1a khong c6 co s0.

Do Cong ty 8xx cham thuc hién nghia vu thanh todn cho Cong ty 6xx nén
ngoai khoan cong no goc, Cong ty 8xx con phai thanh toan cho Cong ty 6xx tién
1ai cham tra theo quy dinh tai Diém d khoan 2 DBiéu 42 Nghi dinh 48/2010/ND-
CP ngay 07/5/2010 tam tinh dén ngay xét xir so tham 31/5/2023 1a: 2.413.368.523
dong.

Tong cong: 1.774.736.641 dong + 2.413.368.523 dong = 4.188.105.164
dong.

Sau khi d6i trir di s6 tién di duwoc Chi cuc Thi hanh &n dan sy quan NTL da
thi hanh &n cho Céng ty 6xx s6 tién 2.438.118.633 ddng vao ngay 15/4/2022
(trong dé tién goc 1.053.209.423 dong va tién 13i cham trd va 1ai chgm thi hanh
dn la 1.384.909.210 dong) thi tién Cong ty 8xx con phai thanh toan cho Cong ty
6xX tong sb tién tam tinh dén ngay xét xir so tham lan 2 (ngay 31/5/2023) la:
1.750.032.157 ddng (trong dé no goc 721.527.421 dong va lai do chdm thanh
todn 1.028.459.313 dong).
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CoOng ty 8xx phai hoan tra cho Cong ty 6xx sb tién cong ne trén, béi cac
li do sau:

Thi nhat, Cha dau tu chi dong y vé mit nguyén tic cho Nha thau chinh
ky hop déng vai Nha thau phu nén noi dung trong HPKT sé 97 1a sy thoa thuan
gitra 2 bén. Viéc Cong ty 8xx cho rang minh chi 1a don vi trung gian hd trg cho
Nha thau phy véi Chi du tu lién quan dén nghiém thu hd so khdi lwong phuc vu
cho viéc thanh toén véi Chua dau tu va Cong ty 8xx cho rang viéc thanh toén tién
cho C6ng ty 6xx 1 trach nhiém cua Chu dau tu theo Diéu 5.2- HD97 “Bén A iy
quyén cho bén B thanh toan truc tiép véi dai dién CPT... Bén A ¢é van bdn dé
nghi CPT thanh todn gid tri khoi lwong hoan thanh do bén B thi cong vao tai
khodn bén B nén Cong ty 8xx khong co nghia vu thanh toan cho Cong ty 6xx la
hoan toan khong c6 co sé. Boi nhu da phan tich ¢ trén, trong HPKT s6 97 ky voi
Cong ty 8xx, Cong ty 6xx thuc hién cac hang muc cong viéc vai Nha thau chinh
(trong dé c6 1 phan cong viéc CPT giao cho Nha thau chinh nhung Cong ty 6xx
thyc hién thay - ddy chinh la phan gia tri phan khai) nén Céng ty 8xx phai co
nghia vu thanh toan cho Cong ty 6xx phan GTXLHT ma Céng ty 6xx thyuc hién
da dugc Cong ty 8xx nghiém thu.

Mt khéc, theo HPKT s 97, Cong ty 8xx la bén giao viéc con Cong ty 6xx
la bén nhan cong viéc. Cong ty 6xx khong giao két bat ky hop dong nao véi
BQLDA 2. Do vay trong hop dong ciing nhu trong ho so thanh toan KLXLHT
khong bat budc phai c6 xac nhan cua Chu dau tu 1a BQLDAS. Mic du tai Piéu
5.2 ¢6 quy dinh vé viéc uy quyén thanh toan thi theo quy dinh tai Biéu 293-BLDS
2015 “Khi dwroc bén cb quyén dong y, bén cé nghia vu c6 thé iy quyén cho nguoi
thi# ba thay minh thuc hién nghia vu dan sy nhung van phdi chiu trach nhiém véi
bén c6 quyén, néu nguroi thiz ba khong thyc hién hodc thuc hién khéng diing nghia
vu dan si.”. Nhu vay ké ca trong truong hop bén Cong ty 8xx ay quyén cho Chu
dau tu ma Chu dau tu khéng thuc hién nghia vu thi Cong ty 8xx van phai chiu
trach nhiém thuc hién nghia vu ctia minh d6i voi Cong ty 6xx.

Thi hai, do Hop ddng duoc ky giiia Nha thiu chinh va Nha thau phu (Cha
dau tu chi dong y vé mat nguyén tac) nén trong Ho so thanh toan khong bat buoc
phai c6 chit ky cia Cha dau tu. Tu van Gidm sat véi chic ning, nhiém vu cua
minh d4 ky nhdy vao hd so chiing té da xac nhan Gia tri khdi lugng xay lap hoan
thanh do Cong ty 6xx thuc hién dung khoi luong, ding tién do ciing nhu yéu cau
k§ thuat._Trong qué trinh 1am nha thau phu thuc hién Du &n, Cong ty 6xx da ky
rat nhiéu hop dong vai cac nha thau chinh nhu HDKT s6 992 véi Cong ty 4xx,
HDKT s6 70 véi Cong ty 8xx, HPKT sb 223 véi Cong ty 8xx. Tai cac HDKT s6
992, HPKT s6 70 déu quy dinh rd "Bén A 4y quyén cho bén B truc tiép ky bién
bdn nghiém thu, hé so hodn céng, ho so nghiém thu khai lwong, ho so thanh todn
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ting dot va ho so quyét toan véi dai dién CDT, TVGS". Do vay, tai cac hd so
thanh toan cua cac Hop dong nay méi bat budc phai ¢é chix ky caa Chi dau tu va
Tu van Gidm sat. Con HPKT s 97, HPKT sb 223 khong ¢ noi dung trén nén
khong bét budc phai c6 chit ky cua Chu dau tu. HDKT sé 223 khong c6 chir ky
ctia Chu dau tu nhung da dugc Cong ty 8xx thanh toan day da cho Cong ty 6xx.
Nhu vay, viéc Cong ty 8xx lay Iy do Hb so thanh toan chua hop 1é do thiéu chix
ky caa Chu dau tu 12 ¢b tinh trén tranh nghia vu thanh toan khéi luong cong viéc
Cong ty 6xx da lam cho Cong ty 8xx.

Thi ba, theo trinh tu thoi gian thi khi ky HPKT s6 97 ngay 11/5/2012, hai
bén chi dwa trén Cong vin sd 763/TCPBVN-CQLXDPB ngay 07/3/2012 (Chui
dau tw dong y vé nguyén tac chap thugn Nha thau phu 1a Cong ty 6xx) nén viéc
Cong ty 8xx can ctr Cong vin sd 4971/TCDBVN-CQLXDDB ngay 28/11/2012,
sau khi Cong ty 6xx da thuc hién thi cong xong cac hang muc cong viéc dé noi
rang Cong ty 6xx nghiém thu, thanh toan tryc tiép véi BQLDAS 1a khong c6 co
sa. Mat khac, trén thyc té Cong ty 8xx khong hé co vin ban ty quyén cho Cong
ty 6xx duoc thanh toan vsi BQLDAS nén Cong ty 6xx khong c6 co sd dé lam
viéc véi BQLDAS.

Thit tw, Viéc nghiém thu, thanh todn dugc quy dinh cu thé tai Diéu 11 —
HDKT s6 97 “Quyén va nghia vu cta bén A:...Té chic nghiém thu hé so va khoi
luwong céng viéc do bén B thuc hién, ban giao dé lam co s¢ thanh quyét todn gié
tri hop dong cho bén B theo quy dinh hién hanh”. Cong ty 6xx ky HPKT s6 97
véi Cong ty 8xx nén viéc Cong ty 8xx Ky xac nhan vao Ho so thanh toan khoi
lugng xay lap hoan thanh 1a hop phép, 1a dung theo quy dinh trong HPKT s6 97,
viéc d6i chiéu Ho so vai BQLDA 8 Ia trach nhiém cua Cong ty 8xx véi tu cach 1a
nha thau chinh véi Chu dau tu.

Thé nim, tai Phu luc HD s6 603 d3 xac dinh rd: “gid tri khoi lwong thuc
hi¢n sau khi phan khai ciia HDKT s6 97 va Phu ban HD 01 la 1.306.926.203 dong
Va gia tri dwoc bu gia cho khodn tién trén la 769.780.000 dong. Giir nguyén cac
NGi dung khdc theo HP s6 97 va PBHD sé 01 giiza Cong ty 6xx va Cong ty 8xx”.
Nhu vay, Phu luc ndy chi xac dinh s tién bi gid ma Céng ty 6xx duoc Chu dau
tu thanh toan theo khéi lugng cong viéc dugc phan khai. Viéc Cong ty 8xx cin
ctr vao Phu luc nay dé noi rang da hoan thanh nghia vy véi Cong ty 6xx la hoan
toan khong co co so.

5.2 Tai Bdn trinh bay ngay 23/8/2024 va cac Bdn tw khai, ngwoi dai dign
theo sy quyén ciia bi don Cong ty 8xx trinh bay:

Ther nhat, yéu cau khdi kién ciia nguyén don Céng ty 6xx 1a khong chinh xac,
khong co can cu

Cong ty 6xx chi cung cap cho Toa an HPKT s6 97/HPKT ngay 11/05/2012
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va Phu ban hop ddng sb 01 ngay 20/11/2012 1a chwa day du. Trén thyc té, Cong
ty 6xx da duoc Chu dau tu chap thuan 1a nha thau phu va da ky két thém cac Phu
luc khac dé diéu chinh lai gia tri cia HPKT $6 97 nhu: Phu luc hop ddng sd
603/PLHD-QL27 ngay 14/11/2014 va Phu luc Hop dong s 27/PLHD-BQLDAS
ngay 30/3/2016. Theo dé, cac phu luc duoc ky két sau d6 méi 1a ching cir xac
dinh gia tri hop ddng duoc diéu chinh lai, gia tri dugc nghiém thu — thanh toén
thuc té duge Chu dau tu chép nhan.

Hb so thanh toan KLXLHT thang 12/2012 va 02/2013 do Cdng ty 6xx cung
cap cho Toa an 1a khong hop phap, khong c6 cin ct phap 1y, vi: khong co day du
chir ky, dong dau cua Tu van Giam sat; khong c6 hd so khdi lwong nghiém thu
hop phap va hoa don di kém; khong duge Cha dau tu xac nhan.

Toan bo hd so nay hoan toan sai khac v6i ho so thanh toan khoi luong do
Chu dau tu cung cap cho Toa an véi day du chit ky, dong dau cia ca Tu van giam
sat, Cong ty 8xx, Cong ty 6xx, Chil dau tu va 1a cin cir dé kiém toan, dé Tong cuc
Puong bd Viét Nam phé duyét quyét toan hoan thanh.

Thi hai, Gid tri hop dong do Cong ty 6xx (nha thau phu) thie hién cho Céng
ty 8XX (nha thau chinh) la 2.076.706.203 déng.

Theo HPKT s6 97/HPKT ngay 11/05/2012 va Phu ban hop doéng s6 01 ngay
20/11/2012 thi gié tri tam tinh 12 2.674.243.477 déng.

Theo Phu lyc hop dong s6 603/PLHD ngay 14/11/2014 duoc ky két gitra
Cong ty 8xx va Cong ty 6xx vé bo sung kinh phi truot gia cho HPKT s 97 va
Phu ban hop dong sé6 01/PBHD: Gia tri khéi lugng thuc hién sau khi phan khai 1a
1.306.926.203 d6ng + Gié tri truot gia 769.780.000 dong = Gia tri HDKT sb 97
sau diéu chinh la: 2.076.706.203 dong.

Nhu vay, gia tri HDKT s6 97 sau diéu chinh 1a: 2.076.706.203 dong va khdng
c6 phu luc nao khac duoc ky két sau thoi diém nay dé diéu chinh lai gia tri.

Thit ba, Pai dién chi dau tw (BOLDA2 va BOLDAS) da thanh todn hét gia
tri khoi Iwong cong viéc do Cong ty 6xx theec hién cho Cong ty 8xx.

Thang 6/2013, BQLDA?2 da ky gidy rat von thanh toan cho Cong ty 6xx khéi
lwgng hoan thanh géi thau sb 01 (dot 14) stra chixa va thi cong hang muc do dang
sb tien 1.241.580.000 dong, tam giit bao hanh 5% 1 65.346.000 dong. Twong tng
v6i hd so thanh toan khéi luong xay lap hoan thanh dot 14 nam 2012, cé gié tri
1.306.926.203 dong di dugc BQLDAZ2, dai dién tu van giam sat ky, dong dau.

Thang 01/2015, BQLDAS da thanh toan cho Cong ty 6xx khoi lwong xay lap
hoan thanh dot 24 s6 tién 1.060.495.000 dong. Trong d6 c6 khoan 769.779.534
dong (gia tri trueot gia dwoc bé sung ciia HPKT s6 97) va con lai 1a cua cac Hop
d6ng khac.
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Nhu vay, Cong ty 6xx da dugc nhéan thanh toan truc tiép tir dai dién Chu dau
tu (BQLDA2 va BQLDAS) theo dung thoa thuin va thuc té: BQLDA2 da thanh
toan truc tiép cho Cong ty 6xx theo hd so thanh toan va gidy rut von dot 14;
BQLDAS d thanh toan truc tiép cho Cong ty 6xx theo hd so thanh toan va gidy
rat von dot 24. Gia tri con lai sau khi Téng cuc duong b Viét Nam phé duyét
quyét toan hoan thanh ciing da duoc dai dién Chu dau tw — BQLDAS thanh toan
day du theo Gidy rt von dau tu ngay 11/11/2021.

Do d6, Cong ty 8xx dé nghi Toa an cp phuc tham khong chip nhan yéu cau
khéi kién cua Cong ty 6xX; budc Cong ty 6XX phai c6 nghia vu hoan tra ngay toan
b s6 tién dd yéu cau thi hanh 4n ddi voi Cong ty 8xx sd tién 2.764.665.199 dong.

5.3. Tai Cong vin sé 2772/BQLDAS-DDHDA1 ngay 17/10/2024, BQLDAS
trinh bay:

Du 4n dau tu, cai tao, nang cap QL27 doan Km174+00 — Km272+800, tinh
Lam Pong va Ninh Thuan do B Giao thdng van tai 1a cip quyét dinh dau tu,
Tong cuc duong bo Viét Nam (nay 1a Cuc duong bo Viét Nam) 1am chi dau tu.
Tong Cuc Puong bo Viét Nam giao BQLDA?2 1am dai dién Cha dau tu tir nim
2008 dén thang 6/2013 va BQLDAS dugc giao lam dai dién Chu dau tu tir thang
7/2013 dén nay.

Goi thau 1; Xay dung doan Km174+00 — Km 189+00 thudc du an QL27
duogc ky két gitta BQLDA2 va Lién danh Cong ty TNHH MTV xay dyng 470 &
Cong ty CP Cong ty 8xx — Xay dung cong trinh giao théng theo Hop dong kinh
té s6 03/HPXL — QL27 ngay 29/11/2008.

Trong qua trinh thyc hién Dy an, dugc sy chap thuan caa Tong cuc Buong
bo Viét Nam tai Cong vin s6 4971/TCPBVN — CQLXDDPB ngay 28/11/2012 vé
viéc bo sung nha thau phu stra chita va thi cdng hang muc dé dang dé ban giao
cho don vi quan ly goi thau s6 1 va 2 du &n cai tao, nang cap QL27 doan Km 174-
Km272+800. Trén co s BQLDAS cung lién danh Cong ty 470 & Cong ty 8xx va
nha thau phu Cong ty 78 (nay la Cong ty 6xx) tién hanh ky két Phu luc Hop
ddng sé 62/PLHD-BQLDAS ngay 11/11/2013.

Sau khi cac bén thi cong hoan thanh khoi lugng cong viéc trong hop dong va
phu luc hop ddng, Tong Cuc duong bo Viét Nam da phé duyét diéu chinh gia tri
hoan thanh Goi thau sb 01 theo Quyét dinh s6 693/QD-TCPBVN ngay 28/3/2016,
BQLDAS tién hanh cung Lién danh Céng ty 470 — Cong ty 8xx va Nha thau phu
Cong ty 6xx ky két Phu luc Hop dong so6 27/PLHP-BQLDAS ngay 30/3/2016,
gia tri hop dong diéu chinh: 79.291.762.000 dong. Trong dé gia tri hoan thanh cua
Cong ty 6xx la: 4.513.093.000 dong.
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*\Vé ho so thanh todn giva BQLDAS va Nha thau phu Cong ty 6xx:

Cac ho so ching tir thanh, quyét toan vé khéi luong, gia tri hop dong dugc
thuc hién gitta BQLDAS va Nha thau phu Cong ty 6xx trén co s& Hop dong kinh
té s6 03/HDXL — QL27 ngay 29/11/2008 va cac Phu luc Hop ddng sé 62/PLHD-
BQLDAS ngay 11/11/2013; 27/PLHP-BQLDAS ngay 30/3/2016. Theo do:

+ Gia tri hoan thanh do Céng ty 6xx thuc hién theo PLHD s 27/PLHD-
BQLDAS ngay 30/3/2016 1a: 4.513.093.000 dong.

+ Gid tri giam trir theo két luan cua kiém toan nha nudc: 40.242.924 ddng;
+ Gia tri nha thau duogc quyét toan: 4.472.850.034 dong;
+ Gid tri da thanh toan dén nay: 4.472.850.034 dong

Hién nay, BQLDAS va Nha thau phu Cong ty 6xx da quyét toan va thanh ly
hop dong; da tat toan cong no cua hop dong va phu luc hop dong.

*\VVé 02 h6 so thanh toan theo HPKT s6 97/HPKT ngay 11/5/2012 da dwoc
Cong ty 6xx va Cong ty 8xx ky xac nhdn Véi téng gia tri 2.972.154.464 dong
(nghiém thu ngay 25/12/2012) + 109.508.380 déng (nghiém thu ngay 03/02/2013)
= 3.081.662.844 dong:

Viéc xac nhan gia tri thanh toan theo HPKT s6 97/HPKT ngay 11/5/2012
gitra Cong ty 6xx va Cong ty 8xx, BQLDAS khdng cd tai liéu xem xét nén khong
co y kién.

Céac duong sy théng nhat xac nhan ngoai cac tai lieu chung ca da nop cho
Toa an ra thi khong con tai liéu ching ctr nao khac dé nop cho Toa an va dé nghi
Toa an giai quyét vu an theo quy dinh cua phéap luat.

6. Pai dign Vien kiém sat nhan dan thanh phé Ha Ngi trinh bay quan diém
va dé xudt hweng gidi quyét vu an:

- V¢ thia tuc t6 tung: Tham phan va Hoi dong xét xir da chap hanh dung quy
dinh caa phap luat trong qua trinh giai quyét vy &n tir tha tuc thu ly vu an, mo
phién toa va tai phién toa xét xir phiic tham. Tai phién toa, duong su da thuc hién
dung quyén va nghia vu cia minh quy dinh caa phép luat t tung dan su.

- V& noi dung:

Can ctr c4c tai liéu ching ci ¢ trong hd so xét thay: Cin ctt Van ban sb
763/TCDBVN-CQLXDB ngay 07/3/2012 va Van ban sb 4971/TCDBVN-
CQLXPB ngay 28/11/2012 ctia Tong cuc Puong bo Viét Nam, Cong ty 8xx va
Cong ty 6xx da ky két cac hop dong thau phu, trong d6 c6: HDKT s6 97/KDHT
ngay 11/5/2012 va Phu ban hop dong sé 01 ngay 20/11/2012 vé viéc thi cong
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tham bé tdng nhya néng (BTNN) va sira chira, hoan thién hang muc cap phéi da
dam mong dudng va stra chira, hoan thién 16p cap phdi da dam (CPPD) méng
duong. Tong gia tri HDKT sb 97 va PBHD s6 01 1a: 2.674.243.477 ddng. Viéc
ky két hop dong gitra hai bén 1a ty nguyén, da duoc xac dinh bang chit ky va con
dau cua nhitg ngudi c6 thim quyén. Hop dong da dugc cac bén ty nguyén thuc
hién va khdng cé tranh chap cho dén khi thanh toan hop dong, chét no giira hai
bén nén dugc xac dinh la hop phéap.

Thuc hién HPKT sb 97, Cong ty 6xx di thi cong rat nhiéu cac hang muc
cdng Vviéc va cac bén da ky Bang xac nhan khéi luong xay Iap hoan thanh. 02 H6
so nghiém thu thanh toan ky thang 12/2012 va 02/2013 do Cong ty 6xx cung cap
c6 day da xac nhan cua nguoi dai dién theo phap luat Cong ty 6xx va Cong ty
8xx, cung chit ky cua Chi huy truong cong trinh caa 02 Cong ty, TVGS hién
truong. COng ty 8xx thira nhan da nghiém thu va xac nhan 02 ho so thanh toan
néu trén va khong dua ra duoc bat ky tai liéu, chung ci ndo khac vé viéc hiy bo
gia tri phap ly ciia 02 ho so thanh toan nay. Do dé, c¢6 co sd xac dinh Cong ty 6xx
d3 hoan thanh khéi luong céng viéc co gié tri 3.081.662.844 dong.

Mac du Cong ty 8xx da nghiém thu va xac nhan gia tri thanh toan la
3.081.662.844 d6ng nhung tai Ho so thanh toan dot 14, Cong ty 8xx mai chi dé
nghi BQLDAZ2 xac nhan va thanh toan 03 hang muc cong viéc vaéi gia tri tuong
tng 13 1.306.926.203 dong nén BQLDAZ2 thanh toan cho Cong ty 6xx gia tri 1a
1.306.926.203 d¢dng theo Ho so thanh toan dot 14. Sb lugng cac hang muc va khoi
lugng cdng viéc nay khong day du véi cac hang muc cong viéc ma Cong ty 6xx
da duoc Chu dau tu — BQLDA2 va BQLDAS chap thuan cho thi céng voi tu cach
la Nha thau phu.

Ngay 14/11/2014, Cong ty 8xx va Cong ty 6xx di ky két Phy luc hop dong
s6 603/PLHD (viét tdt la PLHP s6 603) véi noi dung: Bé sung kinh phi truot gia
(H6 so thanh todn sé6 14, 19 va 20) dwoc tam duyét tai Quyét dinh sé 1118/0P-
TCPBVN ngay 12/11/2014 ciia BQLDA 8. Tai PLHD s6 603 thé hién Cong ty 8xx
va Cong ty 6xx di tu thoa thuan phan chia bo sung kinh phi truot gia cho HDKT
$6 70 va HPKT s6 97 theo Ho so thanh toan s6 14, 19 va 20, trong d6, ho so thanh
toan 14 duoc b sung gid tri truot gia 1a 769.780.000 dong. Gié tri 1.306.926.203
d6ng chi la gi tri thanh toan caa Ho so thanh toan dot 14, khong phai la GTXLHT
cia HPKT s 97. Cong ty 8xx cho rang gia tri GTXLHT cia HPKT s 97 sau
diéu chinh tai Phu luc s6 603/PLHP-QL27 la 2.076.706.203 dong (=
1.306.926.203 dong + gié tri truot gia 769.780.000 dong) 1a chua di co s6.

Toa an cap so tham chi can ctr vao ho so thanh toan dot 14, dot 24 cia BQLDAS
X4C nhan da chuyén tién ra kho bac va Phu luc 603 xac dinh khéi lugng cong viéc thuc
chit Cong ty 6xx chi lam dugc 14 2.076.706.203 dong. S6 tién da dugc thanh toan 2
dot: 1.306.926.203 ddng + 769.780.000d6ng= 2.076.706.203. Dé tir d6 bac yéu cau
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khai kién cua Nguyén don 1a chua ding va khéng dam bao quyén loi cho Nguyén
don.

Vé yéu cdu doi thanh todn khoan tién con thiéu cia HPKT s6 97: Cén cie
cac tai liéu, ching ciz va trinh bay cua cac duong su thé hién gia tri hoan thanh
ma Cong ty 6xx di dugc Cha dau tu thanh toan 1a:

+ BQLDAZ2 thanh toan theo hd so thanh toan dot 14 12 1.306.926.203 dong
(chura bao gom bé sung trieot gid).

+ BQLDAS thanh toan theo hd so thanh toan dot 24 gi4 tri truot gia
769.780.000 dong theo Phu luc s6 603/PLHD-QL27. Theo thoa thuan cua cac
bén, sb tién 769.780.000 dong 14 gid tri truot gia cua Ho so thanh toan dot 14 nén
khong dugc tinh 1A GTXLHT cia HPKT s6 97.

Do d6, HDKT s6 97 da duoc thanh toan 1a 1.306.926.203 dong, con ng
1.774.736.641 ddng (1.004.956.641 dong + 769.780.000 dong). Cong ty 6xx yéu
cau Cong ty 8xx phai thanh toan sé tién 1.774.736.641 dong con lai chua thanh
toan 1a c6 can ct. Vi vay, co co sd chap nhan yéu cau khai kién caia Cong ty 6xx.

Can ct phan tich trén, d& nghi Hoi ddng xét xir can ctr khoan 2 Diéu 308 Bo
luat t6 tung dan sy chap nhan khang céo cia Cong ty 6xx, stra ban an so tham theo
hudng chap nhan yéu cau khai kién caa Cong ty 6xx.

V& an phi: cac duong su phai chiu an phi theo quy dinh caia phap luat.
NHAN PINH CUA TOA AN:

Can ctr cc tai liéu, chang ctr ¢6 trong hd so vu an, can ctr két qua hoi va
tranh tung tai phién toa, Hoi dong xét xir nhan dinh:

[1]. Xét vé tha tuc khang céo:

Ngay 13/6/2023, Toa an nhan dan quan NTL nhan dugc don khang céo cua
nguyén don - Cong ty 6xx dbi véi Ban an kinh doanh thuong mai so tham sb
38/2023/KDTM-ST ngay 31/5/2023 cua Toa an nhan dan quan NTL. Bon khang
cao do 6ng Nguyén Xuan T, nguoi dai dién theo phap luat cia Cong ty ky. Pon
khéng c4o va bién lai nop tién tam wng &n phi phdc tham lam va nop trong thoi
han luat dinh nén khang cao duoc chap nhan. Toéa an nhan dan thanh phé Ha Noi
giai quyét 1a dang tham quyén.

V& nguoi tham gia td tung: Toa an da téng dat hop Ié cac van ban td tung cua
Toa an cho cac duong su trong vu an. Tai phién toa hém nay, cac duong su €O
mit theo Gidy triéu tap nén Toa &n tién hanh xét xir vu an theo quy dinh cua Bo
luat t6 tung dan su.
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[2].Vé ndi dung khang céo:

Cdn cir VAo CAC tai lidu ching cit ¢6 tai hé so vu &n, trinh bay cia cdc dwong
sy va ket qua tranh tung tai phién toa, ¢ co so xdc dinh:

Ngay 29/11/2008, BQLDA2 (Nay la BQLDAS) va Lién danh Cong ty xay
dung 470 va Cong ty Cong ty 8xx da ky két Hop ddng xay dung sé6 03/HPXD-
QL27 vé viéc thi cdng goi thau sé 1: xay dung doan Km 174+00-Km 189+00 du
an Qudc 16 27 doan Km 174-Km 272+800 Qudc 16 27 thudc tinh Lam DBong va
Ninh Thuan.

Trong qua trinh thyc hién hop déng do dy an thudc dién gidn ding theo Nghi
quyét caa Chinh phu, trong thoi gian gidn dung cho thi cong, tai Vin ban so
763/TCDBVN-CQLXDB ngay 07/3/2012, Téng cuc Duong b Viét Nam da
chap thuan vé nguyén tac dé nghi cia BQLQA2 diéu chinh, bo sung nha thau phu
thuc hién cong tic DPBGT trong thoi gian tam dinh hoan — Dy &n cai tao, nang cap
QL27, cu thé: “Poan tir Km 174+00 — Km206+00 (thugc goi thau 1, 2, 3) giao
cho Cong ty TNHH MTV Quan ly va siza chita duwong bé 78 (nay la Cong ty 6xx)
thuc hign”.

Khi duoc bd tri thém ngudn von, qué trinh trién khai thi cdng do phat sinh
khoi luong, dong thoi Cong ty 8xx khong thuc hién nghia vu stra chita cac hang
muc hu hong dé ban giao cho don vi quan ly, tai Viin ban sé 4971/TCPBVN-
CQLXPB ngay 28/11/2012, Tong cuc Puong bo Viét Nam tiép tuc cho phép
BQLDAZ2 bo sung nha thau phy la Cong ty 78 (Nay la Cong ty 6xx) dé thuc hién
stra chira mat dudng va mot s6 hang muc con lai cua goi thau s 1 va 2 du &n
QL27 dé ban giao cong trinh dua vao sir dung.

Can ctr Van ban s6 763/TCDBVN-CQLXDB ngay 07/3/2012 va Vin ban s6
4971/TCPBVN-CQLXDB ngay 28/11/2012 ctia Tong cuc Duong bd Viét Nam,
Cong ty 8xx va Cong ty 6xx da ky két cac hop dong thau phu sau:

- Hop ddng Kinh té s6 70/HPKT ngay 28/3/2012 vé viéc thi cong lap dat hé
théng an toan giao thong giita Cong ty 6xx va Cong ty 8xx véi gia tri hop dong
1a: 816.956.924 ddng.

- HDKT s 97/KPHT ngay 11/5/2012 vé viéc thi céng tham bé téng nhya
nong (BTNN) va stra chira, hoan thién hang muc cip phéi da dim méng duong
gitra COng ty 6xx vai Cong ty 8xx.

- Hop ddng xay dung s6 223/HPKT ngay 02/12/2014 vé viéc thi cdng sira
chira trong thoi gian bao hanh gitra Cong ty 6xx vai Cong ty 8xx vai gia tri hop
dong 14 485.095.000 ddng. (Hop dong nay da dwoc nha thdu chinh — Cong ty 8xx
thanh todn day di nén giita 2 bén khéng c6 vueéng mac gi).
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Trong d6: HPKT sé 97/KPHT vdéi ndi dung cdng viéc: “Thi cdng tham Bé
t6ng nhua ndng (BTNN), dogn tir Km 185 +00 dén Km 189 + 00 thugc Géi thau
s6 1” do BQLDA2 (PMU2) 1am dai dién Chu dau tu.

Khéi lugng bao gém cac hang muc: Vé sinh mdr dwong, tudi 16t bang nhua
nhii twong T/C Tkg/m2, tham BTNN C20 day 7cm — (Piéu 1).

Gié tri Hop dong tam tinh: 1.000 tan x 2.272.000 d/tin = 2.272.000.000 déng
(Diéu 4).

Ngay 20/11/2012, Cong ty 8xx va Cong ty 6xx ky két tiép Phu ban hep
dong s6 01 (viét tat la PBHD sé 01) véi ndi dung:

“piéu chinh gia tri hop dong tai DBiéu 4 ciia HDKT s6 97 nhir sau:
- Gi&d HPKT s6 97 tam tinh la: 2.272.000.000 dong;

- B6 sung thém cac hang muc sira chiza, hoan thién 16p cap phéi dd dam
(CPDPD) méng dwong. Gia tri bé sung tam tinh 1a: 402.243.477 dong.

Tong gia tri HPKT s6 97 sau diéu chinh bé sung 1a: 2.674.243.477 déng
(=2.272.000.000 dng +402.243.477 déng”.

Hoi dong xét xir nhan thay, viéc ky két Hop Bong va cac phu luc hop dong
trén co s& tu nguyén, noi dung thoa thuan khong trai quy dinh caa phap luat. Cac
bén trong quan hé tranh chap déu thira nhan céac noi dung thoa thuan, khong bén
nao co y kién thac mac vé tham quyeén ky két hop dong va phu luc hop dong nén
c6 hiéu luc phap ly. Cac duong su khong khang céo vé noi dung nay nén cé hiéu
luc phap luat.

Cac HDKT s6 70 va HDKT sb 223 cac bén xé&c nhan 1a Cha dau tu va Nha
thau chinh — Céng ty 8xx da thanh toan dau du, hién khéng cd tranh chap nén
khong yéu cau Toa an giai quyét. Hién nay, Cong ty 8xx va Cong ty 6xx chii yéu
tranh chap vé viéc nghiém thu khéi lugng cong viéc hoan thanh, xac nhan hé so
thanh toan va déi chiéu céng no lién quan dén HPKT s6 97 va Phu ban hop dong
s 01. Cong ty 6xx da c6 don khoi kién va khang cao dé nghi Toa an giai quyét
yéu cau budc Cong ty 8xx thanh toan khoan tién con thiéu cia HPKT sb 97 theo
hd so thanh toan da duoc céc bén ky xac nhan nghiém thu.

Xét thay:

- Theo céc tai liéu, chizng ciz do Cong ty 6xx cung cap thé hién:

Thuc hién HDKT s6 97 va Phu ban sé 01, Cong ty 6xx da thi cong hang muc
tham BTNN mat duong va stra chira, hoan thién hang muc cap phdi da dam moéng
duong doan tir Km 185+00 dén Km 189+00 thudc Goi thau s6 1- QL27. Trong d6
bao gom: (1) khéi lwong con lai chira thi céng ciia NTC doan Km186+900-
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Km187+700; (2) Swa chita doan Km185+088- Km186+480. Thi cong tir
20/11/2012 d@én 25/12/2012.

Véi tong khdi lugng cong viéc cua ca 2 hang muc 1a: 1) X0 x4i, san gat, lu
lén lai mdat dwong cii la 2.939m?; 2) Dao bo két cau cii day 40cm la 610m3; 3)
Lam mong cdp phoi da dam I6p duwdi 14 105m3; 4) Lam méng cdp phoi dd dim
I6p trén la 527m?3; 5) Twéi nhya 16t t/c 1kg/m?, BTN hat trung 7cm la 1.074,55
tan (twong dwong 6.469m?). Tuong Gng VGi gia tri nghiém thu 13 2.972.154.464
dong (chira bao gom truot gid). (nghiém thu dot 1)

Ngoai ra, Cong ty 6xx la nha thau phu thi céng sta chita trude khi nghiém
thu hoan thanh dua vao st dung doan tir Km185+000- Km189+000. Thi cbng tu
30/01/2013 dén 02/02/2013, bao gom cac hang muc cong viéc vai khéi luong nhu
sau: 1. Pao bo két cdu cii day 17cm la 41m®; 2. Lam mong cdp phéi dd dam 16p
trén day 10cm la 24m3; 3. Twéi nhya 16t t/clkg/2, BTN hat trung 7cm la 40.15
tan. Tong gia tri nghiém thu 1a 109.508.380 dong. (H6 so nghiém thu dot 2)

Tong gia tri xay lap hoan thanh (chuwa bao gom truot gid) 1a: 3.081.662.844
dong (= 2.972.154.464 dong + 109.508.380 dong). Theo trinh bay caa Céng ty
6xX thi gia tri xay lap hoan thanh trén gom 02 phan:

Phan thiz nhat: GTXLHT cac hang muc cong viéc ma Cong ty 6xx thuc hién
véi Cha dau tu, da duoc nghiém thu va phan khai 1a 1.306.926.203 dong (chua
bao gom bé sung truot gid)

Phan thi hai: GTXLHT con lai 1a: 1.774.736.641 dong (=3.081.662.844
dong - 1.306.926.203 dang). Pay la phan khéi lugng Cha dau tu giao cho Cong
ty 8xx thi cong nhung Cong ty 8xx dé Cong ty 6xx lam thay va phan sta chira
doan Km 185+088- Km186+480, Km185+000- Km189+000.

Cong ty 6xx khoi kién yéu cau Cong ty 8xx phai thanh toan GTXLHT con
lai 14 1.774.736.641 dong.

- Theo céc tai liéu, chirng ci do Cong ty 8xx cung cdp thé hién

Cong ty 8xx xac nhan vé viéc Cong ty c6 ky nghiém thu va xac nhan déi voi
02 H6 so thanh toan ky thang 12/2012 va thang 2/2013 ¢ gia tri 3.081.662.844
d6ng nhu Cong ty 6xx cung cap. Tuy nhién, Cong ty 8xx khong dong y thanh toan
theo 02 ho so thanh toan nady vi: khong co day du chir ky, dong dau ciia Tu van
giam sat; khong co ho so khéi lugng nghiém thu hop phap va hoéa don di kém;
khong duoc Chu dau tu xac nhan.

Cong ty 8xx xac dinh GTXLHT cua HPKT s 97 chi 12 1.306.926.203 dong.
GTXLHT nay dugc thé hién tai H5 so thanh toan dot 14 da duoc Chu dau tu —

BQLDAZ2 nghiém thu va thanh toan. Bong thoi, tai PLHD s6 603/PLHD ngay
14/11/2014 duoc ky két gitra Cong ty 8xx va Cong ty 6xx vé viéc bd sung kinh
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phi truot gid cho HDKT s6 97 cac bén da thoa thuan: Gid tri khai liwong thuc hién
HPKT s6 97 sau khi phdn khai la 1.306.926.203 dong + Gia tri truot gia
769.780.000 dong = Gia tri HDKT sé 97 sau diéu chinh la: 2.076.706.203 dong.

Hoi dong xét xir nhdn thay:

- 02 H6 so nghiém thu thanh toan ky thang 12/2012 va 02/2013 do Céng ty
Bxx cung cap c6 ddy du xac nhan cua ngudoi dai dién theo phap luat Cong ty 6xx
va Cong ty 8xx, cung chir ky xac nhan cua Chi huy truéng cong trinh ciia 02 Cong
ty, TVGS hién truong. Cong ty 8xx xac nhan 1a da ky dong y nghiém thu khéi
lwgng xay lap hoan thanh va xac nhan gia tri thanh toan cua HDKT sb 97 tai 02
Ho so thanh toan néu trén.

Theo 02 H6 so thanh toan thi Cong ty 6xx da thi cong rat nhiéu cac hang muc
cong viéc va cac bén da ky Bang xac nhan khéi lugng xay lap hoan thanh. Thoi
gian thi cong, cac hang muc va khéi luong cong viéc thuc hién phil hop véi cac
noi dung cong viéc tai HPKT s6 97, Phu ban hop dong s6 01 va phil hop voéi su
chap thuan caa Tong cuc Puong bo Viét Nam, BQLDA2 tai Vian ban sb
763/TCDBVN-CQLXDB ngay 07/3/2012 va Van ban sé 4971/TCDBVN-
CQLXDB ngay 28/11/2012.

- Tai Khoan 5.2 Piéu 5 (tam @ng va thanh toan) HPKT s6 97/HPKT cac
bén c6 thoa thuan:

“Bén A 1y quyén cho Bén B thanh toan truc tiép vdi dai dién Chu dau tu;

Tam ing: Bén B tuw b kinh phi dé thi cdng ma khdng diroc tam ing.

Bén A c6 van ban dé nghi Chi dau tw thanh todn gid tri khoi heong hoan
thanh do Bén B thi cdng vao tai khoan cua Bén B.

Bén B ¢4 trach nhiém cdp héa don GTGT hop 1é cho Bén A theo gié tri khoi
luong duoc nghiém thu, thanh toan theo ting dot.”

Va tai Biéu 11 (Quyén va nghia vu ctia Bén A) HDKT s 97 cac bén co thoa
thuan:

“- T6 chirc nghiém thu hé so va khéi lwong cdng viéc do Bén B thuc hién,
ban giao dé lam co sé thanh quyét toan gia tri hop dong cho Bén B theo quy dinh
hién hanh;

- Kiém tra, dén doc, gidm sat Bén B thuc hién ding cdc diéu khodan da ky két
trong hop dong nay va hop dong chinh ky véi dai dién chi dau tr;

- Uy quyén cho Bén B thanh toan tryc tiep khéi lwong xay lap hoan thanh véi
dai dién Chu dau tw, thuc hién day dii cac quyén va nghia vu cia nha thau trong
viéc diéu phéi Mol hoat dong thi cong trén cong trueong; ...~
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Nhu vay, theo thoa thuan tai Khoan 5.2 Diéu 5 va Diéu 11 HPKT sb 97 thi
Cong ty 8xx phai c6 trach nhiém kiém tra, don ddc, giam sat va to chac nghiém
thu hd so va khéi luong cong viéc do Cong ty 6xx thuc hién; dong thoi phai co
van ban dé nghi Chu dau tu thanh toan gia tri khéi lvgng hoan thanh do Cong ty
6xx thi cong.

Cong ty 6xx sau khi thi cong da ban giao toan b hd so nghiém thu cho Cong
ty 8xx va Cong ty 8xx di t6 chuc nghiém thu thanh toan voi Cha dau tu. Mic du
Cong ty 8xx di nghiém thu va x&c nhan gié tri thanh toan HPKT s6 97 va PBHD
s6 01 do Cdng ty 6xx thuc hién 12 3.081.662.844 dong nhung tai Ho so thanh toan
dot 14, Cong ty 6xx maéi chi dugc Cong ty 8xx dé& nghi BNLDA2 xac nhan va
thanh toan 03 hang muc cong viéc: Cap phéi dd diam logi 1 (508.59m?3), Twéi nhua
tham bam 1kg/m? (5.033,01m?) va Bé tdng nhxa hat trung 7cm (5.033,01m?) Vi
gia tri twong 1ng 1a 1.306.926.203 dong. S6 luong cac hang muc va khéi luong
cong viéc nay khong day du véi cac hang muc cong viéc ma Cong ty 6xx da duoc
Chu dau tu — BQLDA2 va BQLDAS chap thuan cho thi cong vai tu cach 1a Nha
thau phuy, thiéu cac hang muc sira chira mat duong va hoan thién mot sé hang muc
con lai cua Goi thau s6 1 va 2, nhu: X40 xdi, san gat, lu 1&n lgi mét dwong cii;
Pao b két cdu cii, Lam méng cap phoi dd dam 16p trén ...

Do Cong ty 8xx chi 1ap ho so nghiém thu va c6 vian ban dé nghi Chu dau tu
— BQLDAZ2 xé4c nhan va thanh toan déi véi 03 hang muc cong viéc, tuong ting gia
tri 1a 1.306.926.203 dong nén BQLDA2 méi chi thanh toan cho Cong ty 6xx gia
tri 1a 1.306.926.203 d6ng theo H6 so thanh toan dot 14. Chinh vi vay, tai Bang
phan khai khoi lugng va gié tri caa Phu luc Hop dong sé 27/PLHP-BQLDAS
ngay 30/3/2016, BQLDAS (thay thé BQLDAZ2) chi thé hién gia tri hoan thanh cua
Cong ty 6xx vé viéc thi cong mat duong cho nha thau chinh —Cong ty 8xx duoc
phan khai vai 03 hang muc néu trén c6 gié tri 1a: 1.306.926.203 dong.

Sau khi dugc BQLDA2 thanh toan sé tién dot 14 ngay 28/12/2013
(1.241.580.000 d6ng) nhan thiy chua dugc thanh toan di GTXLHT ctia HPKT
s6 97, COng ty 6xx da c6 Cong vin sd 82 ngay 04/02/2013 guri Cong ty 8xx va
Cong vin s6 93 ngay 21/02/2013 giri BQLDA2 dé nghi xem xét thanh toan gia tri
con thiéu 1a cac hang muc stra chita (12 kinh phi chénh léch ngoai hang muc khoi
lirong ¢6 trong hé so thau); Cong van s6 123/SXKD ngay 31/3/2016 giri cho
BQLDAS dé nghi hd trg xac dinh khoi luong da thuc hién theo Hop dong 97 1a
3.081.662.844 dong. BQLDAS xéac nhan cudi cong van: Khéi liong cong ne: giiza
cdc bén Ban 8 dang theo déi dé hé trorthanh toan.

Mt khéc, Ho so thanh toan dot 14 thi gia tri phan khai khéi lwong va gia tri
thanh toan trén co s& hop déng chinh 14 Hop ddng kinh té sé6 03/HPXL — QL27
ngay 29/11/2008 va cac phu luc hop dong. Bdng thoi, tai Phu luc Hop dong sé
62/PLHD-BQLDAS8 ngay 11/11/2013 va Phu luc Hop dong sé 27/PLHDP-
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BQLDAS ngay 30/3/2016 (goi tdit la PLHD sé 27) thi gié tri phan khai diéu chinh
cling trén co s& hop déng chinh 12 Hop ddng kinh té s6 03/HDXL — QL27 ngay
29/11/2008 va céc phu luc hop dong; khong thé hién gia tri HPKT 97 giita Cong
ty 8xx va Cong ty 6xx. Cong ty 8xx trinh bay tai trang cudi cling cua Bang phan
khai khéi luong va gia tri cia PLHD sb 27 thé hién gia tri HDKT 97 la
2.076.706.203 ddng l1a khong ding.

- Tai phién toa ngay 26/11/2024, Hoi ddng xét xtr da ngimg phién toa dé yéu
cau Cong ty 8xx cung cap tai lidu, hd so nghiém thu ma cac bén da ky dbi chiéu
gui Chu dau tu 1a BQLDA2, sau d6 1a BQLDAS, dé xac dinh nhiing hang muc
nao da duoc Chu dau tu nghiém thu thanh toan va nhitng hang muc nao khéng
dugc Chu dau tu thanh toan, 1y do khong nghiém thu nhung Cong ty 8xx khdng
cung cap duoc tai lidu. Do do, y kién cua Cong ty 8xx cho rang 02 Ho so thanh
toan da dugc cac bén ky thang 12/2012 va 02/2013 la tam nghiém thu la khong
cO can cu.

- Ngay 12/11/2014, BQLDA 8 c6 Quyét dinh s6 1118/QD-TCPBVN quyét
dinh vé viéc tam duyét du toan bo sung kinh phi truot gia Géi thau s6 01 cho cac
Ho so thanh toan sb 14, 17, 18, 19 va 20, vai gia tri truot gia 1a 1.250.968.000
dong. Ngay 14/11/2014, Cong ty 8xx va Cong ty 6xx da ky két Phu luc hop dong
s6 603/PLHD (viét tat la PLHP s6 603) véi noi dung: Bé sung kinh phi truot gid
(H6 so thanh todn sé6 14, 19 va 20) dwoc tam duyét tai Quyét dinh sé 1118/0P-
TCPBVN ngay 12/11/2014 ciia BQLDA 8. Tai PLHD s6 603 thé hién Cong ty 8xx
va Cong ty 6xx da tu thoa thuan phan chia bo sung kinh phi truot gia cho HPKT
s6 70 va HPKT s6 97 theo H6 so thanh toan s6 14, 19 va 20, trong d6 HPKT s6
97 theo Ho so thanh toan sd 14 dugc bo sung kinh phi truot gia 1a 769.780.000
dong. Nhu vay, gia tri 769.780.000 dong la gia tri trugt gia cia Ho so thanh toan
sb 14 theo Quyét dinh s6 1118 cia BQLDA 8 va sy tu thoéa thuan cia Cong ty
8xx va Cong ty 6xx. Cong ty 8xx cho rang gia tri HDKT sb 97 sau diéu chinh tai
Phu luc s6 603/PLHP-QL27 14 2.076.706.203 dong (= 1.306.926.203 dong + gia
tri truot gia 769.780.000 dong) 1a chua du co so Vi gid tri 1.306.926.203 dong chi
|a gia tri thanh toan caa Ho so thanh toan dot 14.

Tai Phu luc s6 603/PLHD-QL27 thi ngoai noi dung néu trén, Cong ty 8xx va
Cong ty 6xx con xac dinh: “Gii nguyén cac ngi dung khdc theo HP s6 97 va
PBHD s6 01 giira COng ty 6xx va Cong ty 8xx". Noi dung nay phu hop véi trinh
bay cua Cong ty 6xx. Do do, khong c6 co sé xac dinh gia tri hoan thanh cia HBKT
s6 97 va PBHD s 01 do Cong ty 6xx thuc hién chi c6 gia tri 1a 1.306.926.203
dong.

- Tai Ban trinh bady va Cong vin sé 2772/BQLDA8-DDHDAL ngay
17/10/2024, BQLDAS trinh bay: “Cac hé so chieng tir thanh, quyét toan vé khai
lirong, gid tri hop dong diwroc thuc hién giza BQLDAS va Nha thau phy Cong ty
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XX trén co sé Hop dong kinh té sé 03/HPXL — QL27 ngay 29/11/2008 va céc
Phu luc Hop dong sé 62/PLHP-BOLDAS ngay 11/11/2013; 27/PLHP-BQLDAS
ngay 30/3/2016. Theo d6: Gia tri da thanh todn dén nay: 4.472.850.034 dong.
Hién nay, BQLDAS va Nha thau phu Cong ty 6xx dd quyét toan va thanh Iy hop
dong; di tat toan cdng ng' cia hop dong va phu luc hop dong”. Viéc xac nhan gia
tri thanh toan cia HPKT sb 97 gitra Cong ty 8xx va Cong ty 6xx thi BQLDAS
khong c6 tai liéu dé xem xét nén khong c6 y kién. Bong thoi, d6i véi yéu cau khoi
kién cua Cong ty 6xx dbi véi Cong ty 8xx, BQLDAS ciing khéng c6 v kién do
day 1a tranh chap giira nha thau va bén thu ba.

Nhu vay, qua trinh giai quyét vu an tai Toa an cp so tham chua 1am r6 cac
noi dung néu trén; ciing nhu chua xac minh 1am rd ly do, tinh phép Iy cua 02 ho
so nghiém thu, thanh toan do Cong ty 6xx cung cap; chua di chiéu 1am rd sy mau
thuan, thiéu hut cac hang muc, khdi lugng cong viéc ma Cong ty 6xx da thyc hién
... T0a an cép so tham chi cin ct vao Ho so thanh toan dot 14, dot 24 va PLHD
s6 603 dé xac dinh HPKT s 97 ¢6 GTXLHT 1a 1.306.926.203 déong (chua bao
gom bé sung trirot gid) 1a chua du can c.

Nhu d4 phan tich ¢ trén, thuc hién HPKT s6 97, Cong ty 6xx da hoan thanh
khdi lwong cong viéc co gia tri 3.081.662.844 dong. Ho so thanh toan da duoc
Cong ty 8xx (Nha thau chinh) nghiém thu va xac nhan GTXLHT 14 3.081.662.844
dong. Ho6 so thanh toan co chir ky xac nhan va dong dau cia ngudi dai dién theo
phap luat ciia Cong ty 8xx — Nha thau chinh. Cong ty 8xx thira nhan da nghiém
thu va xac nhan 02 ho so thanh toan néu trén va khong dua ra dugc bat ky tai liéu,
chung ctr nao khéac vé viéc hay bo gid tri phap Iy cua 02 ho so thanh toan nay. Dai
dién theo uy quyén ciia Cong ty 8xx cho rang gia tri ho so nay 1a tam tinh 12 khdng
cO can cu.

Theo quy dinh tai Diéu 93 Bo luat Dan sy 2005 (nay 1a Diéu 87 Bo luat Dan
su 2015) quy dinh: “1. Phap nhan phdi chju trach nhiém dan su vé viéc thuec hién
quyén, nghia vu dan sy do nguwoi dai dién xac ldp, thuc hién nhan danh phap
nhan”. Do d6, H6 so thanh toan c6 chit ky xac nhan va dong dau cua nguoi dai
dién theo phap luat caa Cong ty 8xx — Nha thau chinh nén phat sinh hiéu luc thi
hanh d6i voi cac bén. Cong ty 8xx phai chiu trach nhiém nghiém thu va thanh
toan cho Cong ty 6xx. Truong hop Cong ty 8xx cho rang ngudi dai dién theo phép
luat cuia minh xac nhan hd so thanh toan khong dtng, vi pham trach nhiém cua
nguoi quan ly cong ty thi c6 quyén khai kién dbi véi nguoi dai dién theo phép
luat bang vy an khac theo quy dinh tai Diéu 166 Luat doanh nghiép 2020.

Trong vu an nay, Toa an ap dung nguyén tic quy dinh tai khoan 3 Diéu 3 Bo
luat Dan su 2015: “C4 nhan, phap nhan phdi xac ldp, thic hién, cham diit quyén,
nghia vu dan sy ciia minh mét céch thién chi, trung thec” nham dam bao 1& céng
bang cho cac chu thé tham gia sau ky két giao dich dan sy trong trudng hop mot
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bén khdng tuan thu theo quy dinh cua phap luat, khdng tién hanh nghiém thu cho
cac nha thau va cac nha thau khong c6 can cir dé thanh toan. Bén giao thau thi
cbng xay dung phai c¢6 nghia vu trung thuc, thién chi, thuc hién dung trach nhiém
t6 chirc nghiém thu, thanh toan, quyét toan hop ddng theo dung thdi han va quy
dinh cta phap luat.

Tt nhitng phan tich trén, Hoi ddng xét xur xét thdy c6 du co sé xac dinh
HDKT s6 97 va Phu ban hop dng sé 01 ¢c6 GTXLHT 1a 3.081.662.844 ddng.

- Xét yéu cau khdi kién doi thanh todn khoan tién con thiéu cia HPKT s6 97,
Hgi dong xét xir thdy rang:

Can ct cac tai liéu, chung cir va trinh bay cua cac duong su thé hién qué
trinh thanh toan cu thé nhu sau:

+ GTXLHT céc hang muyc cong viéc ma Cong ty 6xx thuc hién voi Cha dau
tu, theo phan khai 1a 1.306.926.203 dong (chiwra bao gom bé sung truot gia) da
duoc BQLDAZ2 thanh toan theo hé so thanh toan dot 14.

+ Gia tri truot gid 769.780.000 dong theo Phu luc s6 603/PLHDP-QL27, cac
bén thoa thuan 1a gia tri truot gia cua HO so thanh toan dot 14 da duoc BQLDAS
thanh toan theo ho so thanh toan dot 24.

+ GTXLHT céc hang muc cbng viéc ma Cong ty 8xx dé Cong ty 6xx lam
thay va phan sua chita doan Km 185+088- Km186+480, Km185+000-
Km189+000 la 1.774.736.641 dong thi chua dugc Cong ty 8xx nghiém thu va
thanh toan.

Héi dong xét xi nhdn thay: Chu thé tham gia ky két HPKT s6 97 va Phuy ban
kém theo s6 01 1a Cong ty 8xx (Nha thau chinh) va Cong ty 6xx (Nha thau phu).
BQLDAZ2 (sau nay la BQLDAS) khong tham gia thoa thuan ky két HDKT s6 97
véi Cong ty 6xx va Cong ty 8xx. Hién nay, Chii dau tu — BQLDAS da hoan thanh
viéc thanh toan va quyét toan cho cac nha thau. BQLDA2 va BQLDAS khong c6
bat ctir mdt van ban ndo xac nhan viéc dong y thay Cong ty 8xx thanh toan gia tri
con lai cho Cong ty 6xx theo HPKT sb 97. Do d¢6, GTXLHT cac hang muc cong
viéc c6 gia tri 1.774.736.641 dong ma Cong ty 6xx chua duoc thanh toan theo
HPKT s6 97 thi Cong ty 8xx phai co trach nhiém thanh toén.

Con gi4 tri truot gia 769.780.000 dong theo Phy luc sé6 603/PLHD-QL27,
cac bén thoa thuan 1a gia tri truot gia ciia HO so thanh toan dot 14 nén khong duoc
tinh 12 GTXLHT caa HPKT s 97. Do thoi gian trude day Cong ty 6xx khong
dugc thong tin chinh x&c vé sé tién truot gia nay nén da tinh vao GTXLHT cua
HDKT s6 97 di duoc BLQDAS thanh toan. Vi vay, tai Toa &n cap so tham lan 1,
Cong ty 6xx xac dinh HDKT sb 97 da duoc thanh toan 1a 2.076.706.203 dong
(=1.306.926.203 dong + 769.780.000 dong), con ng 1.004.956.641 dong.
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Tai Toa &n cép so tham 1an 2, Cong ty 6xx da giai trinh lai, xac dinh s6 tién
769.780.000 ddng 1a gié tri truot gia ctia HO so thanh toan dot 14 nén khéng duoc
tinh 12 GTXLHT caa HPKT s6 97. Do d6, HPKT s6 97 di dugc thanh toén 13
1.306.926.203 dong, con ng 1.774.736.641 ddng (1.004.956.641 dong +
769.780.000 dong).

Vi vdy, Cong ty 6xx yéu cau Cong ty 8xx phai thanh toan sb tién
1.774.736.641 dong con lai chua thanh toan 1a c¢6 can ci.

- Xét yéu cqu tinh I4i cua sé tién chdm thanh toan:

Hoi ddng xét xtr thay rang: Theo quy dinh tai Diéu 5.2 (HPKT s6 97) quy dinh
vé tam tng va thanh toan da ghi “Trwong hep chdm thanh toan do nguyén nhan
khach quan: Khi hé so thanh todn khéi lwong hoan thanh dwrgc T van giam sat
va Ban QLDA2 chdp thudn chuyén ra Kho bac dé gidgi ngan nhung chira cé tién
thanh toan thi Bén A (Cong ty 8xx) sé phdi chju I&i sudt bang 1i sudt vay Ngan
hang tgi thoi diém (Thoi gian tinh 1ai vay bar dau sau 10 ngay ké tir ngay hé so
thanh todn dwoc Ban QLDA 2 chuyén ra kho bac”.

Ngoai ra Hop dong khong con quy dinh nao khac vé viéc chiu 13i d6i véi
khoan tién cham tra nén truong hop nay phai ap dung quy dinh chung caa phap
luat vé viéc tinh 14i cham tra d6i voi Hop dong xay dung trong trudng hop khong
c6 tré ngai khach quan. Do vay, can ap dung cac quy dinh vé I3i suat 4p dung tai
Nghi dinh 48/2010/ND-CP ngay 07/5/2010 va Nghi dinh 37/2015 NB - CP ngay
22/4/2015 tinh 13i d6i véi khoan tién phai thanh toan cho Cong ty 6xx mai phul hop.
L &i suat & day duoc ap dung tai Ngan hang noi Cong ty 6xx mé tai khoan thanh toan.

Cong ty 6xx dé nghi muc 13i suat 4p dung ciia Ngan hang BIDV véi muc i
suat trong han 9%/nam, twong tng v4i muc |3 suat qua han 1a 13,5%/nam tai thoi
diém thang 4/2022. Co quan Thi hanh an dan sy quan NTL cin cir muc 14i suét
trén dé xac dinh so tién 14 Cong ty 8xx phai thanh toan cho Cong ty 6xx la phu
hop Vé&i quy dinh vé 13i suat quy dinh tai diém ¢ khoan 1 Diéu 27 Nghi dinh
48/2010/ND-CP ngay 07/5/2010.

Tur thoi diém thang 4/2022 dén thoi diém xét xu so tham ngay 31/5/2023,
Cong ty 6xx dé nghi muc 13i suat cham tra 1a 10%/nam. Xét thiy mac 18i suat trén
la thap hon muc l3i suat theo quy dinh tai Nghi dinh 48/2010/NB-CP ngay
07/5/2010 va c6 lgi cho Cong ty 8xx nén Hoi dong xét xir chap nhan.

Ngay 25/12/2012, Cong ty 8xx nghiém thu va xac nhan ho so gia trj thanh
toan 2.972.154.464 ddng. Ngay 03/02/2013, Cong ty 8xx nghiém thu va xac nhan
ho so gia tri thanh todn 109.508.380 dong. Nhu vay, ké tir ngay 03/02/2013, xac
dinh nghia vy thanh toan cia Cong ty 8xx déi véi Cong ty 6xx tong so tién thi
cong theo HDK T s6 97 va PBHP s6 01 12 3.081.662.844 d¢dng. Cong ty 8xx khdng
thuc hién dung nghia vu caa cac bén theo thoa thuan tai Piéu 11 cua HPKT s 97
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va khdng thanh toan cho Cong ty 6xx gia tri xay lip hoan thanh da duoc nghiém
thu va x4c nhan 1.774.736.641 dong con lai nén phai chiu 1ai cham tra d6i vai sb
tién cham thanh toan 1.774.736.641 dong ké tir ngay 04/02/2013.

Thoi

Théi eian GTHT tinh 13i | GT da thanh | gian | Laisudt |  Tién lai

& (dbng) toan (ddng) | tinh Iai | (%/ngay) (dbng)
(ngay)

04/02/2013 - 22/04/2022 | 1.774.736.641 | 1.053.209.423 | 3.365 | 0,037% | 2.208.817.774

23/04/2022 - 31/05/2023 721.527.218 0| 404 0,027% 79.862.191

Tong 1.053.209.423 2.288.679.965

- Vé sé tién con phdi thanh toan:

Can ctr Quyét dinh s6 106/QD-CCTHADS ngay 18/01/2021 va Cong van sd
343/CCTHADS ngay 14/3/2022, Co quan Thi hanh an dan sy quan NTL xac dinh
Cong ty 8xx phai thanh toan cho Cong ty 6xx tong so tién 1a: 2.684.836.199 dong,
trong d6: goc 1.053.209.423 dong, 13i 1.631.626.776 dong.

Sau khi khau trir di tién phi thi hanh an 77.996.442 dong thi sé tién Cong ty
6xx phai dugc thanh toan 1a: 2.606.839.757 dong (= 2.684.836.199 dong -
77.996.442 dong).

Ngay 22/4/2022, Co quan Thi hanh an dan sy quan NTL di chuyén vao tai
khoan s6 64110000000011 Cong ty 6xx sb tién 1a: 2.521.884.976 dong. Con sd
tién 13i 12 84.954.781 dong (=2.606.839.757 dong - 2.521.884.976 dong) dang
dugc Co quan Thi hanh an dan sy quan NTL tam dinh chi thi hanh &n (Theo Thong
béo sé 150/TB-CCTHADS ngay 26/4/2022).

Nhu vy, ngdy 22/4/2022, Co quan Thi hanh 4n dan su quan NTL da budc
Cong ty 8xx thanh toan cho Cong ty 6xx s tién Ia:

+ Géc 1.053.209.423 dong.

+ L&i: 1.631.626.776 ddng - 84.954.781 dong = 1.546.671.995 dong.

Tong cong: 2.599.881.418 dong.

Cong ty 8xx con phai thanh toan cho Cong ty 6xx la:

+ No gbc: 1.774.736.641 dong - 1.053.209.423 dong = 721.527.218 dong.
+ No l4i: 2.288.679.965 dong - 1.546.671.995 dong = 742.007.970 dong.
Tong cong: 1.463.535.188 dong.

Can ctr phan tich trén, Hoi dong xét xir quyét dinh chap nhan khang céo cua
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Cong ty 6xx va sira ban an so thdm theo hudng chap nhan yéu cau khai kién cua
nguyén don.
V& &n phi: Do khang c4o duoc chap nhan nén Cong ty 6xx khdng phai chiu
an phi phic thim theo quy dinh.
Vi céc I& trén,
QUYET PINH:
- Can ctr Diédu 91, Piéu 93 B9 luat Dan sy 2005;

- Can ct biéu 3, biéu 85, biéu 87, Piéu 357, Diéu 468, Piéu 688 Bo luat
dan sy 2015;

- Can ¢ Khoan 1 diéu 30; diém b khoan 1 DPiéu 35; diém a khoan 1 Diéu 39;
Khoan 1 Diéu 147; Diéu 271; Piéu 273; Diéu 278; DPiéu 280, khoan 2 Diéu 308,
biéu 309 Bo luat T4 tung dan su;

- Can cu Diéu 81 Luat xay dung 2003;

- Cin ctr Biém ¢ khoan 1 Diéu 27 Nghi dinh sb 48 ngay 07/5/2010 vé Hop
dong trong hoat dong xay dung.

- Can c&r Pidu 19 Nghi dinh 37/2015/ND-CP ngay 22/4/12015 quy dinh chi
tiét vé Hop dong xay dung

- Can cu Diéu 26 va DPiéu 29 Nghi quyét sd 326/2016/UBTVQH14 ngay
30/12/2016 quy dinh vé mtrc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi
va 1€ phi toa an.

Chdp nhdn yéu cdu khang céo ciia Cong ty Cé phan Xay dung Puwong b
6XX; stra bdn dn so tham. X

1. Pinh chi phan yéu cau khoi kién doi thanh toan so tién 46.625.624 dong
theo Hop dong xay dung s6 223/2014/HPKT ngay 02/12/2014 ciia Cong ty Co
phan Xay dung Puong bo 6xx dbi véi Cong ty Co phan 8xx - Xay dung Cong
trinh Giao thong.

2. Chap nhan yéu cau khoi kién cia Cong ty Co phan Xay dung Puong bo
6xx ddi vai Cong ty Co phan 8xx - Xay dung Cong trinh Giao théng vé viéc thanh
toan tién thi cong xay dung theo HPKT s6 97/HPKT ngay 11/5/2012 va Phy ban
hop dong s6 01 ngay 20/11/2012.

Cong ty Co phan 8xx - Xay dung Céng trinh Giao théng phai thanh toén tra
Cong ty C6 phan Xay dung Puong bo Cong ty 6xx s tién 1a: 4.063.416.606 dong
(Bon ty khdng tram sau muoi ba triéu bon tram muwoi sau nghin sdu tram linh sdu
dong) trong do, no goc: 1.774.736.641 dong va 1ai cham tra: 2.288.679.965 dong.
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Ddi trir véi s6 tién Cong ty Co phan Xay dung Buang bo 6xx di dugc thanh
toan ngay 22/4/2022 1a 2.599.881.418 ddng (trong dé ne goc: 1.053.209.423
dong va no i 1a 1.546.671.995 dong). Cong ty Co phan 8xx - Xay dung Cong
trinh Giao théng con phai thanh toan cho Cong ty Co phan Xay dung Buong bo
6xx sb tién con lai 1a: 1.463.535.188 dong (Mét ty bon tram sdu muoi ba triéu
ndam tram ba muwoi ldm nghin mét tram tdm muoi tam dong) (trong dé no goc:

721.527.218 d@ong va ne 13i 14 742.007.970 dong).

Ké tir ngay tiép theo cua ngay xét xir so tham, nguoi phai thi hanh an con
phai chiu 14i suat d6i vai khoan tién chua thanh toan theo quy dinh tai khoan 2 Biéu
468 cua Bo luat dan sy nam 2015 di vai so tién chua thanh toan.

Khi bugc Cong ty C6 phan 8xx - Xay dung Cdng trinh Giao théng thyc hién
viéc thanh toan cho Cong ty Co phan Xay dung Puong b 6xx, Chi cuc thi hanh
an dan su quan NTL, thanh phé Ha Noi phai d6i trir so tién 13i 12 84.954.781 dong
dang dugc Co quan Thi hanh an dan sy quan NTL tam dinh chi thi hanh &n (Theo
Théng béo sé 150/TB-CCTHADS ngay 26/4/2022).

3. Vé an phi:
* An phi so tham:

- Cong ty C6 phan 8xx - Xay dung Cong trinh Giao théng phai nop s6 tién
an phi kinh doanh thuong mai so tham la 112.063.417 dong (Mét tram muoi hai
triéu khong tram sau muwroi ba nghin bon tram muwoi bay dong).

- Cong ty Co6 phan Xay dung Puong bo 6xx phai nop sé tién an phi kinh
doanh thuong mai so tham 12 14.324.848 dong (Muroi bon triéu ba tram hai mieoi
bon nghin tam tram bén mueoi tam dong) d6i véi s6 tién yéu cau khong dugc chap
nhan.

- Hoan tra Cong ty Co phan Xay dung Puong bo 6xx so tien 39.600.000
dong (Ba muroi chin triéu sau tram nghin dong) tam Gmg an phi kinh doanh thuong
mai (d@ ndp theo cac bién lai s¢ AK/2010/0008622 ngay 03/7/2019 va sé 9756
ngay 20/10/2020 tgi Chi cuc thi hanh &n dan sw quan NTL, thanh phé Ha Ngi).

* An phi phc tham:

- Hoan tra Cong ty C6 phan Xay dung Pudng b 6xx so tién 2.00.000 dong
(Hai triéu dong) an phi kinh doanh thuwong mai phic tham (@@ nép theo bién lai
s6 AK/2010/0009756 ngay 20/10/2020 tai Chi cuc thi hanh an dan sy qudn NTL,
thanh phé Ha Ngi) va 2.000.000 dong (Hai triéu dong) an phi kinh doanh thuong
mai phidc tham (da ndp theo bién lai thu tam #ng an phi s¢ AA/2020/0035410
ngay 26/6/2023 tai Chi cuc Thi hanh dn déan sw qudn NTL, thanh phé Ha N§i).

Trong truong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat thi
hanh an dan su, thi ngudoi dugc thi hanh an dan su, nguoi phai thi hanh an dan su
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c6 quyén thoa thuan thi hanh &n, quyén yéu cau thi hanh an, ty nguyén thi hanh
an hoic bi cudng ché thi hanh an theo quy dinh tai cac Biéu 6, 7, 9 Luat Thi hanh
an dan su; Thoi hiéu thi hanh an dugc thi thuc hién theo quy dinh tai Biéu 30 Luat
Thi hanh an dan su.

4. Ban an phuc tham c6 hiéu luc ké tir ngay tuyén an./.

Noi nhan: TM. HQOI PONG XET XU PHUC THAM
-VKSND TP Ha Nai; THAM PHAN
- TAND Q. NTL;

- Chi cuc THADS Q. NTL;
- Cac qung su;
- Luu Ho so.

Bui Puc Bang
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