TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIiA VIET NAM
TINH HAU GIANG Doc 1ap - Tw do - Hanh phiic

Ban an s6: 33/2023/DS-PT
Ngay: 10 - 3 - 2023
V/v: Tranh chap hop ddng
thi cong xay dung

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TiNH HAU GIANG

- Thanh phan Hpi dong xét xir phiic thdm gom co:
Tham phdn - Chii toa phién toa: Ba Tran Thanh Ngan.
Cdc Tham phdn: Ong V& Hoang Khai.
Ba Trinh Thi Bich Hanh.
- Thuw ky phién tda: Ba Tang Thi Nhu Y - Thu ky Toa 4n nhan dan tinh
Hau Giang.

- Pai dién Vién kiém sdt nhan din tinh Hiu Giang: Ba Phung Bich
Tuyén - Kiém sat vién tham gia phién toa.

Trong ngay 06 va 10 thang 3 nam 2023, tai tru s& Toa an nhan dan tinh Hau
Giang xét xir phiic tham coéng khai vu an thu 1y sb: 145/2022/TLPT-DS ngay 08
thang 11 nam 2022, vé “Tranh chap hop dong thi cong xay dung”.

Do ban an dan su so tham sd: 88/2022/DS-ST ngay 29 thang 6 nim 2022 cia
Toa an nhan dan thanh phé T, tinh Hau Giang bi khang céo.

Theo Quyét dinh dua vu an ra xét xtr phuc tham s6: 12/2023/QDPT-DS ngay
07 thang 02 nam 2023; Quyét dinh tam ngimng phién tda ngay 23 thang 02 nim
2023, gitra cac duong su:

1. Nguyén don: Cong ty VX.

Pia chi: Khu phé A, phuong T, thanh phé B, tinh Pong Nai.

Nguoi dai dién phép luat: Ong Tran Quéc Diéu - Chirc vu: Giam ddc.

2. Bi don: Congan T.

Dia chi: Sb A, phuong V, thanh phé T, tinh Hau Giang.

Nguoi dai dién phap luat: Ong H - Chirc vu: Giam déc.

Ngudi dai dién theo y quyén:

- Ong N— Chitc vu: Chanh Thanh Tra thudc Cong an T.

- Ba V- Chirc vu: Pho Trudng Phong Hau Can thude Cong an T.
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3. Nguoi ¢é quyén loi, nghia vu lién quan: Ong L — Chit Doanh nghiép tu
nhén LP.

Dia chi: S6 A, diy B, duong E, phuong H, quan K, thanh phd C.

4. Nguoi khang cao: Cong ty VX.

NOI DUNG VU AN:

Theo 4n so thAm va céc tai liéu ¢o trong ho so thi ndi dung vu an nhu sau:

Nguyén don Cong ty VX (goi tit Cong ty VX) c6 nguoi dai dién theo phap
luat 6ng Tran Quéc Biéu trinh bay: Nam 2009, Cong ty VX c6 trang goéi thiu xay
dung mot $6 hang muc do Cong an T lam chu dau tu. Hai bén co ky két hop déng
va phu luc hop dong dé thi cong xay dung. Cac cong trinh xay dung da dugc ban
giao, nghiém thu va dwa vao st dung, nhung phia Cong ty VX van chwa nhan du sb
tién thanh quyét toan. Cu thé nhu sau:

Hang muc xay dung nha & doanh trai s6 01, dua vao st dung thang 9 nam
2013. Gia tri duoc quyét toan 1a 10.772.152.000 dong; Cong an tinh da thanh toan
duoc 13 10.448.988.000 dong. Con lai sb tién chua thanh toan 14 323.164.000 dong.

Hang muc xay dung Nha Tang thu - HO1 truong, da dua vao sir dung thang
11 ndm 2015. Gié tri duwoc quyét toan 1a 29.216.069.000 dong. Cong an tinh da
thanh toan dugc 13 24.639.612.171 dong. Con sd tién chwa thanh toan la
4.576.456.829 dong.

Cong ty VX c6 dau tu xay dung 03 (ba) sin Tennis (ngoai hang muc triing
thau) dé phuc vu giai Mékong cta Cong an tinh, dua vao sir dung thang 02 nam
2010. Cong an tinh cam két sau 01 (mot) nam s& thanh todn nhung khong thuc hién
dung. Gié tri dau tu xdy dung 1a 3.471.781.791 d6ng, Cong an tinh da thanh toan
dugc 14 651.249.000 dong. Con lai so tién chua thanh toan 13 2.820.532.719 dong.

Phong Hau can thudc Cong an tinh c6 muon s6 tién 2.000.000.000 dé)ng, tra
duge 1.500.000.000 ddng, con no lai 500.000.000 dong.

Nay, Cong ty VX yéu cau Céng an T ¢6 trach nhiém thanh toan tong s tién
con ng néu trén cho Cong ty VX 1a 8.220.153.548 dong va co trach nhiém tra sb
tién 13i suat cham thanh toan ddi véi s6 tién con lai 1 6.590.318.148 dong.

Tai phién toa so tham, dai dién Cong ty VX dé nghi rat lai mot phan yéu cau
khoi kién chi yéu cau Cong an T thanh toan s tién con lai: Hang muc Nha Tang thu
— Hoi truong 13 2.828.682.279 ddng, bao gdm sb tién 05% chd quyét toan twong
duong 1.460.803.450 dong va 1.367.878.829 dong chuyén vugt cho DNTN LP, do
khong giam trir khéi luong gia tri dugce duyét cia Cuc H45 1a 161 cua Cong an T.
Cong trinh xay dung 03 san Tennis sb tién con lai Cong an T chua thanh toan 1a



2.820.532.719 ddng. Pdng thoi yéu cau Cong an tinh phai chiu 1ai suat dbi véi cac
s6 tién cham thanh toan néu trén; 13i suit yéu cau 10%/nam, cu thé:

Hang muc xay dung nha ¢ Doanh trai s6 01 (thoi gian tir ngay 04/9/2013 dén
ngay 10/6/2022), 14 8 ndm 9 thang 05 ngay. S6 tién 14i 13 283.211.190 dong.

Hang muc nha Tang thu — Hoi trudng (thoi gian tir ngay 04/11/2015 dén
ngay 10/6/2022), 1a 6 ndm 7 thang 05 ngay. SO tién 14i 1a 1.893.837.030 dong.

Cong trinh xdy dung san Tennis 1, von 1.329.779.177 d6ng (thoi gian tir
ngay 17/11/2010 dén ngay 09/9/2016), 1a 5 ndm 10 thang 23 ngdy, sb tién 13i 1a
784.083.950 dong va von 678.530.177 ddng (thoi gian tir ngdy 09/9/2016 dén ngay
10/6/2022), 1a 5 nam 9 thang, so tién 13i 12 390.154.851 dong. Xay dung san Tennis
d6i, von 2.142.003.543 dong (thoi gian tir ngdy 29/4/2011 dén ngay 10/6/2022), 1a
12 nam 01 thang, s6 tién 13i 14 2.379.922.428 dong.

Phong Hau Can muon, 2.000.000.000 dong (thoi gian tir ngay 12/12/2009
dén ngay 12/11/2010), 1a 11 thang, s6 tién 1ai la 183.333.333 dong. Von
1.000.000.000 dong thoi gian 1a 5 ndm 8 thang 03 ngay (tir ngay 12/11/2010 dén
ngay 15/6/2016), s6 tién i 12 867.488.584 dong va von 500.000.000 dong thoi gian
la 6 nam 2 thang (tr ngay 15/6/2016 dén ngay 10/6/2022), s tién 1ai 1a
299.999.999 dong.

Bi don Cong an T ¢ ngudi dai dién theo ty quyén ba V trinh bay: V& hop
ddng xay dung goi thau Nha & doanh trai s6 1 khéi An ninh, co s6 1am viéec Cong an
T (giai doan 2) theo Hop ddng s6 123/HD-TCXD ngay 01/12/2009, Phu luc hop
dong s6 02/PLHP ngay 15/5/2013, Phu luc hop dong so 124/PLHD-TCXD ngay
16/11/2015 giita Cong an T va Cong ty VX, gia tri hop dong 1a 11.286.343.000
dong; gia tri xdy dung duoc duyét quyét toan 1a 10.772.152.000 dong theo Quyét
dinh sd: 4507/QD-V22-P4 ngay 27/12/2016 cta Cuc truong Cuc Tai chinh - B
Cong an vé viéc phé duyét quyét toan cong trinh hoan thanh. Cong an tinh da thanh
toan cho Cong ty VX sb tién 10.758.988.000 dong, trong d6 c6 03% chi phi hd trg
quyét toan voi sé tién 310.000.000 ddng theo 10 hira trude diy ciia Nha thau, dat
99,88% gia tri quyét toan dugc phé duyét.

Vé hop dong xay dung géi thadu Nha Tang thu, Hoi trudng theo hop dong sb:
115/HD-TCXD ngay 16/11/2009 giita Cong an T va Cong ty VX, gia tri hop dong:
14.406.400.000 dong, thoi gian thi cong 1a 300 ngay ké tir ngay khoi cong xdy dung
19/11/2009, khong tinh ngay nghi 18, Tét theo quy dinh va ngay chi nhat. Phuong
thirc thanh toan: “Bén B thanh toan 95% gia tri hop dong da ky v6i bén A sau khi
hoan thanh dugc nghi¢m thu dua vao st dung, 10% duoc thanh toan sau khi bén B
hoan thanh hd so quyét toan hoan cong ding quy dinh giao cho bén A, 05% duoc
thanh toan sau khi dugc co quan c6 thAm quyén phé duyét quyét toan hoan thanh
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cong trinh, 05% dugc thanh toan sau khi bén B hoan thanh nghia vy bao hanh cong
trinh. Phy luc hop dong sé: 115.2/PLHD ngay 18/6/2014 giita Cong an T va Cong
ty VX, bo sung diéu chinh gia tri hop dong 28.966.411.000 dong, Phu luc hop dong
sd: 115.3/PLHD ngay 26/3/2015 giita Cong an T va Cong ty VX, bd sung diéu
chinh gié tri hop dong 29.216.069.935 ddng. Bién ban nghiém thu hoan thanh cong
trinh dé ban giao dua vao st dung ngay 04/11/2015. Theo vin ban s6 2129/H45-P3
ngay 04/7/2017 cta Cyc Quan ly xay dung co ban va doanh trai nay 1a Cuc Quan ly
xay dung va doanh trai cia B Cong an vé viée kiém tra phé duyét khéi lugng, chét
lwong cong trinh véi khdi lwong giam trir duoc COng ty VX xac nhan gia tri giam
trir 14 1.705.715.802 dong. Nguyén nhan giam trir: phan khéi luong nay da co trong
phan du toan cong trinh do Cong ty C6 phan dau tu xay dung Quy Hai—Rach Gia
thiét ké ban dau. Khi cong trinh c6 sy thay doi phan thiét ké thi Cong ty C6 phan
dau tu xay dung Trung Nam (don vi thiét ké diéu chinh) da iy phan dy toan dién
nudc ban dau (do CO phan dau tu xay dung Quy Hai—Rach Gia thiét ké) dua vao
phan phat sinh ting trong du toan ctia minh ma khong khau trir lai (phét sinh giam)
dan dén ting du toan cong trinh tir 14 ty 1én 21 ty. Céng an T da c6 Quyét dinh sb
278/QD-CAT-PH41 ngay 30/12/2013 phé duyét diéu chinh du toan, tién hanh ky
két Phu luc hop dong s6 115.1/PLHD ngay 31/12/2013 véi Cong ty VX; khi thim
dinh quyét toan Cuc H45 da giam trir (c6 x4c nhan cta nha thau déi véi khéi luong
giam trir). Nhu vdy gia tri quyét toan cua cong trinh duoc phé duyét s& 1a
27.310.353.198 d6ng (29.216.069.000d0ng - 1.705.715.802 dong). Cong an tinh da
thanh toan cho Van Xuén 1a 26.671.491.000 dong, bao thanh toén cho cc nha thau
phu 13 6.412.445.990 d6ng va 3% chi phi hd tro quyét toan 664.000.000 dong theo
101 hira truée ddy ciia Nha thau. Pat ty 16 91,29% gid tri hop dong va 96,95% gia tri
hop d6ng sau khi giam trir khéi luong quyét toan, dam bao ty 18 thanh toan theo hop
dong da ky két. Do gia tri xay dung dé nghi quyét toan ctia hang muc cong trinh 13
29.216.069.000 dong, 16n hon gia tri xay dung dugc cip thim quyén phé duyét 1a
23.277.910.000 dong tai Quyét dinh diéu chinh du 4n sau cing s6 6478/QDBCA-
H411 ngay 17/11/2015) nén Cong an T (giai doan 2) diéu chinh du an (diéu chinh
gia tri phé duyét cua hang muc) trudce khi quyét toan hoan thanh.

Pbi v6i hop dong gitra Cong ty VX va DNTN LP theo Hop dong kinh té sd
01/HPKT/2015/LP-VX ngay 18/3/2015 gia tri hop dong: 2.310.431.671 dong. Phu
luc hop ddong ba bén sd 01 ngay 08/4/2015 giita Céng an T, Cong ty VX va DNTN
LP vé viéc thanh toan Hop dong s 01/HPKT/2015/LP-VX ngay 18/3/2015 vé&i ndi
dung: “chu dau tu quyét dinh dung ra chiu trach nhiém thanh toan toan bo gia tri
ctia Hop dong s6 01/HPKT/2015/LP-VX 13 2.310.431.671 ddng va cac phu luc cho
bén nha thau phu thay cho Bén B theo Diéu 6 cia Hop dong”. Phu luc hop dong sb
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02 ngay 15/6/2015 giita Cong ty VX va DNTN LP vé viéc cung cap va lap dat hé
thong dién — cp thoat nudc — thiét bi vé sinh, gia tri hop ddng diéu chinh 13
3.794.876.000 dong. Tai Piéu 4 cta Phu luc hop dong vé diéu chinh thanh toan hop
ddng thi ca Cong ty VX va DNTN LP déu thdng nhit diéu chinh thanh toan voi gia
trj bo sung 1a 1.484.444.926 dong. Phu luc hop dong sd 03 gitta Cong ty VX va
DNTN LP vé viéc cung cip va lap dat hé thong dién thiét bi vé sinh, gia tri hop
ddng diéu chinh 1a 3.881.426.000 dong. Qua cac bién ban nghiém thu khéi luong dé
nghi thanh toan dugc xac dinh gitta Cong ty VX va DNTN LP, bién ban nghiém thu
hoan thanh hang muc cong trinh dua vao st dung vao ngay 22/7/2015, bién ban vé
viéc kiém tra hién truong két thiic bao hanh cong trinh. Ngay 02/02/2016, Cong ty
VX ¢6 gidy uy quyén vé viéc uy quyén cho Phong Hau can- Ky thuat Céng an T
“chi tra tién thanh toan khéi lugng hang myc Nha Tang thu, Hoi truong Cong an T
theo cac diéu khoan da cam két (trong cac hop dong cho cac nha thau phu trong d6
c6 DNTN LP”. Pong thoi ciing néu rd, phan tién tam giit lai néu c6 quy dinh trong
cac hop dong néu trén gdm bao hanh va chd quyét toan s& do Cong an tinh giir lai.
Ngay 28/02/2016, Cong ty VX va cac nha thau phu ¢ budi lam viéc va doi chiéu sd
lién thanh toan (c6 ky xac nhan cu thé), trong do c6 xac nhan gia tri con lai va gia tri
dé nghi thanh toan cho DNTN LP 1a 388.426.000 dong. Cong ty VX tiép tuc théng
nhit uy quyén Phong Hau Can — K§ thuat thuoc Cong an T chi tra thanh toan gia tri
con ng cho cac nha thau phyu. Theo Hop dong kinh té s 01/HPKT/2015/LP-VX
ngdy 18/3/2015 va cac Phu luc hop dong s6 01, 02, 03 thi gia tri hop dong
3.881.426.000 déng hop dong tron géi, thanh toan hop dong sé& do Chu dau tu
(Cong an tinh) thanh toan ho toan b, gia tri gilr chd bdo hanh 1a 189.743.584 déng.

Trong qué trinh thanh 1y hop dong giita Cong ty VX va DNTN LP khéng
thdng nhét dugc khdi lwong nghiém thu vi Cong ty VX cin ctr vao khdi luong gia
tr1 dugc duyét cua Cuc H45 va Cuc Tai Chinh ciia B6 Cong an dé tinh thanh 1y hop
dong 1a khong ding. Cong an T da thanh toan cho nha thau phy 1a DNTN LP, tong
sO tién 3.493.000.000 dong, sb tién Cong an tinh giir lai 1a 388.426.000 dong 16n
hon gia tri theo hop dong 189.743.584 dong. Pén thoi diém hién tai Cong an tinh da
chi tra cho DNTN LP dung cic diéu khoan cta Hop ddong kinh té sb
01/HPKT/2015/LP-VX ngay 18/3/2015 va cac Phu luc hop dong s 01, 02, 03 va
gidy uy quyén ngay 02/02/2016 ctia Cong ty VX. Cong ty VX khong théng nhat s6
tién 1.370.309.337 dong di thanh toan cho DNTN LP 1a khong dung, Cong an T
khong théng nhat vé sb tién nay.

Pbi v6i cong trinh xay dyng 3 san Tennis vao nim 2010, Cong ty VX da
thuc hién xdy dung dé phuc vu cho giai thi diu quan vot Vietnamairline gom: 01
san tap dién tich (14,2m x 6,6m) va 01 san (18,3m x 36,6m) tai duong Nguyén Trai,
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phuong IV, thanh phd T, tinh Hau Giang va 02 san tap dién tich (18,4m x 36,8m) tai
Pai 16 V5 Nguyén Giap, khu vuc 2, phudng V, thanh phé T, tinh Hau Giang. Tong
gia tri xay dung 1a 2.027.443.300 dong, c6 kém theo du toan cua Cong ty VX. Cong
an tinh da thanh toan duoc 751.249.000 déng. Con no lai sd tién chua thanh toan 1a
do cong trinh khong c6 nam trong danh muc dau tu ctia Cong an T nén Cong an tinh
chua c6 ngudn chi tra. Cong an tinh s& chju trach nhiém va huy dong ngudn tién dé
tra sb tién con lai cho Cong ty VX trong thoi gian toi.

Ddi vai sb tién Phong Hau Can — K§ Thuat thugc Céng an T tam muon vao
nam 2010, con lai 500.000.000 dong, thong nhat va c6 trach nhiém tra trong thoi
gian toi.

Ngudi ¢6 quyén loi, nghia vu lién quan dng L— Chit DNTN LP (c6 yéu cau
doc lap) trinh bay: Vao ngay 04/01/2021, 6ng Lco don yéu cau giai quyét viée dan
su vé viée yéu cau Cong an T chi tra sd tién con lai 1a 388.426.000 dong. Dén ngay
02/02/2021, 6ng Lco don rit lai yéu cau doc lap khong tiép tuc yéu cau Toa 4n giai
quyét. Pbi véi tranh chap gitra Cong ty VX va Cong an T khong c6 yéu cau gi trong
vu an.

Cac bén duong su dai dién Cong an T, dai dién Cong ty VX, Ong L- Chu
DNTN LP trinh bay vé khdi lugng thi cong cong trinh thi cong xdy dung Co s
thudc COng an T khong c6 yéu cau Toa 4n xem xét, giai quyét vi khong tranh chap.

Tai ban 4n déan sy so tham s6: 88/2022/DS-ST ngay 29 thang 6 nam 2022 cia
Toa an nhan dan thanh phé T, tinh Hau Giang. Tuyén xir:

Chép nhan mot phan yéu cau khai kién ctiia Cong ty VX do ong Tran Qudc
Piéu dai dién theo phap luat ddi voi yéu cau Cong an T thanh toan s tién ciia 03
san Tennis xdy dung vao ndm 2010. Khong chap nhan ddi v6i yéu cau vé Hang muc
Nha tang thu — Hoi truong va yéu cau vé 13i sut.

Cong an T ¢o6 trach nhiém thanh toan cho Cong ty VX do 6ng Tran Qudc
Piéu dai dién theo phap luat sb tién tong cong 1a 1.632.876.000 dong (mot ty sau
trim ba muoi hai triéu tdm trim bay muoi su nghin dong). Trong d6 1.624.186.000
dong (mdt ty sau tram hai muoi bon triéu mot trim tdm muoi sau nghin dong) tién
con lai 03 San Tennis 1 va s6 tién 13i 8.690.000 dong (tam triéu sau trim chin muoi
nghin dong).

Ké tir ngay ban 4n c6 hiéu lyc phap luat (ddi véi cac truong hop co quan thi
hanh an c6 quyén chu dong ra quyét dinh thi hanh an) hodc ké tir ngay c6 don yéu
cau thi hanh 4n ctia nguoi duge thi hanh 4n (d6i v6i cac khoan tién phai tra cho
ngudi duge thi hanh 4n) cho dén khi thi hanh 4n xong tat ca cac khoan tién, hang
thang bén phai thi hanh an con phai chiu khoan tién 13i ctia s tién con phai thi hanh
an theo muc 13i suét quy dinh tai Piéu 357 Bo luat dan sy nam 2015.
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Pinh chi yéu cau khoi kién cua Cong ty VX dbi v6i hang muc xay dung nha
& doanh trai s6 01, yéu cau COng an T thanh toan sd tién 323.164.000 dong (ba trim
hai muoi ba triéu mét trim sau muoi bén ngan dong).

Pinh chi yéu cau doc lap caa dng L— Chit DNTN LP vé yéu cau Cong an T
tra sb tién 388.426.646 dong (ba trim tAm muoi tim triéu bén trim hai muoi sau
nghin sau trim bon muoi sdu dong).

Ngoai ra, ban an con tuyén vé chi phi giam dinh tai san, an phi, quyén khang
c40, quyén va nghia vu thi hanh an theo quy dinh cta phap luat.

Ngay 01/7/2022, Cong ty VX khang cdo yéu cau cap phuc thim stra an so
tham theo hudng budc Cong an T tra cho Cong ty VX cac khoan tién nhu sau:

- Lii suat cham thanh todn sd tién 230.708.000 dong, sb tién 1ai la
202.185.538 dong;

- Thanh toan ngay 5% tam gilt cia hang muc Nha hoi truong tang thu
2.870.741.027 dong, 13i cham thanh toan 1a 1.893.837.030 dong;

- Tiép tuc thanh toan 02 s&n tenis so tién 3.471.782.720 dong va tién i 1a
3.554.161.229 dong.

Tai phién toa phtic tham cac dwong sy trinh bay:

Nguyén don xin rat lai mot phan khang céo lién quan dén sb tién goc
2.758.935.027 dong dbi voi hang muc nha Hoi truong tang thu Cong an T. Dé nghi
Hoi dong xét xir chap nhan cic yéu cau khang cdo theo Bang tinh chi tiét ngay
23/02/2023.

Bi don khong dong ¥ voi yéu cau khang céo ctia nguyén don va cho rang da
chi tra cho nguyén don vuot s tién phai thanh toan 1a 276.000.000 dong, dé nghi
Hoi dong xét xir gilt nguyén ban an so tham.

Pai dién Vién kiém sat nhan dan tinh Hau Giang phat biéu quan diém: Vé to
tung, tir khi thu Iy dén khi dua vu 4n ra xét xar Tham phan, Hoi dong xét xir, Thu ky,
duong su dd chap hanh dung cac quy dinh cta phap luat t tung dan sy. Vé noi
dung vu an: Nguyén don tu nguyén rat phan khang cdo lién quan dén DNTN LP
Vi s6 tién 1.367.878.829 dong va dong ¥ giam trir theo Ho so kiém toan véi sé tién
la 734.030.000 dong tai cAp phuc thdm. Viéc rat mot phan yéu cau khang céo cia
nguyén don 13 ty nguyén va ding quy dinh tai khoan 3 Diéu 289 B Luat td tung
dan su, do d6 dé nghi Hoi déng xét xtr chdp nhan, dinh chi xét xir phiic tham d6i voi
yéu cau khang cdo ndy. Nguyén don yéu cau bi don phai thanh toan tién gbc la
111.806.000 dong ctia hang muc nha Hoi trudng tang thu 13 ¢6 co sd. Di véi cac
yéu cau khang cdo khac con lai ciia nguyén don 1a khong co co so nén dé nghi
khong chdp nhan. Dé nghi Hoi ddng xét xtr 4p dung khoan 2 Diéu 308 ctia Bo luét
Té tung dan sy, sira ban an so tham; theo hudng chap nhan mot phan khang céo cua
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Cong ty VX budc Cong an T phai thanh toan tién gbc con lai ctia hang muc nha Hoi
truong tang thu 13 111.806.000 dong.

NHAN PINH CUA TOA AN:

Can ctr vao tai li€u, chung cur da dugc xem xét tai phién toa, két qua tranh
tung tai phién toa, ¥ kién cua dai dién Vién kiém sat nhan dan tinh Hau Giang, Hoi
déng xét xur nhan dinh nhu sau:

[1] Tai phién toa phtic tham, qua d6i chiéu nguyén don thong nhat 5% cua
hang muc nha Hoi trudng tang thu véi sb tién 13 2.870.741.027 ddng, nguyén don
dong y giam trir sb tién theo ho so kiém toan (H45 trude day) 1a 1.705.715.802
dong, giam trir theo HO so kiém toan 734.030.000 dong tai cAp phtc tham va thira
nhan d4 nhan cua Cong an T 12 664.000.000 dong.

Nguyén don tur nguyén rat phan khang cdo lién quan dén DNTN LP véi s6
tién 1.367.878.829 dong (do phia Cong ty VX di khoi kién DNTN LP tai Toa an
nhan dan quan Ninh Kiéu, thanh ph Can Tho).

Nhu vay, ddi véi 5% cula hang muc nha HQ1 trudong tang thu thi nguyén don
chi yéu cau bi don phai thanh toan s tién goc 1a 111.806.000 dong va chiu i suat
14 595.111.089 dong theo Bang tinh chi tiét ngay 23/02/2023.

Xét thay, viéc rat mot phan yéu cau khang cdo ctia nguyén don 1a ty nguyén
va dung quy dinh tai khoan 3 Diéu 289 Bo Luat TH tung dan sy nén Hoi déng x¢t
xtr chap nhan, dinh chi xét xtr phuc tham ddi véi yéu cau khang cdo nay.

[2] Xét ndi dung khang céo ciia Cong ty VX, Hoi dong xét xir nhan thay:

Tai Bién ban lam viéc ngay 07/11/2019 giita Cong ty VX va Cong an T tién
hanh kiém tra, d6i chiéu cac hang muc céng trinh gom: Nha tang thu — Hoi truong;
Nha & doanh trai s6 01 Khdi An Ninh; S6 tién Phong Hau can Cong an Hau Giang
muon va 03 san Tennis Cong an tinh tai phan Két luan d3 néu rd vé cac khoan gia
tri con phai thanh toan d thong nhét va chua thong nhat. Tai phién toa phic thim
cac bén théng nhét va xac dinh Bién ban lam viéc ngay 07/11/2019 1am co so giai
quyét vu an.

[2.1] Thir 1: D6i véi yéu cau khang cdo ciia Cong ty VX vé viée yéu cau
Cong an T phai tra 14i suat cham thanh toan voi s6 tién 230.708.000 dong (vé gbi
thau Nha ¢ doanh trai s6 01 Khdi An ninh), sé tién 14i 1a 202.185.538 dong. Xét
thay, trong qua trinh giai quyét cia Toa an cap so tham, giita nguyén don va bi don
da théng nhét thoa thuin v&i nhau vé mot sb ndi dung, cu thé tai bién béan thoa thuan
ngay 09/6/2022 (bt luc 714) vé goi thau Nha & doanh trai s6 01 Khbi An ninh, c6
ghi r3: “Céng an tinh théng nhat thanh toan hoan tra phan kinh phi cam két hd tro
quyét toan (3%) véi gia tri 323.164.000 dong. .. (sau khi giam trir 92.456.000 dong
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theo Thong bao két qua cta kiém toan Nha nudc nim 2021)...chi chip nhan thanh
toan cho Cong ty VX gia tri con lai: 323.164.000 dong — 92.456.000 ddéng =
230.708.000 ddng....”. Sau d0, tai phién toa so thim nguyén don da tiu nguyén rat
lai yéu cau khai kién dbi véi sb tién 230.708.000 dong nén khong co co s& dé xem
Xét yéu cau tinh 13i dbi véi s6 tién gbc ma nguyén don da tu nguyén rt.

[2.2] Thtr 2: Dbi véi yéu cau khang cao ciia Cong ty VX vé hang muc xay
dung 03 san Tennis khong nim trong hang muc tring thau ma do cac bén tu thoa
thuan xay dung dé phuc vu giai thi ddu quan vot Vietnamairline. Cong an T va
Cong ty VX c6 ky hop ddng nguyén tic s6 80/HDNT.CAT (PH12) vé viéc thi cong
03 san Tennis thuoc Cong an T, tai Diéu 2 cua Hop d(‘Bng thé hién gia tri tam tinh la
1.500.000.000 dong va Cong ty VX co lap ho so dy toan gia tri xay dung 03 san
Tennis v6i so tién 2.027.443.300 dong.

Mit khac, qua cac bién ban 1am viéc cu thé bién ban gan nhét 13 vao ngay
07/11/2019 va ngay 27/3/2020 giita Phong Hau can va Cong ty VX (BL197-201) da
thong nhat x4c dinh gia tri xay dung 03 san Tennis 1a 2.275.435.000 dong, tir khi
dua vao sir dung dén nay cac bén ciing khong tranh chap gia tri chénh l1éch so tién
nay. Nay, phia Cong ty VX tinh gia tri xay dung 1a 3.471.781.791 dong sau 01 nim
dua cong trinh vao st dung l1a khong phu hop. Cong an T da thanh toan dugc
651.249.000 déng nén c6 trach nhiém tiép tuc thanh toan cho Cong ty VX sb tién
con lai 1.624.186.000 dong 1a c¢6 cin clr. Xét thay, Bién ban lam viéc ngay
07/11/2019 nguyén don va bi don khong thoa thuan vé phan yéu cau tinh 13i d6i véi
cac khoan tién ma bi don chdm thanh toan nén yéu cau ctia nguyén don tinh Iai 1a
khong ¢o co so.

[2.3] Thir 3: DP6i véi khang céo ciia Cong ty VX yéu cau Cong an T thanh
toan 5% hang muc nha Hoi truong tang thu. Theo Hop dong sé 115/HD-TCXD va
cac Phu luc Hop ddng sé 115.1/PLHD, 115.2/PLHP. 115.3/PLHP giita Cong ty
VX va Cong an T ky két. Cong trinh di dugc nghiém thu va dua vao sir dung ngay
04/11/2015, viéc bi don giit lai 5% dé chd quyét toan (khong cé thoi han tra) 1a
khong phut hop nén Cong an T phai c¢6 trach nhiém hoan tra sb tién 5% duoc giit lai.

Xét thay, theo Bién ban 1am viéc ngay 07/11/2019 va ciing nhu tai phién toa
phuc tham, qua ddi chiéu va théng nhat, nguyén don thira nhan 5% hang muc nha
Hoi truong tang thu véi s tién 14 2.870.741.027 dong da bi giam trir theo hd so
kiém toan (H45 trudc day) la 1.705.715.802 dong, giam trir theo hd so kiém toan
734.030.000 dong, Cong an T da tra 664.000.000 dong. Nguyén don ti nguyén rit
phan khang cao lién quan dén DNTN LPvéi sé tién 1.367.878.829 dong. Va Coéng
ty VX da khoi kién 6ng L— Cha DNTN LP theo Théng bao vé viéc thu 1y vu 4n



kinh doanh thuong mai s6 51/TB-TLVA ngay 16 thang 12 nam 2022 tai Toa &n
nhan dan quan Ninh Kiéu, thanh phé Can Tho.

Nhu vay chi con lai sb tién gdc 1a 111.806.000 dong ma nguyén don yéu cau
phia Cong an T phai thanh toan s6 tién gbc con lai 1a ¢6 can cu.

Dbi voi yéu cau tinh 13i ciia nguyén don budc bi don chiu 14i suat chdm thanh
toan 13 595.111.089 ddng ctia hang myc nha Hoi truong tang thu theo Bang tinh chi
tiét ngdy 23/02/2023. Xét thay, viéc khong thé quyét toan duoc cong trinh nhu bén
bi don trinh bay 1a do c6 co quan kiém toan sau khi kiém tra da két luan vé khéi
luong bi giam trir ma bén nguyén don da dugc tiép can va déng ¥ véi mirc giam trir,
day 13 yéu t6 khach quan sy viéc ma khéng bén nio mong mudn va mic khéc tai
Bién ban 1am viéc ngay 07/11/2019 nguyén don va bi don khong thoa thuin vé
phan yéu cau tinh 1ai d6i véi cac khoan tién ma bi don con no lai.

[3] Tai phién toa phuc thadm, Cong an T cho rang di chi tra cho Cong ty VX
vuot s tién phai thanh toan 1a 276.000.000 dong. Phan tra vuot nay phia Cong an
cho réng lién quan dén sd tién da chi tra cho nha thau phu. Do vay, Cong an T c0
quyén yéu cau doi véi so tién tra vuot nay tai T0a an nhan dan cip c6 thim quyén
néu c6 cin cir chimg minh.

[4] Tur nhitng phan tich néu trén, Hoi dong xét xir chap nhan theo dé nghi cua
dai dién Vién kiém sat nhan tinh Hau Giang, chdp nhan mot phan yéu cau khang
céo ctia Cong ty VX vé viéc yéu cau Cong an T thanh toan s tién tam gitr con lai
ctia hang muc nha tang thu - hoi trudng cho Cong ty VX véi sb tién 1a 111.806.000
ddng. Pbi véi cac yéu cau khang cao con lai 13 khéng c6 co sd dé xem xét.

Vi cac I€ trén;

QUYET PINH:

Cin ctr khoan 2 Diéu 308, Diéu 309, Diéu 91, Diéu 92, Diéu 147, Diéu 148,
Khoan 3 Diéu 289 ctia B luat t6 tung dan s nim 2015;

Cin ctr cac Diéu 385, Dicu 386, 398, 403, 357 B¢ ludt Dan sy 2015.

Cac Diéu 138, 139, 144, 146 , 147 Luat xay dung 2014.

Nghi quyét s6: 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 cua Uy
ban thuong vu Quéc hoi vé quy dinh muc thu, mién, giam, thu, ndp, quan 1y va st
dung an phi va I¢ phi Toa an.

Tuyén xu:

Pinh chi xét xtr phuc tham dbi voi yéu cau khang cao ctiia Cong ty VX vé
viéc xin rat lai mot phan khang cdo lién quan dén sb tién gbc 2.758.935.027 dong
d6i v6i hang muc nha Hoi truong tang thu Céng an T.
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Chap nhan mét phan yéu cau khang cdo ciia Cong ty VX vé yéu cau Cong an
T phai thanh toan sb tién gdc 1a 111.806.000 ddng cua hang muc nha Hoi trudng
tang thu.

Stra ban 4n so tham.

Chép nhan mot phan yéu cau khoi kién ctia Cong ty VX dbi voi Cong an T.

Cong an T c¢6 trach nhiém thanh toan cho Cong ty VX téng cong 1a
1.744.682.000 dong (mdt ty bay trim bon muoi bdn triéu S4U trim tdm muoi hai
nghin ddng). Trong d6: 1.624.186.000 ddng (mdt ty sau trim hai muoi bén triéu
mdt trim tAm muoi sau nghin dong) tién con lai cua 03 S&n Tennis; 8.690.000 dong
(tam triéu sau trim chin muoi nghin dong) tién 13i ciia hang muc x4y dung nha &
Doanh trai s6 1; va 111.806.000 déng (MGt tram mudi mot tri€u tam tram 1€ sau
triéu dong) tién con lai ctia hang muc nha tang thu - hoi truong thuéc Cong an T

Ké tir ngay ban an c6 hiéu luc phap luat (dbi v6i cac truong hop co quan thi
hanh an c6 quyén cha dong ra quyét dinh thi hanh an) hodc ké tir ngay c6 don yéu
cau thi hanh 4n cla nguoi duoc thi hanh an (d6i v6i cac khodn tién phai tra cho
nguoi duoc thi hanh 4n) cho dén khi thi hanh an xong tat ca cac khoan tién, hang
thang bén phai thi hanh an con phai chiu khoan tién 13i ctia s tién con phai thi hanh
an theo muc 13i suat quy dinh tai Diéu 357 B6 luat dan sy nam 2015.

Dinh chi yéu cau khoi kién ctua Cong ty VX dbi v6i hang muc xay dung nha
& doanh trai s 01 vé yéu cau COng an T thanh toan s6 tién 323.164.000 dong (ba
trdm hai muoi ba triéu mot traim sdu muoi bén nghin dong).

Pinh chi yéu cau doc 1ap ciia 6ng L— Chit DNTN LP vé yéu cau Céng an T
tra sb tién 388.426.646 dong (ba trim tAm muoi tim triéu bén trim hai muoi sau
nghin sau trim bén muoi sau dong).

Vé chi phi giam dinh tai san tranh chép téng s6 tién 50.000.000 dong (nim
muoi triéu ddng). Cong ty VX chiu 25.000.000 dong (hai muoi lam triéu dong) da
nop xong. Cong an T chiu 25.000.000 dong (hai muoi lam triéu dong) dé hoan tra
lai cho Cong ty VX da tam ung trude do.

V& an phi dan su so thAm:

Cong an T phai chju 64.340.000 dong (sau muoi bon triéu ba trim boén muoi
nghin dong), ndp tai Chi cuc Thi hanh an déan sy thanh phd T, tinh Hau Giang.

Cong ty VX phai chiu 71.889.000 dong (Bay muoi mdt triéu tam trim tam
muoi chin nghin dong). Khiu trir vao s6 tién tam Gng an phi 61.405.000 dong (séu
muoi mdt triéu bdn trim 1é nam nghin dong), Cong ty VX di ndp theo bién lai sb
0006133 vao ngay 18/11/2020 thanh &n phi. Cong ty VX phai ndp thém sb tién
10.484.000 d6ng (mudi tridu bdn trim tdm muoi bon nghin dong).
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Hoan tra cho dng L — Chit DNTN LP s6 tién tam tng an phi di nop
9.710.000 ddng (chin triéu bay trim mudi nghin déng) theo bién lai thu s 0006167
ngay 04/01/2021 ciia Chi cuc Thi hanh 4n dan su thanh phd T, tinh Hau Giang.

V& an phi dan su phuc thim: Khong ai phai chiu.

Cong ty VX duoc nhan lai 300.000 déng (Ba trim nghin dong) tién tam tmg
4n phi phuc thim di ndp theo bién lai thu tam Gng 4an phi sé 0001531 ngay
19/7/2022 ctia Chi cuc Thi hanh 4n dan sy thanh phd T, tinh Hau Giang.

Truong hop ban an dugc thi hanh theo Diéu 2 Luat Thi hanh 4n dan sy thi
ngudi duge thi hanh an dan sy, ngudi phai thi hanh an dan sy c6 quyén thoa thuan
thi hanh an, quyén yéu cau thi hanh an, tw nguyén thi hanh 4n hodc cudng ché thi
hanh 4n theo quy dinh tai cac Diéu 6, 7, 7a, 7b va Piéu 9 Luat thi hanh an dan suy.
Thoi hi¢u thi hanh an duoc thuc hién theo quy dinh tai Diéu 30 ctia Luat thi hanh an
dan su.

Ban an phiic tham c6 hiéu lyc phap luat ké tir ngay tuyén an, ngay 10/3/2023.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Hau Giang; z 1 > A A
_TAND TP. T THAM PHAN — CHU TQA PHIEN TOA

- Chi cuc THADS TP. T,
- Cac dyrong sur;
- Luu ho so.

Tran Thanh Ngén
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