TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI PA NANG Poc lap - Tw do - hanh phic

Ban 4n sb: 02/2023/LD-PT

Ngay 14/8/2023

VIV: Yéu cau boi thuong thiét hai do
don phwong cham dirt hop dong lao
dong trai phap ludt

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Hpi dong xét xvr phiic thdm gom co:

Tham phén - Chii toa phién toa: Ong Truwong Cong Thi
Cdc Tham phdn: Ong Trwong Minh Tuan
Ba Vo Thi Ngoc Dung

- Thw ky phién toa: Ong Nguyén Thé Trwong, Thu ky Toa 4n nhan dan
cap cao tai Pa Nang.

- Dai dién Vién kiém sdt nhan din cdp cao tai Pa Ning tham gia phién
toa. Ong Quach Hoa Binh, Kiém sat vién.

Ngay 14 thang 8 nam 2023, tai diém cau trung tdm try s¢ Toa an nhan dan
cap cao tai Pa Ning va diém cau thanh phan tru s& Toa 4n nhan dan tinh Quang
Binh, xét xtr phic tham cong khai vu an lao dong thu ly 02/2023/TLPT- LD
ngay 19 thang 5 nam 2023 vé€ viéc “Yéu cau boi thuong thiét hai do don phuong
cham dut hop dong lao dong trai phap luat”. Do Ban an lao dong so tham s6
01/2023/LD-ST ngay 05 thang 4 nam 2023 cta Toa an nhan dan tinh Quang
Binh bj khang céo. Theo Quyét dinh dua vy 4n ra xét xu s6 2612/2023/QD-PT
ngay 28 thang 7 nam 2023, giira cac duong su:

- Nguyén don: Ong A Thiagarajah V A (R1), sinh ngay 30/12/1961, Qudc
tich: Malaysia. Dia chi thuong tra tai: Prominenu Condominium BIK A, J, 1400,
B, P, Malaysia. Vang mit.

Ngueoi dai dién theo 11y quyén lai: Ong Nguyén Ha Thanh V — Luét su, dja
chi: Toanha L, s6 BN, Phuong A, Quan P, Thanh phé Ho Chi Minh. C6 mat.

Nguoi bdo vé quyén va loi ich hop phdp cho nguyén don ong A
Thiagarajah V Al: Ong Lé Hoang C — Luat su thudc Cong ty L, dia chi: SO BN,
Phuong A, Quan P, Thanh phé H6 Chi Minh. C6 miit.

- Bi don: Cong ty TNHH L1, dia chi: Khu K, xa D, huyén M, tinh Quéang
Binh, Viét Nam. Dai dién theo phap luét: Ong SCOTT CLIFFORD CROLL —
Tong Giam dbc — Qudc tich: Uc. Ving miit.
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Dai dién theo uy qu){é‘n cua bi don: ,(A)ng Lé Long T; dia chi: S6 H A,
phuong A, Quan H, TP H6 Chi Minh (Gidy uy quyén 1ap ngay 01/02/2021).
Vang mat.

Nguoi bao vé quyén va loi ich hop phdp cho bi don: Ong Huynh Vin T1,
Luat su thuoc Chi nhanh s6 1 Cong ty luat H(_)‘pr daph MéKong; Dia chi: A,
chung cu E, A H6 N, phuong A, quan B, Thanh pho H6 Chi Minh. Vang mat.

- Nguoi ¢é quyén loi va nghia vu lién quan: Cong ty L1; dia chi: P, s6 E
P, Khu cong nghiép V - S, phuong B, thanh phd T, tinh Binh Duong; dia chi
lién lac: Van phong dai dién Cong ty L1, Tang B, Toa nha UOA, s6 F T, phuong
T, quan G, thanh phé Ho Chi Minh.

~ Nguwoi dai dién theo phdp ludt: Ba Tran Thanh H — Tong Giam ddc theo
Gidy chiang nhén dang ky doanh nghi¢p Cong ty TNHH L2, dang ky thay doi
lan thr 9, ngay 30/01/2023. Vang mat.

NOI DUNG VU AN:

Theo don khoi kién, nguyén don Ong A Thiagarajah V A (viét tat la ong
R), ban ty khai, bién ban hoa gidi, va bo sung tai phien toa, nguoi dai dién theo
uy quyén cua nguyén don trinh bay:

Tir ngay 01/10/2018 6ng A T2 V Arumugam bat dau vao lam viéc cho
Cong ty TNHH L1 (sau day viét tit 1a Cong ty L1) theo Hop dong lao dong s6
2018-502821 ngay 01/10/2018, thoi han lam viéc tir ngay 01/10/2018 dén ngay
30/9/2021. Theo d6 tién luong va cac khoan phuc loi khac bao gom: Tién luong
co ban 206.550.000 dong (Hai tram linh sau triéu ndm tram ndm muwoi ngan
dong); Phu cip tuong duong véi 10% muac luong co ban: 20.655.000
dong/thang (Hai muwoi triéu sau tram nam muoi ldm ngan dong); Tro cap khu
vue: 30.000.000 dong (Ba muroi triéu dong). Nhu vay tong thu nhap (trude khi
khau trir thué thu nhap c4 nhan va cac khoan bao hiém bat budc ma nguoi lao
dong phai dong: 257.205.000 ddng/thang (Hai trdm ndm muwoi bdy triéu hai
tram linh ndm ngan dong).

Ong R nhan duoc thu thong bao dé ngay 31/3/2020 vé viéc cham dut hop
dong lao dong ké tu ngay 30/6/2020. Sau do, 6ng R nhan dugc thu thong bao dé
ngay 24/6/2020 vé viéc gia han ngay lam viéc cudi cung cta 6ng den ngay
31/7/2020, tudce quyén loi sit dung xe 6 to riéng. Pong thoi, ong R dugc sap xép
chuyén bay vé Malaysia vao ngay 06/8/2020.

Viéc cham dit hop dong lao dong cua Cong ty L1 véi 6ng R theo Diéu
38.1 Bo luat lao dong 2012 do sy kién bat kha khang 1a khong co6 co s¢ va khién
cudng. Bi don khong cung cap dugc ching ctr chimng minh cho su kién bat kha
khang xay ra trudc va tai thoi diém c6 Thong bao ngay 31/3/2020, bdi trén thyc
té va can clr theo cic van ban ciia Thu tuéng Chinh phil néu trén, tinh Quang
Binh khong xuét hién bung dich bénh Covid-19, do d6 khong thudc cac truong
hop duoc quyén don phuong chdm dut hop dong lao dong theo luat Lao dong
quy dinh.
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- Can cur bang luong cubi cung do bi don lap, khoan tro cap cla ong R da
tang thanh 25.045.515 ddng/thang, stra tong sO tién thu nhap (trudce khi khau trir
thué thu nhap ca nhan ma cac khoan bao hiém bit budc ma ngudi lao dong phai
dong) cua nguyén don tang Ién la: 261.604.515 dong/ thang (Hai tram sdu muoi
mét triéu, sau tram linh tw ngan nam tram muwoi lam dong).

- Giam s ngay phép trong nam tir 26 ngay trong don khoi kién xubng con
14 ngay phep chua sir dung, bi don thanh toan so tién con thiéu cua 12 ngay
phép nam chua sir dung tinh dén thang 07/2020.

~ -Cancu ) bao hiém xa hoi cia nguyén don, bi don khong tham gia bao
hiém xa hoi, bao hiém y t€ cho nguyén don trong thoi giam lam viée tir ngay
01/12/2018 dén ngay 31/01/2019 theo quy dinh phép luat.

Vi vay, viéc don phuong chdm dat hop dong lao dong cua Cong ty L1 1a
trai phéap luat, 6ng R khdéi kién yéu cau Cong ty L1 phai thanh todn cac khoan
Sau:

1. Xin 15i cong khai v6i nguyén don vi da chidm dut hop dong trai phap
luat.

2. Thanh toan tién lwong trong nhiing ngay khong duoc 1am vie tinh tir
ngay 01/8/2020 dén ngay 30/9/2021 (14 thang) 261.604.515 dong/thang x 14
thang = 3.662.462.210 dong;

3. Thanh toan tong s6 tién bao hiém xa hoi va bao hiém y té 1a 30.732.000
ddng, cu thé: Tur thang 12/2018 dén thang 01/2019 (do khong tham gia bao hiém
theo quy dinh phéap luat): (973.000 ddng/thang + 834.000 ddng/thang) x 02
thang = 3.614.000 dong.

- Trong nhiing ngay khong dugc lam viée tinh tir ngay 01/8/2020 dén
30/9/2021 (14 thang): (1.043.000 dong/thang + 894.000 dong/thang) x 14 thang
=27.118.000 dong.

(Piéu 13.1 Nghi dinh 143/2018/NP-CP, Piéu 6.3 Quyét dinh 595/0P-
BHXH va Diéu 3.2 Nghi dinh 72/2018/ND-CP quy dinh nguoi sir dung lao dong
c6 trach nhiém déng bao hiém xd hoi hang thang bang 3,5% tién lwong thding
ciia nguoi lao dong. Mirc tién lwong tinh déng bdo hiém xd héi khéng qud 20
lan mirc heong co s6. mikc lwong co so tai thoi diém thang 12/2018 dén thing
01/2019 la 1.390.000 dong/thdng; Mirc bdo hiém xd héi bi don phdi déng tir
thang 12/2018 dén thang 01/2019: (1.390.000 dong/thing x 20) x 3,5% =
973.000 dong/thang;

Piéu 7.1 Nghi dinh 146/2018/ND-CP, Piéu 18.1 Quyét dinh 595/0P-
BHXH, Piéu 3.2 Nghi dinh 72/2018/ND-CP va Piéu 1.8 Ludt so6 46/2014/QH13
quy dinh nguoi sir dung lao déng cé trach nhiém dong bdo hiém y té hang thang
bang 3% tién lwong thang cia nguoi lao dong. Mikc tién lwong dong bdo hiém y
té khong qua 20 lan mirc lwong co so. Mirc lwong co s6 tai thoi diém thdng
12/2018 dén thang 01/2019 la 1.390.000 dong/thang. Mirc bio hiém y té bi don
phdi déng tir thang 12/2018 dén thang 01/2019: (1.390.000 dong/thing x 20) x
3% = 834.000 dong).
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4. Boi thuong 02 thang tién luong do don phuong cham dut Hop Q6ng lao
dong trai phap luat: 261.604.515 dong/thang x 02 thang = 523.209.030 dong.

5. Nhan 6ng R tr¢ lai lam vi¢e theo hop dong da giao két. Truong hop
cong ty L1 khong dong y, ong yéu cau boi thuong thém cac khoan sau:

- Thanh toan khoan tién boi thudong thém twong duong véi 04 thang tién
luong: 261.604.515 dong/thang x 04 thang = 1.046.418.060;

- Thanh toan trg cap thoi viéc: 03 nim x 261.604.515 ddng/thang x ¥ =
392.406.772 dong.

- Thanh toan khoan tién cho nhimng ngay phép niam chwa duoc st dung:

+ Khoan tién con thiéu cua 12 ngay phép nam chua st dung tinh dén
thang 07/2020 (261.604.515 dong/22 ngay lam viéc x 12 ngay) — 95.330.769
dong = 47.362.603 dong.

~ + Tinh dén ngay hét han hop dong lao dong (14 ngay): 261.604.515
dong/22 ngay lam viéc x 14 ngay = 166.475.600 dong.

6. Tién 1ai phat sinh d6i v6i cac khoan tién néu trén do Cong ty L1 cham
thanh toan theo muc 13i sudt 10%/nam tinh tr ngay 01/8/2020 cho dén ngay
thanh toan, tam tinh dén ngay dién ra phién toa so tham 05/4/2023 nhu sau:
Tong cac khoan tién yéu cau bdi thuong 1 5.869.067.275 dong.

Lai phat sinh: 5.869.607.275 dong x 10%/365 ngay x 978 ngiy =
1.572.588.437 dong.

Nhu vay, tong s6 tién nguyén don yéu cau bi don phai thanh toan tam tinh
dén ngay phién toa so tham 05/4/2023 1a 7.441.655.712 dong (Bdy 1y, bon tram
bén muoi mot triéu, sdu tram nam muoi lam ngan, bay tram muweoi hai dong).

Bi don Cong ty TNHH L1 do ong Lé Long T nguoi dai di¢n theo phap
ludt tai trinh bay tai bdn tw khai va tai phién toa so tham nguwoi bdo vé quyén va
loi ich hop phdp cho bi don ludt sw Huynh Van T1 trinh bay:

Cong ty trach nhiém hitu han L1 c¢6 M4 s6 thué 3100974851. Cong ty
duoc cap gidy phép dau tu ngay 11/3/2014 va hoat dong tir ngay 15/3/2014.
Cong ty L1 hoat dong trong linh vuc logistics nén chi yéu 1a hoat dong van tai
hang hoa, khach hang chinh 1a P Lao; Cong ty V3 dé xuat khau cho Phu B.

Nam 2018, Cong ty tuyén dung 6ng A T2 V Arumugam thdi han hop
ddng tir ngdy 01/10/2018 dén ngay 30/9/2021. Pau nam 2020 tinh hinh dich
bénh covid-19 lan tran trén toan thé gidi da lam anh huong téi hoat dong cia
Cong ty L1, 1am ngung tré¢ hoan toan. Khi dich covid-19 xay ra, viéc qua lai bién
gidi vo cung kho khin dan t6i hoat dong van chuyén ctia Cong ty cho khach
hang ngung tré hoan toan, dén ngay 15/3/2021 T4 di ra quyét dinh cho tam
ngimg hoat dong kho ngoai quan cta Cong ty ¢ cira khau C2 vi mot nam troi
qua ma Cong ty khong c6 hoat dong.

Pén cudi thang 3 nam 2020 trude tinh hinh cong ty khong c6 khach hang
mdi nén cong ty da cho nghi viéc gan hét so lao dong cia Linfox Transoprt Q
trong d6 c6 ong A Thiagarajah V' A (viéc cho nghi nay ching minh bang thong
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béo bao hiém cuia Bao hiém x4 hdi tinh Q vao thang 3 nam 2020 s6 lao dong 1a
91 nguoi, thang 4 nam 2020 s6 lao dong con lai 17 nguoi).

Ngay 31/3/2020, Cong ty L1 c6 thu théng bao cham dut hop dong lao
dong giri cho 6ng A T2 V Arumugam thong bao ngay lam viéc cudi cung la
30/6/2020. Theo luat Lao dong cua Viét Nam ddi voi lao dong c6 thoi han chi
can théng bao trudec mot thang nhung do c6 thoa thudn riéng ciia bén Ving 1a
cap trén ctia L1 nén cong ty L1 bao trudce 3 thang khi cho 6ng R nghi viéc.

_ Ngay 24/6/2020 do tinh hinh dich bénh lan rong nén 6ng R khong thé bay
v€ nudc nén cong ty L1 ¢ gia han thém mot thang dén ngay 31/7/2020 1a ket
thiic hop dong.

Cin ct Piéu 38.1 Luat Lao dong, khoan 2 diéu 11 Nghi dinh $6
05/2015/ND-CP, Cong ty L1 da lam ding quy dinh phap ludt Viét Nam va dung
thoa thuan cia V1 di thong bao nghi trudc 3 thang, cin ct khoan 2 Diéu 38 luat
lao dong 2012 vé viéc bao trudc khi don phuong chim dat hop dong lao dong
d6i v4i lao dong ¢ thoi han 1a 30 ngay, cong ty da lam ding quy dinh va thanh
toan day du cac khoan cho ong R va ong R ciing da dong ¥.

Viéc ong R khdi kién yéu cdu bdi thuong thiét hai do don phuong chdm
dat hop dong lao dong trai phap luat 1a khong c6 can cu, vi vay dé nghi Toa an
khong chap nhan cac yéu cau khai kién cta ong R.

Ngueoi ¢é quyén loi va nghia vu lién quan Cong ty TNHH L2 (goi tdt la
L1) trinh bay tai Van ban ngay 09/3/2023 nhu sau:

Can ct vao Gidy chung nhan dang ky dau tu s6 292043000001, ngay
15/01/2014 cua Cong ty TNHH L1 (go1 tat 1a L1) thi L1 1a nha dau tu 100% von
ciia L1. Can ctr Diéu 195 Luét doanh nghiép 2020 thi L1 13 Cong ty con thudc
so hitu cua L1. Tai thoi diém tuyén dung va ky hop dong lao dong véi ong A
THIAGARAJAH V ARUMUGAM, nguoi dai dién phap luat cua hai cong ty
déu 1a 6ng SCOLL CLIFFORD CROLL. Ngay 17/8/2018 L1 c6 tuyén dung ong
A THIAGARAJAH V ARUMUGAM theo thu moi1 nhan viéc ngay 17/8/2018,
sau d6 bd tri 6ng A THIAGARAJAH V ARUMUGAM 1la viéc tai Linfox Q véi
vi tri cong tac 1a Giam dbc diéu phoi.

Thu moi nhan viéc ngay 17/8/2018 c6 nd1 dung: “Thoi viéc tai L, Hop
dong lao ddng ciia dng/ba véi cong ty C3 bi chdam dirt bdt cir lic ndo néu mot
trong hai bén ra théng bdo bang vin ban trude ba (3) thing.”.

Trudc bdi canh dich Covid lan tran dan dén Coéng ty L1 khong c6 don
hang dé hoat dong, tir 46 cong ty L1 1én phuong an cat giam lao dong. Vao ngay
10/02/2020 L1 gii phuong an st dung lao dong cho Ban Q va thuc hién ding
theo phuong 4n ma khong co bat ky phan ng nao cua nguoi lao dong. Riéng
ong A T2 V Arumugam vi 1a Giam ddc diéu phdi tai Linfox Q do L1 tuyén dung
va thudc su quan 1y va diéu hanh ctua Cong ty L1, nén cin c& vao thu mdi nhan
viéc ngay 17/8/2018, L1 thong bao cho 6ng A T2 V Arumugam cham dit hop
ddng lao dong vao ngdy 30/6/2020. Sau khi nhan dugc thong bao cham dut hop
dong lao dong tir L Viét Nam, ong A Thiagarajah V2 Arumugam khong c6 bat
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ky mot hanh dong nao thé hién su phan d6i, ma chi giri cac Email cho nguoi phy
trach L1 trao d6i vé cac khoan thanh toan sau khi thoi viéc va thu tuc vé nudc.
Piéu nay chimg minh rang 6ng A T2 V Arumugam dong y chim dat hop dong
lao dong tai Linfox Q.

Tuyén dung va thong béo chidm dat Hop ddong lao dong éng A T2 V
Arumugam déu do Cong ty L1 thyc hién ma khong phai 1a Cong ty L1, nén viéc
ong A Thiagarajah V2 Arumugam khdi kién L1 1a xac dinh nguoi bi kién la
khong ding. Mat khac L1 la cong ty con thudc s¢ hiru 100% von cua L1, tai thoi
diém ky hop ddng lao dong ca hai cong ty nay déu do mot ngudi 1a éng Scoll
Clifford C1 lam dai di¢n theo phap luat, vi vay L1 tuyen dung va bé tri 6ng A
T2 V Arumugam lam viéc tai Coéng ty L1, sau d6 vi diéu kién khach quan 13
dich bénh lam cho cong ty L1 khéng con dO’n hang dé hoat dong, budc phai cat
giam lao dong nén L1 cin cr vao sy thoa thuan chidm dit hop dong lao dong
theo thu moi nhan viéc ban dau thong bao cham dut hop dong lao dong véi dng
A T2 V Arumugam trude 03 thang 1a dung véi thoa thuan cia hai bén, dling véi
khoan 3 Diéu 36 Bo luat lao dong 2012. Pé nghi Toa 4n bac toan bo yéu cau
khai kién cia nguyén don.

Tir nhitng néi dung néu trén, tai Ban dn lao dong so tham sé 01/2023/LD-
ST ngay 05/4/2023 ciia Toa dn nhén dan tinh Quang Binh da quyét dinh:

- Can ctr diém a khoan 1 Diéu 32, diém a khoan 1 Piéu 37, Piéu 39, cac
Diéu 92, 93, 226, 266, 273, 280 cia Bo luat T6 tung dan sy;

- Ap dung cac Biéu 22, 23, 36, 37, 38, va Diéu 90 cta Bo luat Lao dong
2012; Diéu 36 Bo luat lao dong nam 2019;

- Can ct Nghi quyét sb 326/2016/UBTVQH14ngay 30 thang 12 nam
2016 cua Uy ban thudng vu Quédc hdi quy dinh vé mirc thu, mién, giam, thu,
nop, quan ly va str dung an phi va 1¢ phi Toa an, tuyén xur:

Khong chap nhan yéu cau khoi kién cua nguyén don ong A T2 V
Arumugam ddi vé6i bi don Cong ty TNHH L1 vé: Yéu cau boi thuong thiét hai
do don phuong chim dut hop dong lao dong.

Ngoai ra, Ban an so tham con quyét dinh vé chi phi té tung, an phi, nghia
vu thi hanh 4n va quyén khang céo.

Sau khi xét xtr so tham, ngay 13/4/2023 ong Nguyén Ha Thanh V ngudi
dai dién theo Gy quyén lai cua Cong ty L, do 6ng Lé Hoang C - Luat su dai dién
theo phap luat, dang duoc nguyén don uy quyén dai dién cho nguyén don, co
don khang cao ddi véi toan bo Ban 4n so tham, 1y do khang cdo, ong V cho
rang, bi don d3 cham dut hop dbng lao dong véi ong A T2 V Arumugam la
khong ding phéap luat, Ban an so thim khong chap nhan yéu cau khoi kién cia
nguyen don la khong dung, do vay, ong V yéu cau Toa an cap phuc tham chap
nhan khang cdo, stra Ban an so thdm, chip nhan yéu cau khai kién cua éng A T2
V Arumugam.

Tai phién toa phtic thim, 6ng Vil g nguyén khang cdo.

Nguoi bao vé quyén va loi ich hop phap cho nguyén don ong A T2 V
Arumugam trinh bay, viéc Cong ty L1 cham dut hop dong lao dong cuia véi ong
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R 1 khong diing theo quy dinh tai Diéu 38.1 Bo luat lao dong 2012, do su kién
bat kha khang 1a khong c6 co so, bi don khong cung cap duoc chimg cir chimg
minh cho sy kién bat kha khang xay ra trudc va tai thoi diém c6 Thong bao ngay
31/3/2020, bai trén thyc té va cin ¢ theo cac vin ban ciia Thi tudng Chinh phu
néu trén, tinh Quang Binh khong xuét hién bung dich bénh Covid-19, do dé
khong thude cac trudng hop duoc quyén don phuong chidm dat hop dong lao
dong theo luat Lao dong quy dinh, do vay, dé nghi Ho1 déng xét XU chép nhan
khang cdo ctia nguyén don, stra Ban an so tham, chap nhan toan bd yéu cau khoi
kién ctia 6ng A T2 V Aru mugam

Nguoi bao vé quyén va loi ich hop phap cua nguyén don dé nghi Hoi
ddng xét xir chap nhan khang cdo.

Pai dién Vién kiém sat nhan dan cip cao tai Pa Ning phat biéu ¥ kién vé
vu an nhu sau:

- V& t6 tung: Tai giai doan xét xtr phiic tham, Hoi dong xét xir, nhiing
nguoi tién hanh t6 tung va tham gia to tung da thuc hién va chap hanh dung quy
dinh cua B luat t6 tung dan su.

- V& ndi dung: Sau khi phan tich nd1 dung vu an, Kiém sat vién dé nghi
Ho1 dong xeét xir phiic tham khong chap nhan khang cdo cua dai dién nguyén
don, gitr nguyén Ban an so tham.

NHAN PINH CUA TOA AN

Can ctr vao cac tai licu, chiing ctr c6 trong ho so vu an, da dugc xem xét
va két qua tranh tung tai phién toa phic tham, xét thay:

[1]. Veé td tung:

[1.1]. Toa an cap SO tham da xac dinh dung quan hé phap luat, thoi hiéu
va tham quyen giai quyét vu an theo _quy dinh tai cac Piéu 26, diém a khoan 1
Piéu 32, diém a khoan 1 Diéu 37, Diéu 39, cac Diéu 92, 93 ctia B luat TH tung
dan su; Diéu 149 cta B luat dan su.

[1.2]. Pay la phién toa phuc tham mo 1an thir hai, viéc Vang mat cua bi
don va mot s6 ngudi co quyén loi nghia vu khong lién quan dén khang céo va
khong anh huong gi viéc giai quyét d6i voi vu an, ba Tran Thanh H — Tong
Giam doc Cong ty TNHH L2 xin hoan phién toa lan thtr hai khong duoc Hoi
déng xEét xur chép nhan, do vay, Ho1 déng xét xur, Xét X vu an theo quy dinh cia
phap luat.

[2]. V& noi dung: Xem xet khang cao cua ong Nguyén Ha Thanh V nguoi
dai dién theo Gy quyén cua nguyén don ong A Thiagarajah V A, Hoi dong xét
Xt xét thay:

[2.1]. Vé quan hé hop dong lao dong gilta Cong ty L1 véi ong A
Thiagarajah V A (6ng R): Trén co so thu moi ngay 17/8/2018 cua Cong ty L1,
Cong ty L1 1a cong ty con truc thudc Cong ty L1, da ky két hop dong lao dong
s0 2018-502821-001 ngay 01/10/2018 v&i 6ng R, thoi gian lam viéc tir ngay ky
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hop dong, ong R giif chirc vy Giam doc dicu phoi tai Cong ty L1, quan hé hop
dong lao dong néu trén 1a tu nguyén, do hai bén thda thuan va phu hop véi P1.

Theo bi don, Cong ty L1, nguyén nhén do tinh hinh dich Covid lan tran,
hoat dong kinh doanh san Xuat (chi yeu la van tai hang hoa) cua Cong ty bi
ngung tré phai thu hep va cit giam lao dong, trong d6, c6 chim dit hop dong
v6i ong R, ngay 31/3/2020 Cong ty L1 c6 T3 thong bao chidm dut hop dong voi
ong R vao ngay 30/6/2020 (trudc 03 thang), sau do, do éng R chua vé nudc
dugc nén Cong ty L1 gia han dén ngay 31/7/2020 1a chidm dat Hop ddng lao
dong, moi khoan theo hop déng déu da duoc thanh toan.

Theo nguyén don, ngudi dai dién cia 6ng R cho rang, viéc Cong ty L1
cham dit Hop ddng lao dong véi 6ng R 1a khong dung phap luat Viét Nam, bi
don khéng chimg minh duoc sy kién bat kha khang vao thoi diém thang 3/2020
tai tinh Quang Binh, do d6, nguyén don khdi kién, yéu cau bi don: Xin 15i céng
khai v6i nguyén don vi dd chdm dat hop ddng trai phap luat; Thanh toan tién
luong, tién bao hiém xa hoi, thoi gian khong lam viéc, tién bdi thuong, tién trg
cap thoi viéc, tién ché d6 nghi phép va tién 1ai phat sinh dbi véi cac khoan tién
trén, tinh dén ngay 05/4/2023 (ngdy md phién toa so tham), tong cong sd tién 13
7.441.655.712 dong va nhan ong R tré lai lam viéc theo hop dong da giao két.

[2.2]. Xem xét nguyén nhan, 1y do chdm dit Hop dong lao dong ctia Cong
ty L1 ddi véi ong R, xét thiy: Ngay 11/3/2020, WHO di tuyén b6 dich bénh
viém duong ho hap cip COVID-19 do ching mdi cua virus Corona (SARS-
CoV-2) la mot dai dich toan cau, tai Viét Nam, ngay 23/01/2020 da phat hién ca
nhiém Covivd dau tién va sau d6 1ay lan ra nhiéu noi, dén ngay 01/4/2020 Thu
twéng Chinh phi ky Quyét dinh s6 447/QD-TTg vé viéc cong bd dich COVID-
19 tai Viét Nam, dong thoi, ciing ngay Thu tuéng Chinh phu ciing da ban hanh
Chi thi s6 16/CT-TTg vé thuc hién cac bién phap cap bach phong, chdng dich
COVID-19, theo d6, thyc hién cach ly toan xa hdi trong vong 15 ngay ké tir 0
gio ngay 01/4/2020 trén pham vi toan quéc, du bao, dich bénh s¢€ lay lan nhanh
trén dién rong, de doa nghi€m trong dén tinh mang, stc khoe con ngudi va kinh
té - xa hoi cua dit nudc. Pung trude tinh hinh trén, trong pham vi 1anh thé Viét
Nam néi chung, tai dia ban tinh Quang Binh néi riéng, bat ky 1a ai ciing phai
chap hanh phap luat, tuan thu nghiém tic cac quy dinh cta phap luat vé nhiém
vu chéng dich COVID-19, hoat dong cua Cong ty L1 1a khong ngoai 1€, dac biét
la mdt don vi chuyén doanh vé van tai hang héa, thuc tién dién bién hoat dong
chéng dich ngay tai nhiing dia phuong chua nhiém dich tai thoi diém dau nim
2020 1a rat quyét liét, xem x¢&t tinh hinh hoat dong cu thé tai Cong ty L1 cling da
cat giam nhiéu ngudi lao dong, thang 03/2020 giam 74 ngudi lao dong, thang
04/2020 giam 05 ngudi lao dong, véi dac diém tinh hinh néu trén, Cong ty L1 da
c6 van ban Thong bao va cham dit hop dong lao dong voi ong R 1a do diéu
kién, hoan canh khach quan, khong do 18i chu quan xuét phat tir phia ngudi st
dung lao dong.

‘ Mait khac, vé phia 6ng R, sau khi nhan dugc Théng béq chdm dl'l”t h(_)p
dong lao dong ngay 31/3/2020 thi 6ng R khong co bat ky y kién phan do61 doi
viéc cham dat hop dong lao dong cua Cong ty L1, dong thoi, hai bén cling da
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tién hanh trao d6i qua Email thé hién cac ndi dung “Thu don hanh 1y, vé mdy
bay, cdc khodn thanh todn sau khi cham dirt hop dong va nguyén don da nhdn
day di cdc khodn thanh todn nay”, ngay 31/7/2020 éng R ciing d3 ky thanh toan
cac khoan ctia Cong ty L1 trude khi vé nudc.

Vé thu tyuc chdm dit hop dong lao dong, Cong ty L1 thyc hién dam bao
dung day du quy dinh cua phap luat vé cham dut hop ddng, tuy nhién, voi tinh
hinh thuc te néu trén, thi cac thu tuc chdm dut Hop dong vé6i 6ng R khong tranh
hoi mot s thiéu sot vé hinh thire nhu Luét su ciia phia nguyén don di vién dan.
Tuy nhién, tai thoi diém cham dat hop dong, ong R da théng nhat va khong co
yéu cau gi.

Theo quy dinh tai diém c khoan 1 Diéu 38 B6 luat lao dong ndm 2012 quy
dinh: “Do thién tai, hoa hoan, hodc Iy do bat kha khang khac theo quy dinh cua
phap ludt, ma nguoi su dung lao dong da tim moi bién phdp khdc phuc nhung
van budc phdi giam ché lam viéc”, nay 1a diém c khoan 1 Diéu 36 Bo luat lao
dong nam 2019 quy dinh: “Do thzen tai, hoa hoan, dich bénh nguy hiém, dich
hoa hodc di doi, thu hep san xudt, kinh doanh theo yéu cau ciia co quan nha
nuéc cé tham quyen ma nguoi su dung lao dong da tim moi bién phdp khac
phuc nhung van budc phdi gidm ché lam viéc”

~ Nhu véy, viéc Cong ty L1 chdm dut hop dong lao dong véi ong R, tai thoi

diém thang 7/2020 la do diéu kién dich bénh Covid 19, hon nita, ong R cling da
thé hién sy dong tinh viéc chdm dat hop dong 1a phu hop voi quy dinh cua phap
luat, tai Ban 4n lao dong so tham da khong chap nhan yéu cau khai kién ciia 6ng
R la ¢6 can ctr, dung phap ludt, tai phién toa phuc @ham nguoi khang cao khong
cung cap tai liGu, ching ctr gi moi, do do, Hoi dong xét xu phuc thdm khong
chap nhén don khang cdo, gitr nguyén Ban an lao dong so tham, nhu d€ nghi cua
Kiém sat vién tham gia phién toa.

[3]. Vé an phi so tham, khong c6 khang cao nén Hoi dong xét xir khong
xem Xxeét.

[4]. V& an phi phiic tham: Ong A Thiagarajah VV Al khong phai chiu an
phi theo quy dinh cua phap luat.

Vi cac lé trén,

QUYET PINH:

Cin ct khoan 1, Diéu 308 B0 luat tb tung dan su, khong chép nhan khang
cao cua 6ng Nguyén Ha Thanh V dai dién cho nguyén don ong A T2 V
Arumugam, giltt nguyén Béan an lao dong so tham s6 01/2023/LD-ST ngay
05/4/2023 cua Toa an nhan dan tinh Quang Binh.

Ap dung cac Piéu 22, 23, 36, 37, 38, va Dicu 90 cia B¢ ludt Lao dong
2012; bicu 36 Bo luat lao dong nam 2019, xur:

1. Khong chap nhan yéu cau khoi kién cua nguyén don ong A T2 V
Arumugam doi voi bi don Cong ty TNHH L1 vé: Yéu cau boi thuong thiét hai
do don phuong cham dut hop dong lao dong.
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2. V& an phi lao dong so tham, khong c6 khang céo khang nghi nén co
hiéu luc ké tir ngay hét thoi han khang céo, khang nghi.

Vé an phi dan su phtc thim: Ap dung diém a, khoan 1 DPiéu 12 Nghi
quyét 326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban thudng vu Qubc hoi
quy dinh vé 4n phi, 1¢ phi Toa an, 6ng A T2 V Arumugam dugc mién an phi lao
dong phuc tham.

Ban an dan su phuac tham c6 hi¢u luc ké tir ngay tuyén an.

Noi nhgn; TM. HOI PONG XET XU PHUC THAM
- TAND toi cao; . THAM PHAN — CHU TQA PHIEN TOA
- VKSND céap cao tai Ba Nang;

- TAND tinh Quéang Binh; ~ 1o

- VKSND tinh Quéng Binh; (Da ky)

- Cuc THADS tinh Quang Binh;
- Nhitng nguoi tham gia to tung;
- Luu HSVA, P.HCTP, LT. Trwong Cong Thi
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