TOA AN NHAN DAN CAP CAO CONG HOA XA HOQI CHU NGHIA VIET NAM
TAI PA NANG Déc 1ap - Tw do - Hanh phuc

Quyét dinh s6: 31/2020/HS-GDT
Ngay 04 thang 9 nam 2020

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

UY BAN THAM PHAN
TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phéin Uy ban Thiam phdn Téoa dn nhén dén cép cao gom co:
Ph6 Chanh an - Chu toa phién toa: Ba Lé Thi Ngoc Ha.
Cdc thanh vién Héi dong giam doc tham: Ong Tran Minh Tuan
Ong Nguyén Vin Tién.
- Thu ky phién toa: Ba Tran Thi T6 Nga - Thu ky Toa an.
- Dgi dién Vién kiém sdt nhén déin cdp cao tgi Pa Néing tham gia phién toa:
Ong bang Tho Pinh- Kiém sat vién.
Ngay 04 thang 9 nam 2020, tai tru s¢. Toa 4n nhén dan cap cao tai Pa Nang mo
phién toa giam doc tham xét xr vu an hinh sy d61 véi:
Ngudi bi két 4n: La&m Phét T, sinh ndm 1974; Noi DKNKTT: t6 8, thon
Phu Thanh 1, xa Vinh Thanh, thanh pho ,Nha Trang, tinh Khanh Hoa; cho ¢ hién
nay: 04 Ha Thanh, phuong VT, thanh ph6 NT, tinh Khanh Hoa; Trinh d¢ van hoa:
10/12; ngh€ nghi€p: kinh doanh; Con 6ng Lam Long H (chét) va ba Lé Ngoc
H1(chét); Co vo: Nguyén Luong Kim Kh, sinh nam 1978 va c6 03 con, con lon
nhat sinb nam 1988, nho nhat sinh ndm 2015; tién an, tién su: Khong; Bi cédo hién
dang chap hanh hinh phat tu tai Trai tam giam Cong an tinh Khanh Hoa.
2.2. Bi hai: Cong ty A Viét Nam.
Tru so: Khu cong nghiép BH 1, phudng AB, thanh phd BH, tinh Pong Nai.
Nguoi dai dién theo phap luat: Ong Keiji Kaneko- Tong giam ddc.
Nguoi dai dién theo Gy quyén: 6ng Vit Qudc H.
Pia chi: Ap TAn, X3 PT, huyén XM, tinh BR.
2.3. Nguoi c6 quyén loi va nghia vu lién quan:
1. Ong Phan Thanh Sa, sinh nam 1979.
Dia chi: T6 12, xd VH, thanh phd NT, tinh Khanh Hoa.
2. Ong Dang Minh P, sinh nim 1982.
Noi DPKNKTT: 35/6 STr, phuong VT, thanh phdé NT, tinh Khanh Hoa.
Chd & hién nay: thon TT, xa ViP, thanh phé) NT, tinh Khanh Hoa.
3. Cong ty TNHH XNK va Dich vu Thuong mai Kim Hoang Gia
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Pia chi: 16 s6 3, khu d6 thi mdi TKL, phuong KL, thanh phé MC, tinh
Quang Ninh.

Nguoi dai dién theo phap luat: 6ng Hoang Xuédn T- Giam déc.

4. Cong ty TNHH san xuit thwong mai Théng Minh Tr

Dia chi: 112/21/1A LBB, phuong TTH, huyén TP, thanh phd Ho Chi Minh.

Nguoi dai dién theo phap luat: ba Pham Thi Ch- Giam ddc.

NOI DUNG VU AN:

Ngay 09/01/2018, Boi quan ly thi truong- Chi cuc quan ly thi truong tinh Khanh
Hoa phdi hop véi Phong canh sat phong chdng toi pham vé Mbi trudong - Cong an
tinh Khanh Hoa (PC49) kiém tra viéc chap hanh phap luat ddi véi Co so kinh doanh
cia LAm Phét T, tai t6 4, thon 8, x3 VT, thanh phd NT, tinh Khanh Hoa. Qué trinh
kiém tra phat hién co s& ctia LAm Phat T dung phu gia thuc pham, nhin hiéu
Monosodium Glutamate, xuat x(r Trung Qudc, loai 25kg/bao déng vao bao bi nhin
hiéu Ajinomoto, thu giit vat chimg bao gom:

- 18 bao phu gia thyc tham nhén hiéu Monosodium Glutamate (25kg/bao), xuét
xr Trung Qudc.

- 1.360 gob1 bot ngot da dugc dong goi bao bi hi¢u Ajinomoto loai 1kg/goi.

- 1.280 go1 bot ngot da dugc dong goi bao bi hi¢u Ajinomoto loai 454g/goi.

- 1.182 g61 bot ngot da duge dong gdi bao bi hi€u Ajinomoto loai 100g/gai.

- 02 may dong goéi hi¢u Tan Tan.

- 02 goi can trong luong (loai 2kg).

- 1.820 bao bi nhya nhan hiéu bt ngot Ajinomoto.

- 129 bao bi gidy carton nhin hiéu Ajinomoto.

- 124 bao bi phu gia thuc phadm hiéu Monosodium Glutamate 25kg;

- Hoa don gia tri gia tang s6 0001996 ngay 04/01/2018 (lién 2) do Cong ty trach
nhi¢m hitu han thwong mai Thong Minh Tri xuét ban.

Tai Co quan Canh sat- Céng an thanh phé Nha Trang, LAm Phat T khai nhan
hanh vi pham tdi nhu sau:

Pé co tién chi tiéu trong cudc séng, vao cac ngay 28/9/2017, ngay 23/10/217 va
ngay 04/01/2018, Tién vao Thanh phé H6 Chi Minh mua 4.250 kilogam phu gia thyc
phiam Monosodium Glutamate, xuat x( tir Trung Qudc ctia Cong ty TNHH Thong
Minh Tri va bao bi nhya nhan hi¢u Ajinomoto cac loai 100 gam, 454 gam, 01 kg tai
Cho Lon, thanh phd H6 Chi Minh mang vé tu déng g6i lam gia bot ngot nhan hiéu
Ajinomoto. Sau khi dong goi xong, Tién thué xe ctia Phan Thanh Sang (tru tai: t6 12,
xd Vinh Hiép, thanh phd Nha Trang) ché s bot ngot ndi trén giao cho Pang Minh
Phudc (tra tai: thon Tan Thanh, xa Vinh Phuong, thanh phd Nha Trang) va mdt nguot
phu nir t€n Ha (khong xéac dinh dugc nhan than lai lich) dé ti€u thu cac chg trén dia



ban huyén Dién Khéanh, thanh phd Cam Ranh. Ngay 09/01/2018 khi dang chuan bi
chuyén hang thi L&m Phat T bi DPoan kiém tra phat hién, bat qua tang.

Tai Thong bao két qua giam dinh s6 0045/N3.18/TD ngay 14/4/2018, Trung tam
tiéu chuan do ludong chat lugng Tong cuc ti€éu chuan do luong chat lugng tai Thanh
phé HO6 Chi Minh két luan:

- Mau giam dinh Bot ngot Ajinomoto loai 01kg c6 két qua cac chi tiéu thir
nghiém néu tai myc 8.3 phu hop véi mic quy dinh néu tai muc 7.1.

- Hai mdu giam dinh Bot ngot Ajinomoto loai 454g va loai 100g c6 két qua thir
nghiém cac chi ti€u néu tai muc 8.3 (stt 5, stt 8 — phan in dam) khong phu hop véi
muc quy dinh néu tai muc 7.1, cac chi ti€u con lai phu hop.

- Ca ba mau giam dinh c6 két qua kiém tra vé ngoai quan, bao bi, ghi nhan néu
tai muc 8.2 (phan in dam) khac voi két qua twong tmg ctia cac mau so sanh néu tai
muc 7.2.

- Hién tai, chua c6 co so dé xac dinh cac mau giam dinh nay c6 phai do Cong ty
A Viét Nam san xuat hay khong.

Tai Két luan giam dinh s6 199/SPTP/2018 ngay 03/5/2018, Phong k¥ thuat hinh
su - Cong an tinh Khanh Hoa két ludn:

1. Cac miu can giam dinh c6 ky hiéu tir A1 dén A 18 va A22 dén A24 so véi cac
mAu so sanh cing loai twong tng ¢ ky hiéu tir M1 dén M30 va tir M34 dén M36 1a
do cung ban in ra.

2. Cac mau can giam dinh c6 ky hiéu tir A19 dén A21 va A25 dén A27 so voi
c4c mAu so sanh cung loai trong tng c6 ky hiéu tir 31 dén M33 va tir M37 dén M39
la do cung ban in ra.

Ngay 31/5/2018, Hoi dong dinh gi4 tai san trong to tung hinh sy - UBND tinh
Khanh Hoa c6 Két luan vé viée dinh gia tai san s6 2124/KL-HDDGTS xac dinh:

- 360 gb6i Bot ngot nhan hiéu Ajinomoto loai 01kg/gdi (hang that) la:
21.600.000 dong.

- 1.280 g61 BOt ngot nhan hiéu Ajinomoto loai 454g/goi (hang that) la:
36.480.000 dong.

- 1.280 gbé1 Bot ngot nhan hiéu Ajinomoto loai 100g/goéi (hang that) la:
7.896.000 dong.

Téng tai san s6 bot ngot nhan hiéu Ajinomoto giam dinh 13: 65.976.000 dong.

Tai Céo trang sd 123/CT-VKS-NT ngay 11/6/2019, Vién kiém sat nhan dan
thanh ph6 Nha Trang da truy té LAm Phéat T vé toi “Sdn xudt, budén ban hang gid la
lwong thuc, thuc phdm, phu gia thuc pham” theo khoan 1 Biéu 193 B¢ luat hinh sy
nam 2015.

Tai Ban 4n hinh sy so thdm s6 312/2019/HS-ST ngay 27/11/2019, Toa &n
nhan dan thanh ph6 Nha Trang, tinh Khanh Hoa quyét dinh:

“Xur phat LAm Phét T 02 (hai) nam ti vé téi “San xudt, buén ban hang gid la



b

phu gia thwe phdm”. Thoi han tit tinh tir ngay bdt giam thi hanh dn.’
‘ Ngoai ra, ban 4n so thim con quyét dinh xtr 1y vat ching, an phi va thong bao
quyén khang cao theo quy dinh ctia phap luat.
Ngay 28/11/2019, bi cao Lam Phat T c6 don khang cao xin dugc giam hinh
phat va xin dugc huéng an treo, nhung sau dé da rat don khang céo.

Ngay 04/3/2020, Toa 4n nhan dan tinh Khanh Hoa ban hanh Quyét dinh dinh
chi xét xtr phuc tham s6 17/2020/HSPT-QP ddi voi bi cao LAm Phét T pham toi
“San xudt, buén ban hang gid la phu gia thwe pham”.

Tai Quyét dinh Khang nghi giam déc tham s6 56/QD-VC2 ngay 11/6/2020,
Vién truong Vién kiém sat nhan dan cép cao tai Pa Néng dé nghi Uy ban Tham
phan Toa an nhan dan cap cao tai Da Néng xét xir giam déc tham, hiy Ban an hinh
su so tham s6 312/2019/HS-ST ngay 27/11/2019 cua Toa an nhan dan thanh phé
Nha Trang, tinh Khanh Hoa va Quyét dinh dinh chi xét xa phlc tham sb
17/2020/HSPT-QD ngay 04/3/2020 ctia Toa an nhan dan tinh Khanh Hoa dé diéu
tra lai theo ding quy dinh cua phap luat.

Tai phién toa giam ddc tham, dai dién Vién kiém sat nhan dan cép cao tai
Pa Ning d& nghi Uy ban Tham phan Toa an nhan dan cap cao tai Pa Ning chip
nhan khang nghi cta Vién truong Vién kiém sat nhan dan cip cao tai Pa Nang.

NHAN PINH CUA TOA AN:

[1]. Qua trinh diéu tra va tai phién toa so tham, LAm Phat T khai nhan hanh vi
pham t6i, 101 khai nhan ctia bi cdo phu hop véi cac chimg ctt khac c6 trong ho so
vu 4n, nén c6 du co so xac dinh: LAm Phat T d3 mua phu gia thuc thdm nhén hiéu
Monosodium Glutamate, xuat x@ tir Trung Qudc va bao bi nhan hiéu Ajinomoto, sau
d6 tu dong goi 1am gia bot ngot nhan hiéu Ajinomoto rdi tiéu thu tai cac cho trén dia
ban huyén Dién Khanh, tinh Khanh Hoa dé thu loi bat chinh. Do d6, Toa an cap so
tham két &n LAm Phat T vé toi “San xudt, budn ban hang gid 1a phyu gia thuc
pham” theo Piéu 193 B6 luat hinh sy ndm 2015 1a ¢6 cin ct.

[2]. Bi céo Tién khai nhan trong thoi gian tir thang 9/2017 dén thang 01/2018
d3 03 1an d3 mua phu gia thuc pham Monosodium Glutamate, xuat xt tir Trung
Qudéc véi s6 lugng 4.250 kg cua Cong ty TNHH Thong Minh Tri. Theo Két luan vé
viéc dinh gia tai san s6 2124/KL-HDDGTS ngay 31/5/2018 ctia Hoi dong dinh gia tai
san trong t6 tung hinh sy - UBND tinh Khanh Hoa thi 1kg bot ngot Ajinomoto c6 gia
60.000 déng. Do do6, truong hop Lam Phat T st dung toan bo s6 phu gia thuc pham
Monosodium Glutamate dd mua dé 1am gia bot ngot nhan hiéu Ajinomoto thi c6
tong tri gia 255.000.000 dong. Lam Phat T thira nhan di mua 4.250 kg phu gia
thuc pham Monosodium Glutamate, xuat xi tir Trung Quéc véi sé luong cia Cong
ty TNHH Thong Minh Tri dé 1am gia bot ngot hiéu Ajinomoto, nhung cic co quan
tién hanh té tung thanh phd Nha Trang, tinh Khanh Hoa chi xem xét, truy t6 Lam
Phat T d6i véi bot ngot gia hiéu Ajinomoto thu giir tai co so san xuat c6 s6 luong
1.059 kg véi tri gia hang that 1a 65.976.000 dong, dé tir d6 xét xir LAm Phat T theo



khoan 1 Piéu 193 B¢ luat hinh su 1a khong phu hop véi tinh tiét khach quan cua vu
an, ¢6 dau hiéu bo lot hanh vi pham td1 cua bi cdo.

[3] Qua trinh diéu tra, LAm Phat T khai nhan c6 ban cho anh “Hiép” st dung sb
dién thoai 0913620535 khoang 110 thung hang bot ngot gia. Co quan diéu tra x4c minh
ngudi st dung s dién thoai trén thi do anh Bang Minh Phudc dang st dung. Tai “Bién
ban ghi loi khai” ngay 12/01/2018, anh Phudc thira nhan da mua cta Lam Phat T 160
thiing bét ngot hiéu Ajinomoto, cu thé: thung loai 01kg x 12 g6i véi gia 600.000/thing;
thung loai 454g x 40 goi gia 1.050.000d/thung; thung loai 100g x 1.200 goi gia
650.000d/thung, khong nhé rd timg loai cu thé va da ban hét cho khach hang. Mic du
sO bot ngot trén anh Phudc di ban hét khong con nén khong thé giam dinh, tuy nhién
Lam Phat T khong kinh doanh mua ban bt ngot hiéu Ajinomoto nén c6 co s& xac
dinh toan bo thung bdt ngot néu trén 1a hang gia. Co quan tién hanh t6 tung thanh
phd Nha Trang khong 1am rd mau thuan giira 10i khai caa bi cdo, anh Phudc vé sb
luong, gia ca (bi cao Tién khai thu loi 4.500d/kg) bot ngot dd mua ban, din dén
viéc khong xéac dinh dugc bi céo da thu lgi bat chinh bao nhiéu dé tir d6 truy thu
sung cong quy 1a khong dung quy dinh phap luat.

[4] Tai “Bién bdn hai cung b can” ngay 15/6/2018, Lam Phat T khai nhan co
ban cho mot phu nit tén 1a Ha (dia chi: sé 23 duong Bong Khai, huyén Dién
Khéanh, tinh Khanh Hoa). Co quan diéu tra tién hanh xac minh thi chi Ha khdng
thira nhan c6 mua bot ngot hiéu Ajinomoto cua Tién, chi thira nhan c6 ngudi dén giri
nho 40 thing hang, sau d6 da tu 1ay di luc nao thi chi Ha khong biét. Nhu vay, 10i khai
cta bi cdo va chi Ha c¢6 mau thuin, nhung Co quan tién hanh t6 tung khong lam 1
nghé nghiép cua chi Ha dé tir 46 ¢6 co sé danh gia 10i khai ctia LAm Phat T c6 dung
khong? 1am rd 40 thung hang néu trén dugc tiéu thy nhu thé nao 13 thiéu sot.

[5] Quyét dinh dinh chi xét xir phac tham sé 17/2020/HSPT-BC ngay
04/03/2020 ctia Toa an nhan dan tinh Khanh Hoa 1a dang quy dinh phap luat, nhung
do ban an hinh sy so thAm di bi hay, nén ciing can phai huy ludn quyét dinh néu
trén.

Vi cac 1€ trén;

QUYET DINH:

Can ct khodn 1 Diéu 382; khoan 3 Diéu 388, Diéu 391 cua Bo luat TH
tung hinh su;

1. Chip nhén Quyét dinh khang nghi giam doc tham s6 56/QD-VC2 ngay
11/6/2020 cua Vién truong Vién kiém sat nhan dan cap cao tai Ba Nang.

2. Hay Quyét dinh dinh chi xét xir phiic tham sé 17/2020/HSPT-BC ngay
04/03/2020 ctia Toa 4n nhan dan tinh Khanh Hoa va Ban an hinh sy so thim s
312/2019/HS-ST ngay 27/11/2019 cua Toa an nhén dén thanh phé Nha Trang, tinh
Khanh Hoa dé diéu tra lai ding quy dinh phap luat.

3. Chuyén ho so vu an cho Vién kiém sat nhan dan cip cao tai Pa Nang theo
dang quy dinh chung.



4. Quyét dinh giam ddc tham c6 hiéu luc phap luat ké tir ngay Hoi dong giam

déc tham ra quyét dinh.

Noi nhan:
- VKSND CC tai Pa Nang
(02 ban, kém hd so vu an);
-TANDTC - Vu [,
- TAND tinh Khanh Hoa;
- TAND Tp Nha Trang;
- VKSND Tp Nha Trang;
- Cong an Tp Nha Trang;
- Chi cuc THADS Tp Nha Trang;
- Trai tam giam CA tinh Khanh Hoa 02 ban
(¢ giao cho bj cao Tién 01 ban);
- Bi hai (theo dia chi);
- Nguoi c6 quyén lgi, nghia vu lién quan
(theo dia chi);
- Luu: Phong GDKT I (03 ban), HCTP va
LTHS.

TM. UY BAN THAM PHAN
KT.CHANH AN
PHO CHANH AN - CHU TQA PHIEN TOA

Lé Thi Ngoc Ha



Noi nhan: TM. UY BAN THAM PHAN
- VKSND CC tai Da Nang THAM PHAN - CHU TQA PHIEN TOA

(02 ban, kém hd so vu an);
- VKSND Tp Nha Trang;
-TANDTC - Vul;
- TAND tinh Kh&nh Hoa;
- TAND Tp Nha Trang,;
- Cbng an Tp Nha Trang;
- Chi cuc THADS Tp Nha Trang; A . X
- Bi cdo Nguyén Vin Viét (theo dia chi); Tran Minh Tuén
- Nguoi ¢6 quyén loi, nghia vu lién quan;
- Luu: Phong GDKT I (03 ban), HCTP va LTHS.



