TOA AN NHAN DAN CAP CAO CONG HOA XA HOI CHU NGHIA VIET NAM
TAI PA NANG Doc lap - Tu do - Hanh phuc

Bén én s6: 02/2024/DS-PT

Ngay: 16-01-2024

Vv “Yéu cau chia di san thiva ké va yéu cau
iy Gidy chiimg nhdn quyén svr dung dat”.

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG
- Thanh phan Hpi dong xét xir phiic thim gom co:

Thdm phan - Chii toa phién toa:  Ong Pinh Phuéc Hoa
Cdc tham phén: Ong Nguyén Vin Tién
Ong Vii Thanh Liém

, - Thuw ky Ighién toa: Ba Pang Ngoc Gia Linh, Thu ky Toa an nhan dan
cap cao tai Da Nang.

- Dai ‘dién Ifién l,cié:m sdf nhdn din cdp cao tai Pa Niang tham gia phién
toa: Ong Tran Viét Tuan - Kiém sat vién.

N Ngay 16 théng 01 nam 2024, tai try s& Toa an r}hﬁn dan cap cao tai Pa
Nang xét xur phtc thém cong khai vu an dan sy thu 1y so 2’25/TLPT-DS ngay 0’2
thang 11 ndm 2Q23 vé viéc ‘:Yéu cau chia di san thiea ké va yéu cau huy Giay
chirng nhdn quyén sw dung dat”.

Do Ban 4n dan su so tham sb 63/2023/DS-ST ngay 15/9/2023 cta Toa an
nhan dan tinh Quang Binh bi khang cdo.

Theo Quyét dinh dua vu 4n ra xét xir phiic tham sd: 540/2023/QD-PT
ngay 28 thang 12 nam 2023 gifta cac duong su:

- Nguyén don: Ong Pao L, sinh nim 1963

Dia chi: T6 dan phé A, phuong D, thanh phé D, tinh Quang Binh. C6 mat.

Nguoi bdo vé quyén va loi ich hop phdp ciia 6ng Pao L: Ong Diép Kién T
- Luat su, Van phong L.10, thuoc Poan luat su tinh Q. C6 mat.

- Bi don: Ong Pao K, sinh nam 1952; ba Hoang Thi M, sinh nam 1957.

bia chi: Thon H, xa B, thanh phé D, tinh Quang Binh. Véng mat.

Pai dién theo uy quyén qda ong K, ba M: Ong DPao T1, sinh ndam 1982;
dia chi: Thon H, xa B, thanh pho D, tinh Quang Binh. C6 mat.

Nguoi bdo vé quyén va loi ich hop phdp cia éng Pao K: Ong Ha Nhat L1
- Trg giap vién, Trung tdm trg gitp phap ly Nha nudc tinh Q. C6 mat.
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- Ngueoi c6 quyén loi, nghia vu lién quan vu én:
+ Uy ban nhan déan thanh phd D, tinh Quang Binh;

Dai dién theo uy quyen Ong Lé Tuin L2 - Phé Trudng phong Tai nguyén
& Méi truong thanh phd P. C6 don xin xét xir vang mit.

+ Uy ban nhan déan x3 B, thanh phd P, tinh Quang Binh. Ving mit.

+ S¢ Tai nguyén va Méi truong tinh Q.

Nguoi bdg vé quyéia va loi ich hop phdp cﬁ’a S¢ Tai nguyén va MQi
truong tinh Q: Ong Nguyén Trung H - Pho Giam doc Van phong dang ky dat
dai tinh Q. C6 don xin xét Xt vang mat.

+ Ba Pao Thi L3, sinh nam 1959; Pia chi: T6 dan phd C, thi tran D,
huyén B, tinh Kom Tum. C6 mat

+ Ba Dao Thi L4, sinh nam 1960; Dia chi: Théon H, xa B, thanh phé b,
tinh Quang Binh. C6 mat.

NOI DUNG VU AN:

Theo don khéi kién, ban ty khai, bién ban hoa giai va tai phién toa 6ng
Pao L va nguoi bao vé quyén va loi ich hop phap cia 6ng Pao L (viét tat 1a
nguyén don) trinh bay: B6 me nguyén don 1a cu ong Pao L5, chét nam 1985; cu
ba Nguyén Thi T2, chét nam 2001. Hai cu sinh dugc 05 nguoi con, gém: b,
Pao L, Pao Thi L3, Pao Thi L4 va Pao Hong L6 (ong L6 di chét 6/1994 co vo
Pham Thi L7 da ly hon ndm 1992 va khdong c6 con), hai cu khong c6 con riéng,
khong nudi con nudi; khi chét hai cu khong dé lai di chuc; di san thira ké hai cu
dé lai c6 540m” d3 dugc cdp Gidy chimg nhan quyén st dung dat (viét tit
GCNQSDP) mang tén cu ba Nguyén Thi T2, 01 nha cip 4 di xudng cip tai thon
H, xa B; 01 thira dat 6 Cau B da bi Nha nuéc thu hdi toan bo ndm 2020 va
1.017,9m* dat san xuit chua duoc cAp GCNQSDD. Sau khi bd, me chét cac
dong thira ké da thong nhét chia di san thira ké nhu sau: Ong Pao K 200m?, ong
Pao L 260m?, ba Pao Thi L3 va Pao Thi L4 85m* (cac dong thira ké di duoc
cap gidy chimg nhin quyén st dung dat mang tén minh trén dién tich dat dugc
chia); 01 thira dat nong nghiép canh cau N d3 bi nha nudc thu hdi hét, sb tién
dén bu di chia; dién tich dit san xuét nong nghiép con lai 1.017,9m? dat ong
Pao K ty y ké khai va duge S T cap GCNQSDD di chuyén nhuong cho nguoi
khac 507,6m?, hién nay con lai 510,3m’ d3 duoc So Tai nguyén & Mbi trudng
tinh Q cap GCNQSDD s6 CV 210447 ngay 15/5/2020 tai thira dat s6 149, to ban
d6 s6 59 xi B, thanh phd D. Pé dam bao quyén loi ciia minh nguyén don dé
nghi chia thira ké 510,3m? dit san xuit nong nghiép con lai cho 03 dong thira ké
1a nguyén don, ba L3 va ba L4, dong thdi yéu cdu huy GCNQSDD sé CV
210447 ngay 15/5/2020 cta S& Tai nguyén va Mdi truong tinh Q cap cho ong K,
ba M tai thtra dat s6 149, to ban dd s 59 xi B, thanh phd b.
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Tai Ban ty khai, Bién ban hoa giai va tai phién toa dai dién theo uy quyén
cua ong K, ba M va nguoi bao vé quyén va loi ich hop phép cua ong K, ba M
(Vlet tat 1a bi don) trinh bay Bi don thdng nhit v6i nguyén don vé tén, ndm chét,
s6 con va di san thira ké cia bo me (Cu L5, cu T2). Riéng 1.017,9m’ dét san
xuat néng nghiép tai thira dat s6 138, t ban do s6 59 xa B 1a dat san xuét cua bi
don khai hoang str dung va dugc cép GCNQSDD theo quy dinh, do d6 bi don
khong chap nhan viéc khoi kién ciia nguyén don.

Tai Ban ty khai, Bién ban hoa giai, tai phién toa ba Pao Thi L3 va ba PBao
Thi L4 thdng nhét vé6i 1oi khai ctia nguyén don vé tén, nam chét, s6 con, di san
thira ké cia bd me. Hai ba thira nhan di san thira ké ctia bd me da thoa thuan
phan chia nén khong yéu cau Toa an xem xét nhu ¥ kién cua nguyén don. Riéng
1.017,9m* dat san xuat nong nghiép tai thira dat sd 138, to ban d6 sd 59 xi B
truéc ddy do cu L5, cu T2 khai hoang st dung nhung chua duoc cap
GCNQSDD. Nay vo chong ong Pao K di chuyén nhuong cho nguoi khéc
507,6m* dat hai ba khong yéu cau Toa 4an giai quyét; dién tich dit con lai
510,3m* di duoc S¢ Tai nguyén va Moéi trudng tinh Q cdp GCNQSDD s6 CV
210447 ngay 15/5/2020 tai thira dat s6 149, to ban d6 s6 59 xa B, thanh phd P
cho bi don, hai ba dé nghi chia dién tich con lai nay cho ba ngudi, gom Pao L,
Pao Thi L4, Pao Thi L3 va huy GCNQSDD s6 CV 210447 ngay 15/5/2020 cua
S& Tai nguyén va Moi trudng tinh Q cap cho 6ng K, ba M tai thira dat s6 149, to
ban do sb 59 xa B, thanh phd D.

Tai Cong vin s6 1726/UBND - TNMT ngay 09/8/2023 cia UBND thanh
phd D trinh bay: Theo hd so cdp GCNQSDD cho 6ng K, ba M tai thira dat so
149, t ban dd s 59 x4 B, thanh phd D thi thira dat nay c¢6 ngudn gbe do ong K,
ba M khai hoang, trong cdy tir naim 2003, dwoc UBND xi B xac nhan khong c6
tranh chap; chi nhanh Vin phong ding ky dat dai thanh phé B tham dinh ngay
08/11/2018. Cin ctr cac tai lidu trén ngay 31/12/2019 UBND thanh phd D cap
GCNQSDD s CS 993917 cho ong K, ba M véi dién tich 1.017,9m? dat trong
cay hang ndm khac theo dung quy dinh. Viéc cap GCNQSDD cho 6ng K, ba M
dung quy dinh cua Luat dat dai va cac Van ban hudng dan th1 hanh, do d6 khong
chap nhan yéu cau cia nguyén don vé huy GCNQSDD cép cho 6ng K, ba M,
vay dé nghi Toa an xem xét.

Tai Cong van s6 814/VPDK ngay 15 thang 8 nam 2023 cua Vin phong
dang ky dét dai thudc SO Tai nguyén va Moi truong tinh Q trinh bay: Ngay 31
thang 12 ndm 2019 6ng Pao K, ba Hoang Thi M dugc UBND thanh phé D cip
GCNQSDD s6 CS 993917 v6i dién tich 1.017,9m?* dét trdng ciy hang nam khac
tai thira dat s6 138, to ban do s6 59 xa B. Sau d6 6ng K, ba M tach thua dat nay
thanh hai thtra dat, cu thé: Thaa dat s6 149, to ban d6 sd 59 xa B, thanh phd D,
c6 dién tich 510,3m* dat trong cdy duoc S¢ Tai nguyén va Moi truong tinh Q
cdp GCNQSDD s6 CV 210447 ngay 15/5/2020. Thira dat s6 150, to ban dd sb
59 xa B, thanh phé b, c6 dién tich 507,6m2 dat tré)ng cay khac dugc S¢& Tai
nguyén va Méi truong tinh Q cip GCNQSDD sb CV 210446 ngay 15/5/2020
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cho 6ng Hoang Vin D, ba Nguyén Thi T3 (6ng P, ba T3 nhan chuyén nhuong
thira dat nay tir ong K, ba M); ngay 15/12/2020 S¢ Tai nguyén va Moi truong
tinh Q cap GCNQSDP s6 CY 094092 cho 6ng Nguyén Duy H1, ba Lé Thi H2
tai thira dat s6 150, to ban do sd 59 xa B, thanh phd D, co dién tich 507,6m” dat
trong cdy khac (6ng H1, ba H2 nhan chuyén nhuong thira dat nay tir 6ng D, ba
T3). Viéc S& Tai nguyén va Moi truong tinh Q cip GCNQSDPD cho 6ng K, ba
M; ong Hoang Vin D, ba Nguyén Thi T3 va ong Nguyén Duy H1, ba Lé Thi H2
dung theo quy dinh nén khéng chip nhan viéc khoi kién cta nguyén don vé yéu
cau huy cic GCNQSDD nay.

Uy ban nhan dan xa B, thanh phé P da duoc triéu tap hop 1é nhung khong
c6 ban tu khai va khong tham gia t6 tung.

Tai phién toa nguyén don sira ndi dung don khéi kién yéu cau chia di san
thira ké sang yéu cau cong nhan quyén sir dung dit thira k& 510,3m® dat trong
cay khac tai thira dat sb 149, to ban dd s6 59, xa B, thanh phd P cho ba dong
thira ké gom: Nguyén don, ba L3 va ba L4; huy GCNQSDD s6 CV 210447 ngay
15/5/2020 S¢ Tai nguyén va Moi trudong tinh Q cap cho bi don. Bi don khong
chap nhan viéc khoi kién cua nguyén don; ba Pao Thi L3, ba Pao Thi L4 nhat
tr1 theo y kién ctia nguyén don. Cac duong sy khong thong nhat duoc véi nhau
vé giai quyet vu an.

Tai Ban 4n dan sy so thAm s6 63/2023/DS-ST ngay 15/09/2023, Toa an
nhan déan tinh Quang Binh d3 quyét dinh:

“Ap dung Piéu 34, khodn 1 Piéu 157, khodn 1 Piéu 165 ciia BY ludt To
tung dan sy nam 2015; khoan 1 Piéu 96, khoan 1 Diéu 101, Diéu 131 va Diéu
203 Ludt Pat dai 2013; khodn 1 Piéu 26 Nghi quyét 326/201 6/UBTVQH14 ngay
30/12/2016 cia Uy ban thwong vu Quoc Hoi quy dinh vé mirc thu, mién, giam
an phi, 1é phi Toa an, xu:

Khéng chdp nhdn don khéi kién ciia nguyén don 6ng Pao L vé viéc yéu
cau céng nhdn quyén sir dung dat thiva ké 510,3m* dat trong cdy khdc tai thira
dat so 149, to ban do so 59 xa B, thanh pho D, tinh Quang Binh va huy giay
chung nhdan quyén s dung dat so CV 210447 ngay 15/5/2020 cua S6 Tai
nguyén va Moi truong tinh Q cdp cho ong Pao K, ba Hoang Thi M.”

Ngoai ra ban an so tham con quyét dinh vé phan chi phi t6 tung, an phi va
quyén khang cdo theo quy dinh.

Ngay 22/9/2023, nguyén don éng Dao L, ngudi cd quyén loi nghia vu lién
quan ba Pao Thi L3 va ba Pao Thi L4 ¢6 don khang céo.

Tai phién toa phc thdm, nhimg ngudi khang cdo git nguyén yéu cau
khéng cdo.

Luat su Diép Kién T: Thu tuc cap Gidy chiung nhan quyén su dung dat
cho 6ng K Ia khong ding quy dinh phdp luat, khi Nha nudc cap Gidy chung
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nhan quyén st dung dét thi trude d6 ong L dang sir dung mot phan dat dé trong
cay mai va c6 xay nha, tuong bao quanh.

Ong Ha Nhat L1 ¢6 ¥ kién: Thira dat nay 1a do ong Pao K khai hoang tir
nam 1992, khong lién quan dén cu L5, cu T2 nén thira dat nay khong phai 1a di
san thira ké. Viéc 6ng K khai hoang c6 rt nhiéu ngudi lam ching. Dt gia thiét
néu thira dit tranh chdp do cu T2 va anh chi em c6 st dung thi ciing khong
thudng xuyén nén ciing khong du diéu kién dé quy chi. Nguyén don khong dua
ra tai liéu dé ching minh thira dat tranh chap c6 nguén goc do cu L5, cu T2 khai
hoang dé lai. D& nghi Hoi dong xét xtr bac yéu cau khang cdo, y 4n so tham.

Pai dién Vién kiém sat nhan dan cp cao tai Pa Nang phat biéu y kién:
Qua trinh giai quyét vu an, vé trinh ty, thi tuc giai quyét thi Hoi dong xét xi,
thu ky da tuan thu dung quy dinh cua Bg luat td tung dan su. Can ctr vao tai li¢u,
chtng ctr ¢ trong hd so vu an thi thira dat dang tranh chap c6 ngudn gde cua vo
chong vu Pao L5, Nguyén Thi T2 khai hoang tir nhiing nim 1970-1975 va st
dung cho dén nim 1992, sau d6 dng Pao Khanh d khong di bién nita méi tiép
tuc sir dung dat cho dén nay, hién nay trén thira dat dang tranh chap 6ng Pao L
d3 x4y nha va tuong bao xung quanh, thoi diém 6ng L x4y nha trudc khi ong
Pao K duogc cap gidy chimg nhan quyén sir dung dat. Do d6, Toa 4n cap so tham
khong chap nhan yéu cau khai kién cia 6ng Pao L 1a khong dung quy dinh phap
luat. Pé nghi Hoi dong xét xir chap nhan khang cdo ctia 6ng L, ba L3, ba L4.

NHAN PINH CUA TOA AN:

Can ctr vao céc tai liéu chung cur da dugce tham tra, két qua tranh tung tai
phién toa, y kién cta Kiém sat vién va cac duong su, Hoi dong xét xtr phiic tham
nhan thay:

[1] Tai phién toa phuc thim ngudi c6 quyén loi, nghia vy lién quan vang
mat kh()ng co 1y do. Tuy nhién day la phién toa duoc mo 1an 2 va nguoi co
quyen loi, nghia vu lién quan déu da c6 ¥ kién trinh bay trong hd so vu an, viéc
Vang mat cua nhiing du’ong su néu trén khong lam anh hu’(mg dén qué trinh giai
quyét vu an nén Hoi dong xét xtr quyét dinh xét xir vang mit nhiing duong su
trén.

[2] Sau do tai “Bon trznh bay y kién” théng 6/2023, ong Pao K cho rang
“T6i khang dinh thira ddt s6 149, to ban do s6 59 xa B la thira ddt ¢é nguon goc
do gia dinh téi khai hoang, khéng lién quan gi dén bo me téi va khéng phdi la di
san thira ké ciia bo me t6i dé lai” (bl 58). Pé ching minh viéc khai hoang thi
ong K co cung cap “Pon trinh bay va xdc nhdn sw viéc” cing dé ngay 20/6/2023
ctia cac ong, ba: B, Truong Ngoc T4, Hoang Thi D, Hoang Viét K1, Pham P,
Pao Thi L8, Nguyén Thi Kim H3, Hoang Lién S, Ho Thi V, Hoang Thi N,
Pham Ngoc T5. Pon trinh bay c6 x4c nhan ciia Cong chimg vién Tran Thi L9
thé hién viéc nhitng nguoi trén ky don tai Van phong C déu ¢ ndi dung: “Thira
ddt éng Dao K va ba Hoang Thi M trueée day tir nam 1985 dén 1992 la thira dat
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hoang, khéng ai canh tdc, truéc ddy xa B toan déi cdt bé hoang. Sau do, toi
thdy éng Dao K va ba M ¢6 ra khai hoang canh tdc trong khoai, cdy ngdn ngdy,
nuoi bo mot vai nam sau do khoang gitta nhitng nam 2002-2003 toi thay gia
dinh Ong Dao K tiép tuc mo réng dién tich thira dat dé tang gia san xudt trong
cdy ngan ngay, cday hang nam, chan nuéi bo” (bl 72-93).

[2.1] Tuy nhién tai “Bdn xdc nhdn” khong dé ngay thang, ba Hoang Thi D
xéac nhan “46i dé vao nha éng Dao K dé ky gidy tranh chap dat cing 10 nguoi ky
cung 1 lan tai nha éng Pao K (bl 138).

[2.2] Tai “Bdn xdc nhdn” khong dé ngay, thang, 6ng Hoang Viét K1 xac
nhan “6ng Dao K ¢ nho téi ky ddt tranh chdp tai nha Pao K” (bl 140).

[2.3] Tai “Bdn xdc nhdn” d& ngay 10/7/2023, 6ng Phan P1 ciing xac nhan
“T6i la Pham P, t6i dd ky vdo to gidy viét san tai nha 6ng Pao K (bl 142).

[2.4] Nhu vay, ching ct “Pon trinh bay va xdac nhdn sy viéc” cia nhiing
ngudi 1am ching ¢6 xac nhan cia Cong chimg vién Tran Thi L9 ma ong Pao K
cung cip cho Toa an khong c6 gid tri chtirng minh vi do 6ng Pao Khanh n nguoi
lam ching ky vao Pon nay tai nha minh.

[3] Khi 6ng Pao K 1am ho so xin cip Gidy ching nhan quyén st dung
dat, thi Uy ban nhan dan xa B co lap “Phiéu ldy y kién ciia khu dan cu” ngay
09/9/2018, c6 ndi dung: Ngudn gbc str dung thira dat: Khai hoang trong cay
hang nam ta ndm 2003 va st dung 6n dinh lién tuc tir d6 cho dén nay. Co6 xac
nhan cua 6ng ba Bao Thi B, Hoang M1, Hoang Thi D1, Bao Thi M2, Hoang Thi
B1l.

[3.1] Tai “Pon xin xdac nhan” dé ngay 18/9/2023, ba Pao Thi M2 trinh
bay “Ngay 09/9/2018, t6i cé tham gia hop cudc hop ldy ¥ kién khu déan cu do
ong trwong thén Ha Van H4 chii tri. Budi hop hém dé néi vé viéc ddt ven bién la
dat trong cdy cia lam trwong dé bao vé cdc doi cat ven bién moi ngwoi dan ciing
phdi cting bdo vé, khéng dwoc khai thac dé trong trot hoa mau gia dinh. Khu tdi
dinh cuw cho ddn xd sé xem xét qui hoach va cdp cho ai ¢é nhu cau. Sau dé, tdi
va may ngwoi dy hop dwoc yéu cau ki va ghi ho tén vao bién bdn cudc hop. Téi
khong doc noi dung bién ban hop gi chi ki tén vao bién ban do theo huong
dan...” (bl 299).

[3.2] Tai “Pon xin xdc nhdn” d& ngay 18/9/2023, ba Hoang Thi D1 trinh
bay: “Ngay 09/9/2018, toi khong tham gia hop cuoc hop noi trén. Nhung toi co
ki va ghi ro ho tén téi vao van ban do. Song toi khong ki tai cuéc hop ma ki tai
nha téi vi ba M vo ong K cam van ban 1én nha t6i nho ki néi la dé lam thi tuc
cap GCNOSDD. Do la ba M la ban bé ciia téi ngay xwa vi nha ba M ¢ gan nha
me t6i khong doc ma ki va ghi tén ho vao van ban trén...Vi nguon goc thira dat
dé la do bé me ong K la éng Pao L5 va ba Nguyén Thi T2 khai hoang va sir
dung vdo nhitng nam 1965-1970. Sau d6 éng ba mat thi cdc con ciia éng ba sir
dung. S6 di t6i biét la vi nha bé me t6i & gan dé (me t6i la ba Hoang Thi T6) va
bé me tdi ciing nhw cdc nha trong xém nha ndo ciing cé6 mot manh ddt khai
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hoang dé trong khoai scn, rau mau nudi gia dinh. Sau khi biét ni dung bién bdn
minh da ki, t6i thdy t6i ki nhw vdy la khéng ding vi t6i ci tin tuéng la vor chong
ong K lam GCNQSDD ddt chung ciia cic anh em éng K (bl 305).

[3.3] Tai “Pon xdc nhdn” d& ngay 18/9/2023, éng Hoang M1 xéac nhan
“Trong cudc hop chung ciia thén hém do, t6i cé mdt nhung dén dé ky xdc nhdn
dat ciia 6ng Thai H5. Khi xdc nhdn xong t6i méi quay ra thi 6ng Dao K kéo tay
t6i va néi “Nho anh ky gidy nay cho t6i mét ty”. Vi téi c6 quen biét éng Pao K
nén téi da ky vao gidy dé ma khéng doc trong dé c¢é ndi dung vé vin dé gi...Sau
khi biét néi dung bién ban minh da ky, t6i thay vé Iy va khéng ding sw thdt vi tuy
& cung thon H, nhung t6i & cudi lang, ong K ¢ dau lang. Cho nén téi hoan toan
khéng biét vé nguon goc dat, thoi gian sir dung ddt ciia vo' chong éng Pao K -
Hoang Thi M doi véi thira dat dwoc xdc nhdn trong bién bdn néi trén” (b1 311).

[3.4] Nhitng “Don xin xdac nhan” cua ba Pao Thi M2, Hoang Thi DI,
Hoang M1 déu duoc 1ap vi bang cua Cong ty T7. Vi vay, “Phiéu ldy y kién ciia
khu dén cu” ngay 09/9/2018, xac dinh ngudn gdc sir dung thira dat ciia vo chong
ong Dao K, Hoang Thi M dé lam cin cr cho viéce cap Gidy ching nhan quyén st
dung dat la khong hop 1€.

[4] Ong Pao L, ba Pao Thi L3, Pao Thi L4 trong cac vin ban trinh bay y
kién déu thong nhat nguén gdc thira dat tranh chap 1a do vo chong cu Pao LS,
Nguyén Thi T2 khai hoang, str dung tir trudc nam 1970, sau d6 khong st dung
vi gia yéu, ba Pao Thi L4 tiép tuc canh tac tir nim 1985 dén nam 1992, sau d6
ong Pao K str dung dé nudi bo dén nam 2001 thi khong sir dung.

Ong Pao K tai “Pon trinh bay y kién” (bl 58), c6 ndi dung nhu sau “Thita
dat s6 149, to ban dé so6 59 xa B, thanh phd D ¢é nguén géc trude day la dat
hoang tir nam 1985 dén 1992 la thira dat hoang khong ai canh tac, thoi gian dé
dia ban xa B toan doi cdt, din cw thwa thét, doi song khé khan, dat cat bo
hoang. Khodng nim 1992 téi khéng di bién dwoc nita nén thdy dat hoang, t6i d
ra khai hoang canh tdc trong khoai, cdy ngdn ngay, nuéi bo mét vai niam, tuy
nhién hiéu qua kinh té khéng cao nén c6 ndam lam, nam khéng”.

[4.1] Trong khi d6, Tai “Bién ban hoa gidi tranh chdp ddt dai” ngay
21/3/2023, éng K ¢6 ¥ kién “Bat ciia b me thiét, dén nam 1985 khéng lam nira
vi gia yéu. Liic d6 L3 di lam ché khdc, L & trai giam. Sau dé vé ldy vo dong phii
va ¢ dé va khéng canh tac va ciing it lam, dén 1992 t6i khéng di bién dwoc da vé
chan nudi dén nam 2012 Nha nude vé do, t6i goi anh em vé do nhung ho néi ai
lam ndy heong nén téi do cho tén cia t6i”, mac du khi ky tén thi ong K lai thay
d6i va ghi y kién “ddt b6 hoang truée nam 1985, tir nam 1985-1992 khéng ai
canh tac. Chii di lam khéi qué. O L3 ciing di lam xwong gidy, sau d6 di vao KT,
O L khéng canh téc nita. Pén nam 1992 t6i canh téc cho dén nay, nha nwée cdp
quyén sir dung dat cho dén nay” (bl 07).

Qua trinh giai quyét vu an, ong K thdng nhat trinh bay thira dat tranh chap
la do 6ng khai hoang, khong lién quan dén bd me 1a cu T2, cu L5. Nhung tai
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Bién ban hoa giai, ban than 6ng K cling thtra nhan “O Ly khong canh tac nita”,
néu ong K tu khai hoang thi tai sao lai nhic dén viée ong L di khoéi qué, ba L3 di
lam & K va “O Ly khong canh tac nita”.

[4.2] Theo Bién ban xem xét tham dinh tai chd ngay 06/7/2023 cta Toa
an nhan dan tinh Quang Binh thi trén thtra dat c6 02 cin nha tam c6 dién tich
21,7m% va 47,2m’.

Theo “Bdn ty khai” ngay 22/6/2023, d6ng Pao L trinh bay: Khoang cubi
nam 2017, Nha nuée thu hdi mot phén thtra dat ctia bd me toi dé lam duong, ong
Pao K ¢6 dén cim coc bé tong. Sau d6 nim 2018, éng K goi tdi vé x4y hang rao
bao quanh thira dat ctia bé me toi. Cubi nam 2018 dau nam 2019 t6i tiép tuc xay
thém mot cin nha c6 dién tich khoang 25m? c6 lop mai ton, c6 nha vé sinh 2
ngan. Toi tiép tuc ting gia san xudt trén thira dét; trong 250 cdy hoa mai gidng
c6 chiéu cao khoang 20cm dén 30cm (bl 60).

Tai Bién ban phién toa so tham, ong Pao T1 xac dinh thoi diém ong L
xay can nha 1a “Thoi diém éng L bi gidi téa va cdc cdy M3 ciia 6ng L khéng biét
trong & noi ndo nén éng K da cho éng L xdy tam ngéi nha va tréng nha trén

day” (bl 263). Nhu vay, ong L da su’ dung mot phan thira dat nay dé lam nha,
trong cdy mai trude khi 6ng K duoc cip Gidy chimg nhan quyén sir dung dat.

[4.3] Tai “Bién ban xac minh” ngay 08/01/2024, 6ng Hoang Hai P2 1a can
bd dia chinh xay dung xi B cho biét vé cac trudng hop khai hoang dat trén dia
ban 1a “chi yéu la khai hoang tir trwde nam 1970-1975, nhung c6 nhiéu trieong
hop khai hoang xong lai b trong khéng sir dung, do diéu kién kinh té khé khan
nhiéu hé di kinh té bién nhung sau do lai tié'p tuc vé sir dung. Nhung viéc ho bo
hoang dat khéng cé nghia la nguoi khéc cé thé vao tw sir dung vi ho tw hiéu la
nguon goc dat la cia chi cii (tike la dat dd c6 chii) va cdce thira dat dd c6 ranh
gidi rdt ré rang”.

[4.4] V&1 nhitng phan tich ¢ trén, c6 co s& xac dinh thira dat dang tranh
chép c6 nguodn goc do vo chong cu Pao L5, Nguyén Thi T2 khai hoang tir nim
1970 va sir dung dén nam 1985, sau d6 ba L4 tiép tuc s dung dén nam 1992,
ong K sau khi khong thé di bién méi tiép tuc st dung thira dat nay tir nim 1992
cho dén nay, qua trinh st dung dat ong Pao L c6 xay nha, trong cdy mai trén dat
trude khi ong K dugce cép Gidy ching nhﬁn quyén str dung dat va éng K cling
khong c¢6 ¥ kién phan d6i (ong K cho rang do 6ng L bi giai toa khong co dat
trong mai nen ¢6 xin dugc trong nhd nhung khong cé tai liéu, chimg ctr gi dé
chtng minh van dé nay). Do d6, ¢ co sé xac dinh thira dat nay 13 di san thira ké
ctia vo chong cu Pao L5, Nguyén Thi T2 dé lai. Toa an cip so thim khong chip
nhan yéu cau khai kién ciia 6ng Pao L 1a khong dung quy dinh phap lut.

[5] Vo chong cu Pao L5, Nguyén Thi T2 chét khong dé lai di chiic nén
thira dt tranh chap 510,3m” 1a di san thira ké theo phéap luét ciia 04 ngudi con la
ong Pao K, DBao L, Bao Thi L3, Bao Thi L4.
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Theo “Bién ban dinh gid tai san” ngay 14/7/2023, Hoi déng dinh gia tai
san xac dinh “Tham khdo theo gid thi truong dat & cé gida tir 5.000.000 dong dén
6.000.000 dong/Im?, dat vieon cé gid bang 50% dat ¢, cic bén tham gia dinh
gia déu khong co v kién phan di va hién nay thtra dat tranh chap giap duong
rong 36m nén co co so xac dinh gia dit vuon 13 3.000.000 ddng/m?* Gia tri di
san cia vo chong cu Pao L5, Nguyén Thi T2 1a 510,3m* x3.000.000 dong =
1.530.900.000 dong.

Thita dét ban dau c6 dién tich 1.300m’ dat, sau d6 Nha nuéc thu hoi
300m? dé lam duong thi 6ng Pao K di nhan tién dén bu, khi dugc cip Gidy
chimg nhan quyén st dung dét thi ong Pao K tiép tuc chuyén nhuong 500m* dat
cho nguoi khac, tuy nhién 6ng Pao L khong khoi kién yéu cau xem xét dbi véi
s6 tién nha nude dén bu khi thu hdi dat va thira dat ong K da chuyén nhuong nén
Toa an khong xem xét.

Ong Pao K 13 ngudi truc tiép quan 1y sir dung thira dat tir nim 1992 cho
dén nay nén phai tinh cong sitc bao quén, ton tao di san tuong dwong mdt phan
thira ké. Vi vay, di san thira ké ctia cu Pao L5, Nguyén Thi T2 s& duoc chia
thanh 5 phan, mdi phan thira ké 13 510,3m*5 = 102,06m? dat, twong dwong
306.180.000 dong.

Ong Pao L, ba Pao Thi L3, Pao Thi L4 mdi ngudi duge nhan phﬁn thira
ké 1a 102,06m2, nhung 6ng L, ba L3, ba L4 ¢c6 mong mubn duogc nhan bﬁng dat
va dé nghi Toa an giao chung cho ca 3 ngudi. Thay dé nghi nay 1a phu hop nén
¢ co sG dé chép nhan, ong L, ba L3, ba L4 s€ nhan chung thtra dét co dién tich
306,18m” dat, c6 gia tri 918.540.000 dong.

Ong K dugc huong mot phan thira ké theo phap luat va mot phan do co
cong bao quan, tén tao di san thira ké twong duong 204,12m* dit, co gia tri
612.360.000 dong.

[6] Theo két qua di tham dinh tai chd ngay 09/01/2024 ctia Toa an nhan
dan cép cao tai Pa Nang thi thira dat dang tranh chap c6 thé phan chia cho céac
duong su nén Hoi dong xét xir quyét dinh:

Giao cho 6ng Pao L, ba Pao Thi L4, Pao Thi L3 dugc quyén sir dung
thira dat ¢ dién tich 226m?, tri gia 678.000.000 ddng, c6 gidi can gidp dudng
hém, duong 36m, giap dat giao cho 6ng Pao K, thira dat s6 124, toa lac tai thon
H, x4 B, thanh phé D, tinh Quang Binh, gidi han bdi cac diém 1-2-3-4-5-6
- 7 theo so dd “Po dac hién trang sir dung dar” do Vin phong dang ky dat dai
thanh phd P, tinh Quang Binh 1ap ngay 09/01/2024.

Giao cho 6ng Pao K duoc quyén sir dung thira dat co dién tich 284,3m?,
c6 gidi can giap dudong 36m, thira dat s6 150, thira dat s6 124, giap dat giao cho
ong L, ba L3, ba L4, toa lac tai thén H, xa B, thanh phd D, tinh Quang Binh,
gi6i han boi cac diém 7 -6 -5-12 - 11 - 10 - 9 - 8 theo so d6 “Do dac hién
trang sir dung dar” do Van phong ding ky dat dai thanh phd D, tinh Quang Binh
1ap ngay 09/01/2024.
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https://trolyao.toaan.gov.vn/l%20link/o%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh

Do 6ng Pao K dugc nhan thira dat c6 dién tich 284,3m2 nhiéu hon phﬁn
dat dugc huong nén 6ng K phai théi tra cho 6ng Pao L, ba bao Thi L4, Pao Thi
L3 gid tr1 twong duong phan dién tich vugt qud dugc nhan la 80,18m2 X
3.000.000 dong = 240.540.000 dong.

[7] Nhu dd phan tich & trén, thira dat s 149, to ban d6 sb 59, dién tich
510,3m? tai xa B, thanh pho B, tinh Quang Binh 1a di san thtra ké ctia vo chong
cu Pao L5, Nguyén Thi T2 nén can phai huy Giay ching nhan quyén st dung
dat s6 CV 210447 ngay 15/5/2020 cua S& Tai nguyén va Moi truong tinh Q cap
cho 6ng Pao K, ba Hoang Thi M.

[8] Do Toa an cdp phuc tham sira Ban an déan sy so tham theo huéng chip
nhan yéu cau khai kién ciia nguyén don nén ciing can phai sira phan chi phi to
tung, an phi dan sy so tham dung quy dinh phép luat, cu thé 6ng L, ba L3, ba L4
mdi ngudi phai chiu 306.180.000 x 5% = 15.309.000 dong, ong K phai chiu 4n
phi dan sy so tham 1a 612.360.000 x 5% = 30.618.000 dong.

Chi phi tham dinh, dinh gi4 1a 5.500.000 dong: 6ng L théng nhét chiu toan
bo chi phi nay va ong L da ndp du tién chi phi t6 tung nén cap phuc tham khong
xem Xé€t.

[9] Do khang cdo duogc chép nhan nén 6ng Pao L, ba Pao Thi L4, bBao
Thi L3 khong phai chiu an phi dan sy phuc tham.

Vi cac 1€ trén,

QUYET PINH:

Can ctr khoan 2 Diéu 308, Diéu 309, khoan 6 Diéu 313, Diéu 148 Bo luat
Té tung dan sy nam 2015.

Chép nhan khang cao cua 6ng Dao L, ba Pao Thi L4, ba Pao Thi L3. Stra
Ban an dan su so tham s6 63/2023/DS-ST ngay 15/9/2023 ctia Toa an nhan dan
tinh Quang Binh.

Ap dung Piéu 96, 131, 203 Luat dat dai 2015; Diéu 612, 613 649, 650,
651 B0 luat dan su.

Chép nhén yéu cau khdi kién ciia nguyén don dng Pao L.

1. Xac dinh thira dat 510,3m” tai thira dat s6 149, t& ban dd s6 59 xi B,
thanh pho B, tinh Quang Binh 1a di san ciia vo chong cu Pao L5, cu Nguyén Thi
T2 c6 gia tri 1.530.900.000 dong.

2. Chia di san thira ké ctia vo chong cu Pao L5, Nguyén Thi T2 theo quy
dinh cua phap luat cho nhitng ngudi thudc hang thira ké thr nhat gdm 6ng ba
bao K, bBao L, Bao Thi L3, DPao Thi L4.

3. Xac dinh cong sic bao quan ton tao di san thira ké cua 6ng Pao K 1a
mot phan thira ké theo phap luat.
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4. Giao cho 6ng Pao L, ba Pao Thi L4, Pao Thi L3 duogc quyén st dung
thira dat c6 dién tich 226m?, tri gia 678.000.000 ddng, c6 giGi can giap duong
giao thong, giap dat giao cho 6ng Pao K, thira d4t sb 124, toa lac tai thon G, xi
B, thanh phé D, tinh Quang Binh, giéi han boi cac diém 1 -2-3-4-5-6-7
theo so dd “Po dac hién trang sir dung dar” do Van phong dang ky dat dai thanh
phé D, tinh Quang Binh 1ap ngay 09/01/2024.

5. Giao cho 6ng Pao K dugc quyén s dung thira dat co dién tich
284,3m?, gia tri 852.900.000 dong, co gidi can giap duong 36m, thira dat sb 150,
thira dat sb 124, giap dat giao cho ong L, ba L3, ba L4, toa lac tai thon H, xi B,
thanh phd D, tinh Quang Binh, gidi han boi cac diém7-6-5-12-11-10-9 -
8 theo so d6 “Po dac hién trang sir dung ddt” do Vin phong dang ky dit dai
thanh phd P, tinh Quang Binh 1ap ngay 09/01/2024.

So d6 “Po dac hién trang sir dung dar’ do Vin phong dang ky dat dai
thanh phd B, tinh Quang Binh 1ap ngay 09/01/2024 1a mot phan khong thé tach
doi ctia Ban an.

6. Ong Pao K ¢o trach nhiém hoan tra gia tri phan tai san dugc giao vuot
qua phan dugc hudng cho éng Pao L, ba Pao Thi L3, Pao Thi L4 sd tién
240.540.000 dong.

7. V& quyén, nghia vu thi hanh an

Ké tir ngdy 6ng Pao L, ba Pao Thi L3, Pao Thi L4 c6 don yéu cau thi
hanh an, néu ong Pao K khong thi hanh khoén tién néu trén thi hang thang phai
chiu 14i suat cham thi hanh an theo quy dinh tai khoan 2 Diéu 468 B luat dan su
nam 2015.

Ap dung Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban
thuong vu Qudc hoi khoa 14 vé an phi, 1& phi Toa an

8. An phi dan sy so tham.

Ong Pao L, ba L3, ba L4 mdi ngudi phai chiu 15.309.000 dong an phi
dan su so tham.

Ong Pao K phai chiu 30.618.000 dong an phi dan su so tham.

9. An phi dan sy phiic tham:

Ong Pao L khong phai chiu an dan su phuc tham, hoan tra cho ong Pao L
s6 tién 300.000 dong tam Gng an phi dan sy phtc thim di ndp theo B2 lai sb
0005562 ngay 27/9/2023 ctaa Cuc thi hanh an dan sy tinh Quang Binh.

Ba Pao Thi L3 khong phai chiu an dan su phic thim, hoan tra cho ba
Pao Thi L3 s6 tién 300.000 ddng tam Gmg an phi dan su phuc thim da nop
theo B2 lai s6 0005561 ngay 27/9/2023 cta Cuc thi hanh 4n dan su tinh Quang
Binh.
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20%C4%90%C3%A0o%20Th%E1%BB%8B%20L%C3%A0i%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201959%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20th%E1%BB%8B%20tr%E1%BA%A5n%20%C4%90%E1%BA%AFk%20H%C3%A0,%20huy%E1%BB%87n%20%C4%90%E1%BA%AFk%20H%C3%A0,%20t%E1%BB%89nh%20Kom%20Tum
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20%C4%90%C3%A0o%20Th%E1%BB%8B%20L%C3%A0i%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201959%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%203,%20th%E1%BB%8B%20tr%E1%BA%A5n%20%C4%90%E1%BA%AFk%20H%C3%A0,%20huy%E1%BB%87n%20%C4%90%E1%BA%AFk%20H%C3%A0,%20t%E1%BB%89nh%20Kom%20Tum
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Bi%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%A5c%20thi%20h%C3%A0nh%20%C3%A1n%20d%C3%A2n%20s%E1%BB%B1%20%20%20%20%20%20%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%A5c%20thi%20h%C3%A0nh%20%C3%A1n%20d%C3%A2n%20s%E1%BB%B1%20%20%20%20%20%20%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh

Ba Pao Thi L4 khong phai chiu &n dan su phuc tham, hoan tra cho ba Pao
Thi L4 s6 tién 300.000 ddng tam tmng an phi dan sy phic thim di ndp theo B2
lai s60 0005563 ngay 27/9/2023 cua Cuyc thi hanh 4n dan sy tinh Quang Binh.

10. Nhitng quyét dinh khac cta ban an dan sy so thim khong c6 khang
cao, khang nghi c6 hi¢u lyc ké tir khi hét thoi han khang cdo, khang nghi.

11. Ban an phiic thdm c6 hiéu lyc phap luat ké tir ngdy tuyén an

Noi nhin: , TM. HQI PONG PHUC THAM

- Toa 4n nhan dan téi cao; _ THAM PHAN - CHU TQA PHIEN TOA
- VKSND cap cao tai Pa Nang;

- VKSND tinh Quéang Binh;

- Toa 4n nhan dan tinh Quéang Binh; (D ky)

- Cuc THADS tinh Quéng Binh,;
- Cac duong su (theo dia chi);
- Luu ho so; phong HCTP, LTHS.

Pinh Phwoc Hoa
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20%C4%90%C3%A0o%20Th%E1%BB%8B%20L%C3%BD%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201960%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20H%C3%A0%20Th%C3%B4n,%20x%C3%A3%20B%E1%BA%A3o%20Ninh,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20%C4%90%C3%A0o%20Th%E1%BB%8B%20L%C3%BD%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201960%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20H%C3%A0%20Th%C3%B4n,%20x%C3%A3%20B%E1%BA%A3o%20Ninh,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20%C4%90%C3%A0o%20Th%E1%BB%8B%20L%C3%BD%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201960%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20H%C3%A0%20Th%C3%B4n,%20x%C3%A3%20B%E1%BA%A3o%20Ninh,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20H%E1%BB%9Bi,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Bi%C3%AAn

