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NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH PAK LAK

-Thanh phin Hpi dong xét xir phiic tham gom cé:

Thdm phdn - Chit toa phién toa: Ba Pinh Thi Tuyét.

Céc Thamphéan: 1. Ong Vil Vin Tu.

2. Ong Nguyén Ngoc Sam.,
- Thi ky phién toa : ONg Hoang Van Nam - Thu ky Toa &n nhan dan tinh Bak
Lak.

- Pai dign Vign kiém sat nhan dan tinh Ddk Ldk tham gia phién toa: Ong
Ngu Van Minh - Kiém sét vién.

Ngay 29 thang 6 nam 2022, tai tru s& Toa an nhan dan tinh Pak Lak xét
xtr phiic thim coéng khai vu an dan sy thu 1y sd: 108/2022/TLPT-DS ngay
01/6/2022 vé viéc “Kién doi tai sin”.

Do ban an dan su so tham sé: 17/2022/DS-ST, ngay 13/4/2022 ciia Toa an
nhan dan huyén Krong Pic, tinh Pik Lik bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phuc tham sd: 105/2022/QD-PT
ngay 17 thang 6 nam 2022, giira cac duong su:

- Nguyén don: Ba Lé Thi Huong H, sinh ndam 1973. - C6 mit

Dia chi: Thon T, xa H, huyén P, tinh Pik Lak.

Nguoi dai dién theo uy quyén cua nguyén don: Ong Trinh Cong S, c6 mat

Pia chi: xa H, huyén P, tinh Pak Lak. (Theo Gidy ty quyén ngay 09 thang
4 nam 2022).

- Bi don: Cong ty C6 phan ca phé T1.

Dia chi: x3 H, huyén P, tinh Pak Lak.

Nguoi dai dién theo phap luat: C)ng b6 Hoang P1, chirc vu: Chu tich Ho1
ddng quan tri.

Nguoi dai dién theo ity quyén cia bi don Céng ty Cé phan ca phé T1:
Ong Pham Dinh B - C6 mat; dia chi: phuong T2, Tp. B1, tinh Pik Lék.

- Nguoi co khang cdo: Nguyén don ba Lé Thi Hrong H .

NOI DUNG VU AN:

* Theo don khdi kién ciia ba Lé Thi Hwong H, qud trinh gidi quyét vu dn
va tai phién toa, o6ng Trinh CoNg S la ngwoi dai dién theo iy quyén ciia ba Lé
Thi Huwong H trinh bay:

Ba Lé Thi Huong H 1am Cong nhan cua Cong ty ca phé T1 (sau do ddi
tén thanh Cong ty TNHH mot thanh vién ca phé T1 va nay 1a Cong ty C6 phan
ca phé T1) theo Quyét dinh s 23/QD-CT ngay 27/01/2003, sau dé giita hai bén



thue hién theo Hop ddng hop tac dau tu va phan chia san pham. Dén nim 2010
thi hop dong hop tac va dau tu cham dut.

Niam 2011 chuyén sang hop déng khoan gon. Gitta ba Huong H voi Cong
ty da ky v6i nhau cac hop dong khoan gon s 17/2011/HP-GK ngay 27/8/2011
va hop dong khoan gon sd 42/2014/HP-GK ngay 27/8/2014. Hai bén di thuc
hién theo cac hop déng khoan gon.

Theo cac hop dong khoan gon thi ba H 1am cong nhan truc tiép nhan khoan
gon vudn cdy, tién luong duoc tra theo phuong an khoan gon vuon ciy ca phé
da dugc UBND tinh phé duyét. Cong ty khong tra luong cho ba Lé Thi Huong
H.

Theo cac hop dong khoan thi ba H chi chiu 49% bao hiém x hoi con Cong
ty chiu 51%. Tuy nhién khi dong bao hiém x3 hoi thi Cong ty da thu 100% tién
bao hiém xa hoi clia ba H tir nim 2011 dén nam 2019. Theo tinh todn cua ba thi
mirc déng bao hiém nhu sau:

Cong ty tra | Nguoi lao | Tong

(don vi tinh: | dong tra (don |(don vi tinh:
STT |Nam |dong) vi tinh: dong) | dong)
1 2011 | 4,458,780 1,894,982 6,353,762
2 2012 | 6,522,180 2,157,498 8,679,678
3 2013 | 3,728,550 528,675 4,257,225
4 2014 | 8,063,685 2,605,613 10,669,298
5 2015 |9,215,640 3,126,735 12,342,375
6 2016 | 14,490,000 4,916,250 19,406,250
7 2017 | 14,777,500 3,018,750 17,796,250
8 2018 | 18,830,952 2,356,704 21,187,656
9 2019 |19,931,184 4,989,096 24,920,280
Tong 100,018,471 25,594,303 125,612,774

Do d6, ba L¢ Thi Huong H dé lam don khoi kién Cong ty Co phan ca phé
T1 yéu cau Cong ty phai tra lai cho ba sO tién ma Cong ty da thu cta ba dé dong
cho Co quan bao hiém x4 hoi tir naim 2011 dén nam 2019 1a 100.018.471d (Mot
tram triéu, khéng tram muwoi tam nghin, bon tram bay mwoi mot dong).

* Ngwoi dai dién theo tiy quyén ciia bi don Cong ty Cé phan ca phé T1
ong Pham Dinh B trinh bay:

Véi n6i dung ba Lé Thi Huong H khéi kién Cong ty C6 phan ca phé T1
hoan toan khong dong y vi: Ba Lé Thi Huong H 1a cong nhéan san xuat ciia Cong
ty C6 phan ca phé T1) theo Quyét dinh sé 13/QD-CT ngay 27-01-2003. Viéc
nay thé hién tai hop dong hop tac dau tu va phan chia san pham duoc thyc hién
v6i ba tir ndm 1998 dén nam 2010. Pén nam 2011, chuyén sang hinh thic khoan
gon va ba di nhin khoan ctia Cong ty 02 16 ca phé theo hop dong khoan gon sd
17/2011/HP-GK ngay 27/8/2011 va hop dong khoan gon sb 42/2014/HP-GK
ngay 27/8/2014. Viéc ky hop dong khoan gon giita hai bén duoc thuc hién theo
Phuong an khoan gon di duoc UBND tinh Pik Lak phé duyét theo Quyét dinh
1399/QD-UBND ngay 08/6/2011. Cong ty khang dinh tir nim 2011 dén nay
Cong ty khong tra luong cho ba H ma khoan gon theo san pham. Do d6 viéc
dong bao hiém xa hoi thudc vé ngudi lao dong 100%. Cong ty chi co trach
nhiém thu va déng gitip cho ngudi lao dong dén co quan bao hiém.



Theo cac hop dong khoan gon gitra ba H voi Cong ty thi ndi1 dung giao
khoén dugc néu tai Piéu 1 cua céc hop ddng d6 1a: “1. Bén A khodn gon vuwon
cdy ca phé cho bén B truc tiép dau tw, cham séc, bao vé, thu hoach va giao ndp
san pham ca phé”. Nhu vay viéc thu ndép bao hiém xi héi ddi véi ngudi lao
d6ng nhan khoan vuon ciy (c6 hop dong khoan gon) duogc thuc hién ding theo
Phuong an khoan va di dugc UBND tinh Pak Lik phé duyét theo Quyét dinh
1399/QD-UBND ngay 08/6/2011. Theo cac hop dong khoan gon thi trach nhiém
dong bao hiém xa hoi ctia Cong ty 51% da duoc Cong ty khoan gon truc tiép
vao san luong khoan cho ngudi nhan khoéan cu thé:

Tai trang 9 muc 4.2 phan th 2 ctia phuong an khoan gon vudn ciy ca phé
cho ho néng truong vién quy dinh “Chi tiéu bao hiém cac loai, phi cong doan
4.954.280d6ng /ha /nam, phan 51% COng ty phai chiu & 2.526.683d0ng/ha/ nim
Cong ty da khoan gon cho chu ho.

Tai trang 10 muc 4.3 phén thir 2 ctia Phuong &n: “san lugng giao ké hoach
v6i vuon cdy 2.800kg nhan/ha ca phé. Hop dong hop tac dau tu phan chia phan
ngudi nhan khoan 49% la 1.372kg/ha; cia Cong ty 51% la 1.428kg ca phé
nhan/ ha.

Tt s6 liéu trén CONng ty xay dung dinh muc giao khoan nhu sau: H phi phan
51% la 713kg; Pinh muc san luong giao ndp khoan gon 1.428kg - 713kg =
715kg (quy tron 700kg). H phi 51% quy la 713kg ca phé nhan; Pinh mac khoan
gon giao ndp 7 ta nhan/ha/nam 1a mirc cao nhat trong chu ky kinh doanh cta
vuon ca phé”. Nhu vay, dinh muc khoan gon cd dinh t6i da ma ngudi nhén
khoén phai giao ndp cho Cong ty 1a 700kg ca phé nhan/ha/nam.

Tai trang 14 muc 7.2.1.1 quy dinh vé nghia vu ciia bén A (Cong ty), tai
trang 16 muc 7.2.2.1 quy dinh vé nghia vu ctia bén B (nguoi nhan khoan). Va tai
cac hop dong khoan gon gitra Cong ty v6i ba Lé Thi Huong H c6 néu: tai diém e
khoan 2 Diéu 2 quy dinh vé nghia vu ctia bén A:

“e) Bén A co trach nhiém thu cac khoan tien BHXH, BHYT, BHTN, BHTT,
kinh phi céng doan ciia bén B ndp vdo cudi quy II, quy 1V va dai di¢n cho bén B
ngp cdc khoan bao hiém cho co quan bdo hiém cdp trén”. Va tai diém f khoan 2
Piéu 3 ctia cac hop ddng c6 néu nghia vu ciia bén B (Ngudi nhan khoan):

“f) Déng cdc khodn bdo hiém xd hdi, bao hiém y té, bdo hiém that nghiép,
bdo hiém thdn thé, kinh phi céng dodn theo ludt dinh cho co quan bdo hiém
thong qua bén 4, ..." .

Mit khac, theo Diéu 18 va Biéu 20 cua Noi quy - quy ché hoat dong cia
cong ty TNHH MTV ca phé T1 ngay 22/7/2011. Cu thé:

“Diéu 18 : ...tién lwong ciia ¢éng nhdn truc tiép san xudt nhdn vuon cdy
dwoc thuc hién theo phwong an khodan gon vuon cdy ca phé da duwoc UBND tinh
phé duyét”.

Diéu 20: “Cong nhan nhdan khodan vwon ca phé co trach nhiém nop 100%
cdc logi hinh bdo hiém gom: BHXH, BHYT, BHTN, BHTT va kinh phi céng
dodn vé cong ty...”.

Do d6, hop ddng khoan gon da dugc giao két gitta COng ty va nguoi nhan
khoan 1a ba H 1a hop dong dan sy khong phai 1a hop dong lao dong. Trach
nhiém dong cac khoan bao hiém phan 51% cua Cong ty da dugce khoan gon cho
ba Lé Thi Huong H trude khi ba H ndp san lugng khoan Cong ty.

Nhu véy, viéc dong bao hiém xi hoi cia bén B (ba Lé Thi Huong H) Ia
hoan toan tu nguyén, theo nguyén tic c6 dong co6 hudng. Cong ty chi co trach



nhiém thu va ndp thay cho ba tai co quan bao hiém cap trén. Cong ty khong lién
quan dén nghia vu phai dong bao hiém xa hoi cho ba.

Tai Ban dn dén s so tham so 17/2022/DS-ST, ngay 13/4/2022 ciia Tod dn
nhdn déan huyén Kréng Pdc, tinh Pék Lak da tuyén xir:

- Ap dung DPiéu 5, khoan 2 Piéu 26, diém a khoan 1 Diéu 35, diém a khoan
1 Diéu 39, Diéu 147, Diéu 203, Diéu 220, Diéu 271 va Diéu 273 clia Bf luat t6
tung dan su;

- Ap dung diém c khoan 1 Diéu 688 cua Bo luat dan sy nim 2015; Céc
Diéu 256, 388, 389, 390, 412, 414, 501, 502, 503 va 506 cua B lut dan su nim
2005; diém a khoan 1 Piéu 2 Luat bao hiém x4 hoi nam 2006.

- Ap dung Diéu 24, Biéu 26 cua Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 cta Uy ban thudng vu Qudc hdi quy dinh vé muc thu, mién, giam,
thu, ndp, quan 1y va str dung an phi va I¢ phi Toa an.

Tuyén xir:

1. Khong chap nhéan yéu cau khoi kién cua nguyén don ba Lé Thi Huong H
vé viéc: Budc Cong ty Co phan ca phé T1 phai co trach nhiém tra lai cho ba sb
tién bao hiém xa hoi ma Cong ty da thu cta ba (tr nim 2011 dén nim 2019) 1a
100.018.471 dong (Mot tram triéu, khong tram mwoi tdm nghin, bon tram bdy
muoi mot dong).

2. V& an phi: Nguyén don ba Lé Thi Huong H phai chiu 5.001. OOOdéng
(Nam triéu, khéng tram 1é mét nghin dong) tién an phi Dan su so thim (theo
muc: 100.018. 47ldong X 5% = 5.001.000d6ng). Puoc khau trir vao so tlen
2.500.000 dong tién tam ung 4n phi ma ba di nop theo bién lai thu sb
60AA/2021/ 0006682 ngay 29/11/2021 tai Chi Cyc thi hanh &n dan sy huyén P.

Ba L& Thi Huong H con phai tiép tuc ndp 2.501.000d6ng (Hai triéu, nam
tram 1é mot nghin dong) tlen an phi Dan sy so tham

Ngoai ra, Toa an cip so thim con tuyén quyén khang cdo cho cac duong sy
theo quy dinh cua phap luat.

Ngay 26/4/2022 ba Lé Thi Huong H khang céo toan bd ban an so tham dé
nghi cip phiic tham chap nhan toan bd yéu cau khoi kién cia ba.

Tai phién toa, nguyén don, ngudi dai dién theo uy quyén ctia nguyén don
van giir nguyén ndi dung don khéi kién, don khang cdo. Nguoi dai dién theo iy
quyén cua bi don khong dong ¥ véi ndi dung don khoi kién, don khang céo
cua nguyén don

~ Tai phién toa, dai dién Vién kiém sat nhan dan tinh Dak Lak phat biéu quan
diém:

Vé t6 tung: Trong qua trinh thu 1y giai quyét vu an tham phan, Hoi dong xét
xur, thu ky Toa an, cac duong sy dd chap hanh ding quy dinh ctia Bo luét to tung dén
su.

Vé ndi dung: Qua phén tich danh gia cac tai lidu, chiung ctr c6 trong hd so
vu an,loi trinh bay cua cac duong su dai dién Vién kiém sat dé nghi Ho1 déng
xét xir can cur khoan 1 Diéu 308 B luat TH tung dan sy, khong chép nhan don
khang cédo cua ba Lé Thi Huong H giit nguyén ban an dan su so thim so:
17/2022/DS-ST, ngay 13/4/2022 cua Toa an nhén dén huyén Krong Pic, tinh
bak Lak.

NHAN PINH CUA TOA AN:
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Can ctr vao cac tai li¢u c6 trong hd so vu 4n d3 duoc tham tra tai phién toa, can
ctr vao két qua tranh luén tai phién tda trén co s xem xét day du cac tai lidu chimg c,
101 trinh bay cua cac duong su, y kién cua Kiém sét vién, Hoi dong xét xir nhan dinh:

[1] Vé t6 tung: Pon khang cdo cua nguyen don ndp trong han luét dinh,
d3 ndp tién tam Ung an phi nén vu an dugc giai quyét theo trinh tu phuc tham.

[2] Xét don khang cdo ctia ba Lé Thi Huong H thiy rang:

Theo hop dong khoan gon s 17/2011/HP-GK ngay 27/8/2011 va hop
d6ng khoan gon s6 42/2014/HDP-GK ngay 27/8/2014 giira ba Lé Thi Huong H
v6i Cong ty thi day 14 hop dong dan sy, khong phai 14 hop dong lao dong. Viéc
ky hop ddng khoan gon gitta ba Lé Thi Huong H véi Cong ty Co phan ca phé
T1 duoc thuc hién theo Phuong an khodn gon da dugc UBND tinh Pik Lik phé
duyét theo Quyét dinh 1399/QP-UBND ngay 08/6/2011 va theo cac hop dong
thi khéng quy dinh Cong ty Co6 phan ca phé T1 phai tra luong cho ba Lé Thi
Huong H va ba H ciing thira nhan viéc nay. Nén trach nhiém déng bao hiém xa
hoi 100% thude vé ba H. Tai phuong an khoan gon vudn ciy ca phé da duoc
UBND tinh phé duyét theo Quyét dinh 1399/QD-UBND ngay 08/6/2011, néu:

+ Tai trang 14 muc 7.2.1.1 cua Phuong an khoan gon vuodn cay ca phé quy
dinh vé nghia vu ctia bén A (cong ty): “Bén A cé trdach nhiém thu cdc khodn tién
BHXH, BHYT, BHTN, kinh phi Céng dodn ciia bén B nép vao thdng cudi moi
quy va dai dién cho bén B nép cdc khodn bdo hiém cho co quan bdo hiém cdp
trén. Truong hop bén B khong nop du va dung thoi gian dong cac khoan bado
hiém thi bén B chiu ldi sudt ngdn hang. Truong hop khéng ndp, ndp khéng di,
khong dung thoi gian quy dinh thi bén B chiu hoan toan trach nhiém voi co
quan bdo hiém va céng doan cdp trén theo quy dinh”

+ Tai trang 16 muc 7.2.2.1 ctua Phuong an khoan gon vuon cay ca phé quy
dinh vé nghia vy cua bén B (ngudi nhan khoan : “Ddng cdc khoan bao hiém xa
héi, bio hiém y té, bao hiém that nghiép, bao hiém than thé, kinh phi céng dodn
theo ludt dinh cho co quan bao hiém thong qua bén A (Thoi gian dong tir ngay
15 dén 25 thang cudi quy trong ndm, cu thé vdo thang 3 — thang 6 — thang 9 —
thang 12 hang nam) va ty tuc bao ho lao dong”.

- Tai diém e khoan 2 ctia cac hop dong khoan gon giira Cong ty véi ba H
déu quy dinh vé Nghia vu ctia bén A (Cong ty) 1a: “e) Bén A cé trach nhiém thu
cac khoan tiéen BHXH, BHYT, BHTN, BHTT, kinh phi céng dodn ciia bén B nép
vao cudi quy II, quy 1V va dai dién cho bén B ngp cdc khoan bao hiém cho co
quan bdo hiém cdp trén”. Va tai diém f khoan 2 Piéu 3 cta cac hop dong quy
dinh vé nghia vu cua ben B (Nguoi nhén khoan) la: “f) Bong cdc khoan bao
hiém xd hoi, bdo hiém y té, bao hiém that nghiép, bao hiém than the kinh pht
cong doan theo ludt dinh cho co quan bdo hiém théng qua bén A, .

Mit khac, theo cac hop dong khoan gon da ky gitra Cong ty véi ba H thi
hai bén déu da thuc hién ding theo DPiéu 18 va Diéu 20 cia Noi quy - Quy ché
hoat dong cua Cong ty TNHH MTV ca phé T1 ngay 22/7/2011. Cu thé:

Diéu 18: Tién lu’o‘ng clia cong nhan tryc tlep sdn xudt nhan vieon cdy diege
thuc hién theo phwong dan khoan gon vuon cdy ca phé da dwoc UBND tinh phé
duyét”

Diéu 20: Céng nhdn nhdn khodn vuon ca phé cé trach nhiém ngp 100%
cdc logi hinh bdo hiém gom: BHXH, BHYT, BHTN, BHTT va kinh phi céng
dodn vé cong ty...”.

Tai diém a khoan 1 Piéu 2 cia Luat Bao hiém xa hoi naim 2006 quy dinh:



“]. Nguoi lao déng tham gia bdo hiém xd héi bdt budc la cong din Viét
Nam, bao g&m:

a) Nguwoi lam viéc theo hop dong lao déng khéng xdc dinh thoi han, hop
dong lao déng cé thoi han tir di ba thang tré lén;

Do d6, Hop dong khoan gon thuc hién theo phuwong an khoan gon vuodn ciy
ca phé . Theo phuong an khoan gon H phi san xuét tinh trén 01 ha ca phé cong
ty du kién phan 51% khoan gon cho cht ho 21.399.312 d6ng/ ha/ nam (trong dé
6 chi tiéu Bdio hiém cdc logi) tinh theo gi4 binh quan cta 5 nim gin nhat véi
gia 12 30.000d/ kg ca phé nhan. H phi phan 51% Céng ty khoan gon cho ngudi
nhan khoan quy ra ca phé nhan la: 21.399.312 d /ha/ nam : 30.000d/ kg = 713
kg.

Pang 1& dinh mirc san lwgng nguoi nhan khoan phai nop 1.428 kg ca phé
nhan/ha/nam nhung theo phuong an khoan gon thi hg ndong truong vién chi phai
nop cho mét ha la: 1.428 kg - 713 kg = 715 kg (quy tron 700kg ca phé
nhan)/ha/nam. Do dd, ¢6 co so dé khang dinh trach nhiém déng bao hiém x4 hoi
100% thudc vé ngudi lao dong. Cong ty chi co trach nhiém thu va dong giup cho
ba H.

Tir nhitng phan tich trén, Hoi dong xét xir nhan thay 4n so tham da xét xur
1a ¢ can cr nén khong chap nhan khang cio cta ba Lé Thi Huong H
[3] Vé an phi DSPT: Do khong dugc chap nhan khang cdo nén ba Lé Thi
Huong H phai chiu 4n phi dan su phiic tham.
Vi cac lé trén;
QUYET PINH:

[1] Can ctr khoan 1 Piéu 308 B luat to tung dan sy, khong chap nhan khang
c4o cua ba Lé Thi Huong H - Giir nguyén ban an so tham so 17/2022/DS-ST,
ngay 13/4/2022 ctia Toa 4n nhan dan huyén Krong Pac, tinh Pak Lak

[2] Ap dung diém ¢ khoan 1 Diéu 688 cua B luat dan sy nim 2015; Cac
Diéu 256, 388, 389, 390, 412, 414, 501, 502, 503 va 506 cia B luat ddn su ndm
2005; diém a khoan 1 Diéu 2 Luat bao hiém xa hoi ndm 2006. Khoan 1 Diéu 26,
Khoan 1 Piéu 29 cia Nghi quyét o 326/2016/ UBTVQH14 ngay 30/12/2016
ciia Uy ban thuong vu Quéc hoi quy dinh vé murc thu, mién, giam, thu, ndp,
quan 1y va sit dung an phi va 1€ phi Toa an.

Tuyén xir: Khong chip nhan toan b yéu cau khdi kién ctia nguyén don ba
Lé Thi Huong H vé viéc: Budc Cong ty Co phan ca phé T1 phai co trach nhiém
tra lai cho ba so tién bao hiém xa hoi ma Cong ty da thu cua ba (tir nim 2011
dén nam 2019) 1a 100.018.471d (Mot tram triéu, khéng tram mwoi tam nghin,
bén tram bdy mwoi mot dong).

[3] V& 4n phi dan sy so thim: Ba Lé Thi Huong H phai chiu 5.001.000 dong
(Nam triéu, khong tram 1é mét nghin dong) tién an phi Dan su so thAm. Pugc
khau trir vao sd tién 2.500.000 dong tién tam Gmg an phi ma ba H da ndp theo
bién lai thu s 60AA/2021/ 0006682 ngay 29/11/2021 tai H Cuc thi hanh an dan
su huyén P. Ba Lé Thi Huong H con phai tiép tuc ndp 2.501.000 dong (Hai
triéu, nam tram 1é mot nghin dong) tién an phi Dan sy so tham.

[4] V& 4n phi dan sw phuc thim:Ba Lé Thi Huong H phai chiu 300.000 dong an
phi Dan su phuc tham, dugc khau trir vao s tién 300.000 tién tam ung an phi da ndp
theo bién lai thu s AA/2021/0016075, ngay 26/4/2022 tai Chi cuc thi hanh an dan su
huyén P, tinh PakLk.
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[5] Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén 4n.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Pik Lik; THAM PHAN - CHU TQA PHIEN TOA
- TAND huyén Krong Péc;

- CCTHADS huy¢n P;

- Duong su;

- Luu ho so. (Pi ky)

Pinh Thi Tuyét



