TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH DPoc lap — Tw do — Hanh phuc

Ban 4n sb: 131/2021/HS-PT
Ngay: 09 - 3 - 2021

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic thdm gém co:

Tham phan — Chu toa phién toa: Ong Tran Vin Muoi
Céac Tham phan: Ong Pham Hong Phong
Ba Nguyén Thi Thuy Vii

- Thw ky phién toa: Ba Tran Thi Kim Yén — Thu ky Toa 4n nhan dan cip
cao tai Thanh pho H6 Chi Minh.

- Pai di¢n Vién kiém sdt nhan dén cép cao tai Thanh phé Ho Chi Minh
tham gia phién toa: Ong Nguyén Khanh Toan - Kiém sét vién.

Ngay 09 thang 3 nam 2021 tai try s& Toa an nhan dan cép cao tai Thanh
phd H6 Chi Minh xét xir phuc tham cong khai vu 4n hinh su phtc tham thu 1y sé:
581/2020/TLPT-HS ngay 21 thang 10 ndm 2020 ddi v&i bi cdo Tran Van B do
c6 khang cdo cua bi céo ddi v6i Ban 4n hinh sy so thim sb: 62/2020/HS-ST
ngay 08 thang 9 nim 2020 cua Toa an nhan dan tinh Pong Nai.

- Bi cdo co khang cdo:

Tran Vin B (Tén goi khac: khong), sinh nam 1979 tai tinh Can Tho; HO
khau thuong tru: Ap X4, xa H, huyén P, tinh Hau Giang; Chd & trudc khi pham
t6i: S nha B6, B, phudng B1, thanh Phd B2, tinh Pong Nai; Nghé nghiép: Cong
nhan; Trinh d6 van héa (hoc Vén): Lop 1/12. Dan tc: Kinh; Gidi tinh: Nam; Toén
gido: Khong; Qudc tich: Viét Nam; Con 6ng Tran Vin N (d3 chét) va ba Lé Thi
H, sinh nim 1942; c6 vo tén Nguyén Thi Bé Thu, sinh nim 1986; c6 hai nguoi
con lén nhit sinh nidm 2005, nhé nhat sinh ndm 2012; Tién 4n, tién su: Khong;
Bi bat tam giam ngay 20/5/2020 theo Lénh bét dé tam giam s 2128/LTG-PCO01
ngay 11/12/2019 ctiia Co quan Canh sat diéu tra Cong an tinh Pong Nai. Hién bi
cdo dang bi tam giam tai Trai tam giam Cong an tinh Déng Nai (c6 mat).

Nguoi bao chira cho bi cdo theo yéu cau: Luat su Phan Pinh Bao T2 —
Doan luat su tinh Pong Nai (c6 mat).
- Bi hagi: Cong ty Trach nhi¢m hiru han mot thanh vién (TNHH MTV) H3.
Dia chi chi nhanh tai: Khu phé X3, phuong T, thanh phd B2, tinh Pong
Nai.

Dai di¢n theo phéap ludt: Ba Nguyén Thj Kim L2, sinh ndm 1969; Chirc vu
Giam doc.



Dia chi: S6 X7, N, phuong T, thanh phé B2, Déng Nai.

(Nhirmg nguoi tham gia t6 tung khac khong c6 khang cdo, khang nghi,
khong lién quan dén khang cdo nén Toa an khong tri¢u tap)

NOI DUNG VU AN:

Theo cac tai liéu co6 trong ho so vu an va dién bién tai phién toa, ndi dung
vu an duoc tom tat nhu sau:

Cong ty trach nhiém hiru han mot thanh vién H3 (goi tat 13 cong ty H3) ¢o
chi nhanh tai dia chi: Khu phd X3, phuong T, thanh phé B2, tinh Pong Nai do
ba Nguyén Thi Kim L2 lam Giam ddc, chuyén kinh doanh mua ban cac mat
hang thuc pham, gia vi nhu: nudc tuong, nudc mam, mi go1, ca phé,... cho cac
dai Iy va tiém tap hoa trén dia ban thanh phd B2, tinh Pong Nai. Vio ngay
28/7/2017, Tran Vin B dugc ba L2 tuyén dung vao cong ty lam viéc, v6i nhiém
vu cu thé nhu sau: Dya vao nhu ciu mua hang cua céc khach hang vé $6 lugng,
chung loai, ké toan ban hang 1a ba Vii Tuyét N2 sé& in phiéu xuit kho véi cac noi
dung s6 lwong va chung loai hang hoa nhu yéu cau cua khach hang, sau d6 giao
phiéu nay cho nhan vién giao hang, nhan vién giao hang dwa phiéu nay cho anh
Trinh Minh D3 1a thu kho, anh D3 giao phiéu xuét kho cho chi Hoang Thi N3 1a
ké toan kho dé theo doi sb lwong, ching loai hang xuat ra khoi kho nhim déi
chiéu véi ké toan ban hang. B nhan hang kém phiéu xuat kho va dia chi khach
hang dé giao dang sd luong, chung loai theo yéu cau cta khach hang va thu tién.
Dén cudi ngay thi B dem tién khach hang da tra vé ndp lai cong ty sau khi da trir
di cac chi phi nhu chi phi cAu duong, chi phi hoa tiéu, chi phi hd tro cho khach
hang, néu khach hang chua tra hodc tra chua du thi B bao cho ba Phan Thi Thu
P 1a ké toan cong no 1ap danh sach va theo doi dé tiép tuc thu hoi ng. Pbi vai sb
tién B ndp vé cong ty thi B ty ké ra twong ung voi cic hoa don ban hang cho
timg khach hang (Néu khach hang tra tién thi khach hang s& giit héa don hoic
ky x4c nhan vao hoéa don va giao cho B giit néu tra chua hét), giao cho chi
Duong Hong T5 1a tha qui kiém tra, di v6i tién chua thu hodc thu chwa du cua
khach hang sau khi bao cho chi P theo d&i tong hop thi chuyén qua chi Pham
Thi T5 13 ké toan tong hop xut ra danh sach khach hang con ng dé xac nhan
giita ké toan cong no va B bang can ddi cong no dé theo ddi, trudng hO’p B glao
khong hét hang thi B s& lién hé vai chi Nga la ké toan ban hang dé d6i chiéu
klem tra va giao lai hang cho chi N3 1a ké toan kho nhap hang vao kho. Déi voi
s6 ng méi phat sinh va ng cti ctia khach hang, B tiép tuc git phiéu giao hang dé
hém sau di thu tiép.

Loi dung su so hd trong viéc quan 1y don no khach hang cta bo phan ké
toan cong no va thu quy cong ty, B da ndy sinh y dinh thyc hién vi¢c bot xén
tién thu tir khach hang bang thi doan sau: Khi nhan don hang tir cong ty giao
cho khach va thu tién, B khong giao hét sd tién thu duoc tir khach hang cho thu
quy ma moi ngay gitr lai mot khoan tlen dé str dung vao viéc danh bac (ghi sb dé)
va tiéu xai. Khi ké toan cong ty yéu cau B giao cic don ng hang ngay cua khach
hang dé quan 1y, theo ddi thi B néi ddi 1a khach hang chua tra tién, vi tin tudng
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nén ké toan cong no di dé cho Bty quan 1y cac don ng va thu tién cua khéach.
Loi dung viéc nay, mdi ngay sau khi thu tién hang cua khach, B da rat bt mot
khoan tién tir 20.000.000 déng dén 50.000.000 dong dé st dung vao viéc ghi sb
dé. Sau do, B dung cac don hang ciia ngdy hém sau thu tién ctia khach dé bu vao
sd tién ma B rut ra dé danh bac ctia ngay hém trudce. VGi hanh vi va thu doan
nhu trén, tUr ngay 25/12/2018 dén ngay 12/01/2019, Tran Van B da nhiéu 1an rat
tong cong s tién 1.286.544.000d (Mot ty hai trim tdm muoi sau tri¢u nam tram
bén muoi boén dong) ctia 41 khach hang, khong giao ndp vé cho cong ty H3 theo
quy dinh, ma chiém doat dung vao viéc danh bac va tiéu xai hét, cu thé nhu sau:

- Ngay 25/12/2019, B nhan hang 02 héa don xuat kho véi tong gia tri tién
hang 1a 53.303.000 dong va thu no cii 1a 37.084.000 dong nén tong sb tién phai
thu 13 90.387.000 dong. Két qua B d3 ndp vao Cong ty 1a 50.757.000 dong, gom:
nop thit quy cong ty 48.847.000 ddng, chi phi cau dudng 35.000 dong, hd tro
chiét khau khach hang 752.000 dong, hang tra vé tri gia 1.123.000 dong; B bao
cong no méi phat sinh 1a 39.630.000 dong. Qua kiém tra cong ty phat hién thyc
té B di thu 62.763.000 dong nhung chi bao 50.784.000 dong dé chiém doat s6
tién 11.979.000 ddng cua cong ty. Cu thé: Hoa don mua hang cua chi Nguyén
Thi H6 sinh ndm 1973, ho khau thuong tri: khu phd X2, phuong L, thanh phd
B2, tinh Pdng Nai 1a chii tiém tap hoa chi H6 véi s6 tién 1a 11.979.000 dong.

- Ngay 26/12/2019, B nhan hang 08 héa don xuat kho véi tong gia tri tién
hang 1a 296.038.000 dong. Két qua B da ndp vao cong ty 171.663.000 dong,
goém: Nop thu quy 163.678.000 déng, hd tro cho khach hang 6.905.000 dong,
hang tra vé 1.080.000 dong; B bao cong no méi phat sinh 1a 200.661.000 dong.
Qua kiém tra, Cong ty phat hién thuc té B da thu dugc 210.856.000 dong, nhung
chi bao thu dugc 171.663.000 dong dé chiém 39.193.000 dong cua cong ty. Cu
thé: Chi Pham Thi Thu H8, sinh nim 1972, ho khau thuong tra: ép C, phuong H,
thanh phé B2, tinh Pong Nai 13 chi tiém tap héa T9 chg H da thanh toan hoa
don mua hang 26.390.000 déng, nhung B bio cong ty 1a khach hang méi tra
16.390.000 dong va B chiém doat 10.000.000 dong; chi Hd Thi Kim N4, sinh
nim 1981, ho khau thuong tri: 117/24 khu phd A, phuong H, thanh phd B2,
tinh Pong Nai 1 chi tiém tap hoa chi N4 & chg H da thanh toan héa don mua
hang tri gia 29.193.000 dong nhung B khong bao cong ty dé chiém doat sb tién
nay.

- Ngay 28/12/2019, B nhan hang 11 héa don xuat kho véi tong gia tri tién
hang 1 418.086.000 dong. Két qua B d3 ndp vao Cong ty 223.384.000 dong, cu
thé: ndp B ndp vé thi quy cong ty 206.376.000 dong, tién hang tra vé 2.128.000
ddng, tién hoa chi 15.000 ddng, tién hd trg cho khach hang 14.865.000 dong va
B béo cong no méi 1a 344.338.000 dong. Qua kiém tra, Cong ty phat hién thuc
té B thu dugc 281.732.000 dong, nhung chi bao thu dugc 223.384.000 dong va
chiém doat 58.348.000 dong cua cong ty. Cu thé: Khach hang Chu Thi Hong
H10, sinh ndm 1982, hd khau thuong tra: 94/42, khu pho X3, phuong T, thanh
phé B2, tinh Pong Nai 1a chii tiém tap hoa C & chg S da thanh toan hoa don mua
hang tri gia 50.886.000 dong, nhung B chi bao thu duoc 20.886.000 ddong va
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chiém doat 30.000.000 ddng cia cong ty; khach hang Pham Thi Kim L9, sinh
nim 1977, ho khau thuong tra: khu phd X1, phuong T, thanh phd B2, tinh Pong
Nai Ia chu tiém tap héa B & chg S da thanh toan hoéa don mua hang tri gia
20.040.000 dong nhung B khéng bao cong ty va chiém doat; khach hang Pham
Thi Thu H12, sinh ndm 1972, ho khau thuong tra ép C, phuong H, thanh phd B2,
tinh Pong Nai 14 cha tiém tap hoa T & chg H dé thanh toan hoa don mua hang tri
gia 8.308.000 dong nhung B khong bao cong ty va chiém doat. (But luc 121,
123, 125,217, 235, 515, 523).

- Ngay 29/12/2019, B nhan hang 11 héa don xuét kho véi tong gia tri tién
hang 13 466.154.000 dong. Két qua, B da nop vé cong ty 440.813.000 dong, gom
nop thuy quy cong ty 420.077.000 dong, tién hang tra vé 5.490.000 ddng, tién
hd tro cho khach hang 15. 246.000 doéng va bao cong ng mai 1a 375.104.000
d6ng. Qua kiém tra thuc té Cong ty phat hién B thu dugc 560.813.000 dong,
nhung chi bao cong ty 1a thu duge 440.813.000 dong va chiém doat 120.000.000
dong Cu thé: Chi Pham Thi B, sinh nim 1966, ho khau thuong tra: 28A/1, khu
phé X3, phuong T, thanh phé B2, tinh Dong Nai la chu ctra hang tap hoa H da
thanh toan tién mua hang 117.378.000 dong, nhung B chi bdo dugc thu duoc
37.378.000 dong va chiém doat 80.000.000 dong cua cong ty; chi Pham Thi D,
sinh nam 1969, ho khau thuong tra: 183B/1, khu phd X, phuong T, thanh phé
B2, tinh Pong Nai 1a cha cira hang tap hoa C1 di thanh toan tién mua hang
30.100.000 dong nhung B khong bao cong ty va chiém doat; chi Pham Thi Kim
D7, sinh ndm 1966, ho khau thuong tra: khu phd X1, phuong T, thanh phé B2,
tinh Pong Nai 1a cha cira hang tap hoa C 16n da thanh toan tién mua hang
10.000.000 dong nhung B khong bao cong ty va chiém doat.

- Ngay 01/01/2019, B nhan hang 17 héa don xuét kho voi téng sb gid tri
tlén hang 13 600.610.000 dong. Két qua, B da nop vé cong ty 382.053.000 dong,
gom nop thu quy coéng ty 367.945.000 ddng, tién hang tra vé 3.928.000 dong,
tién hoa chi 15.000 dong, tién hd trg cho khach hang 10.165.000 dong va béo
cong ng méi phat sinh 14 471.448.000 dong. Qua kiém tra thuc té Cong ty phat
hién B thu dugc 522.026.000 ddng, nhung chi bio cong ty 1a thu duoc
382.053.000 dong va chiém doat 139.973.000 dong cia cong ty. Cu thé: Chi
Phan Thi B10, sinh nim 1968, h khau thudng tra: khu phé X3, phuong T,
thanh phd B2, tinh Pong Nai 1 chu tiém tap hoa C1 da thanh toan hoa don mua
hang tri gia 41.825.000 déng nhung B chi bao cong ty 1a thu duoc 26.825.000
d6ng va chiém doat 15.000.000 dong cua cong ty; chi Nguyén Thi M2, sinh nim
1979, ho khau thuong tra: 121/25 phuong H, thanh phd B2, tinh Pong Nai 14
chu tiém tap hdéa C7 & chg H da thanh toan hoa don mua hang tri gid 84.516.000
déng nhung B chi bao coéng ty 1a thu dugc 30.000.000 dong va chiém doat
54.516.000 ddng cua cong ty; anh Pham Thanh P8, sinh nam 1979, ho khéu
thudng tr: t6 21, ap C, phuong H, thanh phd B2, tinh Pong Nai 1a chil tiém tap
hoéa D & cho H di thanh toan héa don mua hang tri gia 13.422.000 dong nhung
B khong bao cong ty va chiém doat; chi Nguyén Thi V, sinh ndm 1972, ho khau
thudng tri: khu phd X2, phuong T, thanh phd B2, tinh Pong Nai 1a chu tiém tap
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hoa C8 ¢ chg S di thanh toan hoa don mua hang tri gia 32.920.000 déng nhung
B khéng béo cong ty va chiém doat; chi Bui Thi Hoang A, sinh nim 1977, ho
khau thuong tra: 36/3D khu phd X2, phuong T, thanh phd B2, tinh Pong Nai 13
chu ctra hang P ¢ cho T d3 thanh todn héa don mua hang tri gia 17.835.000 dong
nhung B khong béo cong ty va chiém doat; chi Nguyén Bich T14, sinh nim
1978, ho khau thudng tri: khu phé X1, phuong T, thanh phd B2, tinh Pong Nai
1a chu tiém tap hoa D ¢ chg S da thanh todn hoa don mua hang tri gia 6.280.000
d6ng nhung B khong bao cong ty va chiém doat.

- Ngay 02/01/2019, B nhan hang 09 héa don xuat kho véi tong gia tri tién
hang 14 200.028.000 dong. Két qua B da nop vé cong ty 222.379. 000 dong, gdom:
ndp cho thu quy cong ty 182.994.000 dong, 25.277.000 dong, tién hang tra
3.928.000 dong, tién hoa chi 15.000 dong, tién hd trg khach hang 10.165.000
dong va bao cong ng moi phat sinh 1a 164.967.000 dong. Qua kiém tra thyc té
Cong ty phat hién B thu duoc 304.044.000 dong, nhung B chi bao cong ty 1a thu
dugc 222.379.000 dong va chiém doat 81.665.000 ddng cua cong ty. Cu thé: chi
Hb Thi Kim N8, sinh nam 1981, ho khau thuong tra: 117/24 khu phé A, phuong
H, thanh phd B2, tinh Pong Nai 14 chi cira hang tap hoa C6 & chg H di thanh
toan hoa don mua hang tri gia 11.863.000 déng nhung B khong bao cong ty va
chiém doat; chi Nguyén Thi H13 1a chu tiém tap héa T & cho H da thanh toan
hoa don mua hang tri gid 25.557.000 dong nhung B khong bao cong ty va chiém
doat; chi Pham Thi D4, sinh nam 1969, ho khau thuong trii: 183B/1, khu phé X1,
phudng T, thanh phd B2, tinh Pong Nai 1a cha cira hang tap héa D nho & chg
Sit da thanh toan hoa don mua hang tri gia 5.055.000 dong nhung B khong bao
cong ty va chiém doat; chi Nguyén Thi S, sinh nim 1962, ho khau thuong tra:
24/42 khu phd X7, phuong H, thanh phé B2, tinh Pong Nai chi tiém tap hoa co
Sang ¢ cho T di thanh toan hoa don mua hang trj gia 19.630.000 dong nhung B
khong bao cong ty va chiém doat; vo chong anh chi Cao Pirc H1 va Nguyén
Mai N9, ho khau thuong tra: 93/20B, khu phd X8, phudng T, thanh phd B2, tinh
Pong Nai 13 chu ctra hang tap hoa chi L5 ¢ chg T da thanh toan hoa don mua
hang tri gia 19.560.000 dong nhung B khong bao cong ty va chiém doat.

- Ngay 04/01/2019, B nhan hang 14 héa don xuit kho voi tong gia tri tlén
hang 1a 1.778.115.933 dong. Két qua, B nop Ve cong ty 856.523.000 dong, gom:
nop cho thu quy cong ty 781.964.000 dong, tién hang tra vé 712.000 dong, hoa
chi 15.000 dong, hd trg cho khach hang 73.832.000 dong; B bao cong no mdi
phat sinh 1a 1.054.230.000 dng. Qua kiém tra Cong ty phat hién thuc té B thu
dugc 1.067.205.000 ddng, nhung B chi bao cong ty 1a thu dugc 856.523.000
d6ng va chiém doat 210.682.000 ddng cta cong ty. Cu thé: chi Nguyén Thi H14,
sinh nam 1969, ho khau thuong tra: ap B, xd T, huyén V, tinh Péng Nai 1a chu
ti¢ém tap hoa H14 ¢ cho T, huyén V da thanh toan hoa don mua hang tri gia
2.260.000 ddng nhung B khong bao cong ty va chiém doat; chi Lé Khéc U sinh
nim 1975, ho khau thuong tra: to 18, khu phd A, phuong H, thanh phd B2, tinh
Dé)ng Nai la chu tiém tap hoa U & chg H da thanh toan héa don mua hang tri gia
16.060.000 dé)ng nhung B khong bao cong ty va chiém doat; chi Pham Thi Mai

5



C15 sinh nim 1968, ho khau thuong tra: 112/7 khu phd 5A, phuong T, thanh
phé B2, tinh Pong Nai 13 chu tiém tap hoa M4 & cho sit di thanh toan hoa don
mua hang tri gia 47.190.000 dong nhung B khong bao cong ty va chiém doat;
chi Pinh Thi Thu H18 sinh ndm 1976, ho khau thuong tra: khu phd 5B, phuong
T, thanh phé B2, tinh Pong Nai 14 chi tiém tap hoa H9 d3 thanh toan héa don
mua hang tri gia 374.489.000 dong nhung B bao cong ty 13 méi thu duoc
281.072.000 va chiém doat 93.417.000 dong ctia cong ty; chi Pham Thi B, sinh
nam 1966, ho khau thuong tra: 28A/1, khu phd X3, phuong T, thanh phd B2,
tinh Pong Nai 14 chu tiém tap hoa H & cho S da thanh toan hoa don mua hang tri
gia 13.190.000 dong nhung B khong bao cong ty va chiém doat; anh Tran Quoc
L9, sinh ndam 1977, ho khau thuong tra: khu phd 3, phuong T, thanh phé B2,
tinh Pong Nai 1a chu tiém tap hoéa D da thanh toan hoa don mua hang tri gia
38.205.000 dong nhung B khong bao cong ty va chiém doat.

- Ngay 05/01/2019, B nhan hang 19 héa don xuét kho véi tong gia tri tién
hang 1a 984.273.000 dong. Két qua, B d3 ndp cong ty 95.980.000 dong, gém:
ndp thu quy cong ty 37.641.000 dong, tién hang tra vé 9.021.000 dong, hd tro
khach hang 49.318.000 déng va B bao cong ng mdi phat sinh 13 888.293.000
ddng. Qua kiém tra Cong ty phat hién thuc té B thu dugc 543.681.000 dong,
nhung B chi bio cong ty 1a thu duoc 95.980.000 dong va chiém doat
447.701.000 dong cua cong ty. Cu thé: anh Lé Minh B, sinh nam 1978, ho khau
thuong tra: khu phé 2, phuong T, thanh phd B2 1a chu tiém tap hoa D & cho S
d3 thanh toan héa don mua hang tri gia 109.970.000 dong nhung B khong bao
cong ty va chiém doat; chi Nguyén Thi K, sinh nim 1976, ho khéu thuong tra:
khu phd 3, phuong T, thanh phd B2 1a chu tiém tap héa B & chg S da thanh toan
hoéa don mua hang tri gia 193.200.000 déng nhung B khong bao cong ty va
chiém doat; chi Nguyén Thi V, sinh nim 1972, ho khau thuong tra: khu phé 2,
phuong T, thanh phd B2, 1a chu tiém tap hoa ¢6 V & chg S di thanh thoan hoa
don mua hang tri gia 468.200.000 déng nhung B chi bao cong ty 1a thu duoc
368.200.000 dong va chiém doat 100.000.000 dong cta cong ty; chi Nguyén Thi
Lé L10, sinh nim 1964, ho khau thuong tri: 38/5, khu phd 1, phuong T, thanh
phé B2, tinh Pong Nai 1a chi cira hang tap héa L10 & cho S di thanh toan hoa
don mua hang tri gia 44.531.000 ddng nhung B khong bao cong ty va chiém
doat.

- Ngay 09/01/2019, B nhan hang 14 héa don xuat kho véi tong gia tri t1én
hang 13 382.933.000 dong. Két qua, B da nop vé cong ty 310.164.000 dong, gom:
nop thi quy cong ty 292.610.000 dong, tién hang tra vé 3.813.000 dong, hd tro
cho khach hang 13.741.000 dong va bao céng ng mai phat sinh 1a 325.614.000
d6ng. Qua kiém tra Cong ty phat hién thuc té B thu dugc 383.513.000 dong,
nhung B chi bao cong ty 1a thu duoc 310.164.000 dong va chiém doat
73.349.000 déng ctua cong ty. Cu thé: anh Tran Quéc L, sinh nim 1977, ho khau
thuong tra: khu phd 3, phuong T, thanh phd B2 13 chu tiém tap héa D & cho S
d3 thanh toan héa don mua hang tri gia 163.950.000 dong nhung B bao cong ty
1a chi thu duoc 103.950.000 dong va chiém 60.000.000 dong cia cong ty; chi
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Pham Thi Mai C6, ,sinh nam 1968, ho khau thuong tra: 112/7 khu phé 5A,
phuong T, thanh ph6 B2 1a chu tiém tap héa M ¢ cho S da thanh toan héa don
mua hang tr1 gia 13.349.000 dong nhung B khong bdo cong ty va chiém doat.

- Ngay 10/01/2019, B nhan hang 07 héa don xuét kho véi tong gia tri tién
hang 13 51.713.000 dong. Két qua, B da nop vé cong ty 470.947.000 dong, gom:
nop thu quy cong ty 467.406.000 ddong, tién hang tra vé 1.773.000 dong, tién
hoa chi 15.000 dong, tién hd tro cho khach hang 1.753.000 dong va B bao cong
ng méi phat sinh 1a 19.301.000 dong. Qua kiém tra Cong ty phat hién thuc té B
thu duoc 476.833.000 dong, nhung B chi bao cong ty 1a thu duoc 470.947.000
dong va chiém doat 5.886.000 dong cua cong ty. Cu thé: chi Ninh Huong G,
sinh nam 1979, ho khau thuong trii: khu phd 9, phuong T, thanh phd B2, tinh
DPong Nai 13 chu cta khach hang P & L da thanh toan héa don mua hang tri gia
5.886.000 dong nhung B khong bao cong ty va chiém doat.

- Ngay 11/01/2019, B nhan hang 11 héa don xuét kho véi tong gia tri tién
hang 1a 262.620.000 dong. Két qua, B nop vé Cong ty 243.944.000 dong, gom:
ndp thi quy cong ty 235.567.000 dong, hoa chi 40.000 dong, tién hd trg cho
khach hang 8.337.000 dong va B bao cong ng méi phat sinh 1a 116.439.000
d6ng. Qua kiém tra Cong ty phat hién thuc té B thu 330.154.000 dong, nhung B
chi bao cong ty 1a thu dugc 243.944.000 dong va chiém doat 86.210.000 dong
ctia cong ty. Cu thé: chi Bui Thi Minh T17, sinh nam 1999, ho khau thudng tra:
8/6 khu phd 6, phuong Tan Bién, thanh phd B2, tinh Pong Nai 14 chu cira hang
P & cho sat da thanh toan hoa don mua hang tri gia 8.320.000 déng nhung B
khong bao cong ty va chiém doat; anh Tran Qudc L 14 chu cira hang tap héa D &
chg S di thanh toan 02 (hai) hoa don mua hang tri gia 32.740.000 dong va
45.150.000 dong nhung B khong bao cong ty va chiém doat (But luc 127, 235,
179, 181, 183, 499, 520)

- Ngay 12/01/2019, B nhan hang 09 héa don xudt kho voi tong gia tri tién
hang la 138.597.000 dong. Két qua, B da nop Ve Cong ty 225.060.000 dong,
gom: nop thu quy cong ty 222.784.000 dong, tién hang tra vé 2.081.000 dong,
tién hoa chi 25.000 ddng, tién hd tro khach hang 170.000 dong va B bao cong
no méi phat sinh 1a 43.821.000 dong. Qua kiém tra Cong ty phat hién thuc té B
thu duoc 236.0518.000 dong, nhung B chi bao cong ty 1a thu dugce 225.060.000
d6ng va chiém doat 11.458.000 dong cua cong ty. Cu thé: chi Nguyén Bich T18,
sinh nam 1978, ho khau thuong tri: khu phd 1, phuong T, thanh phd B2, tinh
Pong Nai 1a cha tiép tap hoa D di thanh toan héa don mua hang tri gia
5.196.000 d¢ong nhung B khong bao cong ty va chiém doat; chi Nguyén Thi H11,
sinh nam 1975, ho khau thuong tra: 4p C, phuong H, thanh phd B2 1a chu tiép
tap hoa H & chg C da thanh toan hoa don mua hang tri gia 2.099.000 déng
nhung B khong bdo cong ty va chiém doat; chi Nguyén Thi H15, sinh nim 1979,
ho khau thuong tra: khu phd A, phuong H, thanh phd B2 1a chu tiém tap hoa H
& cho H di thanh toan hoa don mua hang tri gia 2.545.000 dong nhung B khong
bao cong ty va chiém doat; chi Huynh Van N8, sinh nam 1955, ho khau thuong



tra: ép 2,xa T, huyén V la chu qfra hang tap héa B & cho T da thanh ‘goém hoa
don mua hang tri gia 1.271.000 dong nhung B khong b4o cong ty va chiém doat.

Ngoai ra B con no 347.000 ddng tién hoa don di thanh toan nhung chwa
ndp cho cong ty.

Tai ban an hinh sw so tham 62/2020/HS-ST ngay 08 thang 9 nam 2020
Toa an nhan ddn tinh Dong Nai da quyét dinh:

Tuyén bo bi cdo Tran Van B pham t01 “Tham 6 tai san”.

Cin cir diém a khodn 4 Diéu 353, diém g khoan 1 Piéu 52, diém s khoan
1 va khoan 2 Biéu 51 B0 luat hinh sy nam 2015 (stra d61 bo sung nam 2017).

Xt phat bi cao Tran Vin B 20 (hai mwoi) nim ti. Thoi han tu tinh tir
ngay 20/5/2020.

Ngoai ra ban an so thim con quyét dinh vé trach nhiém dan sy, an phi va
quyén khang céo theo quy dinh phép lut.

Sau khi xét xtr so thim, ngay 23/9/2020 bi cdo Tran Vin B khang cao xin
giam nhe hinh phat.

Tai phién toa phuc thAm, bi cdo Tran Vin B vén giir nguyén yéu cau
khang cdo, d& nghi Hoi dong xét xur xem xét giam cho bi cao mot phan hinh phat
vi sau khi sy viée bi phat hién, bi cao van tiép tuc 1am tai cong ty dé can trir mot
phan s6 tién ma bj cdo di chiém doat.

Trong phan tranh luan:

Pai dién Vién kiém sat nhan dan cép cao tai Thanh phé HO Chi Minh phat
bi€u quan di€m vé viéc giai quyet vu an:

- V& t6 tung: Nguoi tién hanh to tung va nhimg ngudi tham gia t6 tung
thuc hién dung theo quy dinh ctia B luat to tung hinh su.

- V& ndi dung: Sau khi xét xtr so tham, bi céo khong c6 v kién vé t6i danh
ma Toa an cap so thim di xét xir, bi cao chi khang céo xin giam nhe hinh phat.
S tién bi cao chiém doat 1a 1.286.544.000 dong thudc khoan 4 Diéu 353 Bo
luat Hinh su nam 2015, stra d6i bo sung nam 2017. Khi luong hinh Toa an cap
so thim dd xem xét day du cac tinh tiét tang nang, giam nhe trach nhiém hinh sy
cho bi cdo. Mirc 4n ma Toa an cép so thim da xur 1a turong xumg voi tinh chat
muc do hanh vi pham t0i ctiia bi cdo. Tai phién toa phtc tham bi céo xin giam
nhe hinh phat v6i 1y do ¢6 lam viéc tai cong ty dé can trir sb tién chiém doat
nhung khong néu ra dugc cu thé s tién 1a bao nhiéu, khong c¢6 tai liéu chung ctr
chtrng minh nén khong c6 co s& xem xét. Dé nghi Hoi dong xét xtr khong chap
nhan khang céo cta bi cdo, gitt nguyén ban an so tham.

Ngudi bao chita cho bi cdo Tran Vin B trinh bay: Ban 4n so tham co vi
pham t6 tung nhu trong bién ban hoi cung khong ghi ngay gio, Kiém sat vién co
mit nhung khong ky tén vao bién ban héi cung. Gitta bi cédo va cong ty c6 mbi
quan hé nguoi lao dong va nguoi st dung lao dong nhung cong ty khong cung
cap dugc hop dong lao dong, hop dong lao dong trong hd so chi c¢o 1 bén nguoi
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sit dung lao dong ky nén khéng phat sinh hiéu lyc. Khi hop dong lao dong
khong c6 hi€u luc thi bi cdo khong phai 1a nhan vién chinh thic ctia cong ty,
khong thuc hién ché do bao hiém nén bi cao khong chirc vu quyén han dé truy t6
theo Diéu 353 Bo luat Hinh sy nam 2015, sta ddi bd sung nam 2017. Ban than
bi cdo khong biét chit, hop dong lao dong chi 1a viéc hop thiic hoa cta cong ty
khi ¢6 su viéc xay ra. Hanh vi cua bi céo la cAu thanh toi “Lam dung tin nhi¢m
chiém doat tai san” theo. Hb so vu an ciing chua lam rd hinh thirc lam viéc cua
bi cao tai cong ty, néu bi cao co ché d6 bao hiém x4 hoi thi so tién d6 co thé can
trir vao s tién bi cao chiém doat. Trudc khi bi bat, bi cdo van 1am cho cong ty
nhung chua duogc tra lvong thudng. ba L2 (dai dién bi hai) thira nhan bi cédo van
lam cho bi hai cho dén khi bi bét tai cong ty chirng minh 15i khai bi cdo 1a that.
Néu cung cap dugc bang luong ma bi hai d3 chi tra thi 16i khai cta bi cdo 1a co
co SO chép nhan. Toa an cép so thaim chua lam 1o s6 tién ma bi cdo chiém doat
trong thoi gian nao. Ngoai ra, bi cao c6 cac tinh tiét giam nhe trach nhiém hinh
su 1 thanh khan khai bao, an nin hdi cai, bi cdo tu tha.

Tir nhitng phén tich trén, dé nghi Hoi déng xét xir xem xét tién luong va
tién bao hiém xa hoi cia bi cao dé cén trir cho cong ty duoc xem la tinh tiét
giam nhe cho bi cd0. Nguyén nhan bi cdo pham tdi cling c6 16i clia phia cong ty
khong kiém tra chat ché. Hoan canh gia dinh bi cdo kho khan, con nhé dang di
hoc. Bé nghi Ho6i déng x€t xur xac dinh lai tdi danh va gidm nhe hinh phat cho bi
cdo.

Can ctr vao cac ching cur va tai liéu da duoc tham tra tai phién toa, can ctr
vao két qua tranh luén tai phién toa, trén co sd xem xét day du, toan di¢n chiing
ct, ¥ kién cua Kiém sat vién, bi cdo va nhiing nguoi tham gia t6 tung khac,

NHAN PINH CUA TOA AN:

[1] Pon khang cao cua bi céo Tran Van B lam trong han luat dinh nén
dugc HO1 dong xét xir xem xét theo trinh ty phic tham.

[2] Loi dung su so hd ciia bd phan ké toan cong no va tha quy cong ty H3
trong viéc quan 1y don no khach hang, tir ngay 25/12/2018 dén ngay 12/01/2019,
bi cdo d3 nay sinh ¥ dinh chiém doat tién ctia cong ty bang thit doan khi nhan
don hang tir cong ty giao cho khach hang va thu tién, bi cao khong giao hét sb
tién thu duoc tir khach hang cho thu quy ma gitr lai mot khoan tién tur
20.000.000 dong dén hon 50.000.000 dong dé sir dung vao viéc danh bac (ghi sb
dé) va tiéu xai. Khi ké toan cong ty yéu cau bi céo giao cac don no hang ngay
cuia khach hang dé quan ly, theo doi thi bi cao noi déi 1a khach hang chua tra
tlen vi tin tudng nén ké toan céng no dé cho bi cdo tu quan 1y cac don no va thu
tién cua khach hang. Sau do, bi céo dung cac don hang cta ngay hém sau thu
tién ctia khach bu vao sb tién ma bi céo rat ra danh bac ciia ngay hom trude.

Theo két luan giam dinh 6647/STC-KLGD ngay 25/11/2019 cua cia
Giam dinh vién tu phap thudc So tai chinh Pong Nai, thi bi cdo Tran Vin B
da thyc hién hanh vi chiém doat ctia cong ty H3 voi tong s6 tién 1.286.544.000
d6ng (M6t ty hai trim tdm muoi sau triéu ndm trim bén muoi bén dong).
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V6i hanh vi nhu da néu trén, Toa an cip so tham da tuyén bd bi cao Tran
Vién B pham t6i “Tham 6 tai san” theo khoan 4 Di¢u 353 B luat hinh sy nam
2015, stra @61 b6 sung ndm 2017 la ding nguoi, dang toi.

[3] Xét nd1 dung khang c4o cua bi cdo:

Hanh vi cua bi cdo la dac biét nghiém trong, nguy hiém cho x4 hoi, da
truc tiép xam pham quyén so hitu tai san cua bi hai dugc phap luat bao v¢, lam
giam sut niém tin va gy anh huong xdu dén hoat dong kinh doanh cua doanh
nghi¢p gay anh hudng xau dén tinh hinh trat tu trj an, x4 hoi tai dia phuong, gay
that thoat va chiém doat sd tién rat 16n cta bi hai. Do do6 can phai &p dung mitrc
hinh phat that nghiém mdi twong xtrng véi tinh chit, mtrc d6 pham tdi cua bi cao
cling nhu dam bao tinh ran de, gido duc va phong ngtra chung.

Khi lwong hinh Toa an cdp so thim dd xem xét ddy du cac tinh tiét ting
ning, giam nhe trach nhiém hinh su cho bi céo. Bi c4o pham tdi c6 tinh tiét dinh
khung duoc quy dinh tai diém a (chiém doat tai san c6 gia tri tir 1.000.000.000
dong trd 18n) va tinh tiét ting ning trach nhiém hinh sy duge quy dinh tai diém
g khoan 1 DPiéu 52 B6 luat Hinh su (pham t6i 2 14n tr¢ 1én). Trong qua trinh diéu
tra bi c4o van chua khic phuc hau quéa duogc phﬁn nao cho bi hai. Tuy nhién
trong qud trinh diéu tra va tai phién toa so tham, bi cdo thanh khan khai bao, in
nan hdi cai, chua c6 tién an tién su, hoan canh gia dinh khé khan. Bi hai xin
giam nhe hinh phat cho bi cao. Py 14 c4c tinh tiét giam nhe trach nhiém hinh su
quy dinh tai diém s khoan 1 va khoan 2 Piéu 51 Bo luat Hinh sy. Mtc hinh phat
ma Toa an cap so thim da tuyén xur 14 twong xtng véi tinh chat, mic do hanh vi
pham t0i ctia bi cdo.

Tai phién toa phuc tham, bi cdo va nguoi bao chira cho bi cdo trinh bay
sau khi sy viéc bi phat hién cho dén trudc khi bi bét bi cao van lam viéc khong
nhan luong tai cong ty H3 dé can trir mot phan s tién da chiém doat. . Ngoai ra,
ngudi bao chita cho bi cao con néu ra mot sb sai sot clia co quan tién hanh t6
tung, dé nghi Hoi dong xet xur 1am rd trong qua trinh lam viée tai cong ty H3, bi
céo c¢6 dugc huong ché do bao hiém xi hoi hay khong, xem xét dung so tién bi
cdo duoc huong theo ché do dé khic phuc hau qua. Xét thy, bi cdo va ngudi
bao chita khong néu cu thé s6 tién ma bj cdo di cin trir 1a bao nhiéu, khong cung
cép duoc tai liéu chung ctr chirng minh. Hon nira, tai phién toa so tham dai dién
bi hai xac nhan bi cao c6 lam viéc tai cong ty cho dén khi bi bat nhung tién
lwong 14 dé céan trir vao khoan tién khac, khong phai cin trir cho sd tién bi céo
chiém doat trong vu an nay. Do d6, Hoi dong xét xir khong cd co s& xem xét.
Néu trong giai doan thi hanh an, bi cdo c6 ching ctr ching minh bi cao dé lam
viéc dé can trir sb tién bi chiém doat thi cung cép cho co quan thi hanh an dé giai
quyét theo quy dinh phap luat. Pbi véi ndi dung ma ngudi bao chita cho bi cdo
néu ra thi nhitng thiéu s6t néu trén khong lam thay d6i ban chat ndi dung vu viéc,
khong anh huong dén viéc giai quyét vu an, ciing nhu quyen loi ich hop phap
clia bi cdo. Sau khi xét xir so tham, bi cdo khong coy kién vé& phan t6i danh, chi
khang céo xin giam nhe hinh phat. Do d6, nhitng van d& ma ngudi bao chita néu
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ra khong phai 1a can cir ¢ Ho1 dong xét xir xem x¢€t lai to1 danh cho bi cdo nhu
dé nghi ciia nguo1 bao chira.

Tt nhitng nhan dinh trén, Ho1 dong xét xir xét chap nhan quan diém cua
dai dién Vién kiém sat tham gia phién toa, khong chap nhan yéu cau khang céo
cua bi cao, gilr nguyén ban an so tham.

Céc quyét dinh khac cua ban an so tham khong c6 khang cao, khang nghi
da c6 hicu lyc phap luat ke tir ngay hét thoi han khang cdo, khang nghi

[4] V& an phi: Do khang cao khong dugc chép nhan nén bi cao Tran Vian
B phai chiu an phi hinh sy phtic tham.

Vi cac 1€ trén,
QUYET PINH:

Can ¢t vao diém a khoan 1 Piéu 355, Diéu 356 ciia Bo luat T6 tung hinh
su nam 2015.

_ Khong chap nhan yéu cau khang cdo xin giam nhe hinh phat cta bi cao
Tran Van B, gitr nguyén ban an hinh sy so tham s6 62/2020/HS-ST ngay
08/9/2020 cua Toa an nhan dan tinh Pong Nai.

Can cur diém a khoan 4 Diéu 353, diém g khoénv | ]?iéu 52, diém s khoan
1 va khoan 2 Biéu 51 B luat hinh sy nam 2015 (stra d61 bé sung nam 2017).

Tuyén bd bi cdo Tran Van B pham t01 “Tham 6 tai san”.

XU phat bi cao Tran Vin B 20 (hai mwoi) nam ti. Thoi han tu tinh tur
ngay 20/5/2020. Tiép tuc tam giam bi cdo dé dam bdo thi hanh an.

V& an phi hinh sy phtc tham: Bi cdo Tran Van B phai chiu 200.000 dong.

Céc quyét dinh khac cua ban an so tham khong c6 khang cao, khang nghi
da c6 hi€u luc phap luat ke tir ngay hét thoi han khang cao, khang nghi.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: e TM. HQI PONG XET XU PHUC THAM
- Toa an nhén dan toi cao; A ( 7 £ .

_ VKSND cAp cao tai TP.HCM THAM PHAN — CHU TOA PHIEN TOA
- TAND tinh Pong Nai;

- VKSND tinh Pong Nai;

- Cuc THADS tinh Pong Nai;

- Cong an tinh Dong Nai;

- S& tu phép tinh Pong Nai;

- Trai tam giam CA tinh Déng Nai; .

(Téng dat cho bi céo) Tran Van Muwoi

- Luu (10) 20b (An39).
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