TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI PA NANG DPoc 1ap - Tw do - hanh phic

Béan 4n sb: 17/2023/KDTM-PT
Ngay: 26/10/2023

VIV “Tranh chdp hop dong mua bén
hang héa”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Hgi dong xét xir phiic tham gom cé:
Thdm phdn - Chii tog phién toa: ~ 6ng Nguyén Vin Tién
Cidc Thdam phdn: ong Nguyén Viin Tao
ong Pham Vin Hop

- Thu ky phién toa: ba Duwong Thi Tuyét Trinh — Tham tra vién Toa an
nhan dan cap cao tai ba Nang.

- Pgi dign Vién kiém sdat nhan dan cdp cao tai Pa Ning tham gia phién
toa: ong Lé Phwoc Thanh - Kiém sat vién.

Ngay 26 thang 10 nim 2023, tai diém cau trung tim tru s& Toa 4n nhan
dan cap cao tai Pa Nang va diém cau thanh phan tai try sé Toa 4n nhan dén tinh
Khanh Hoa, m& phién toa truc tuyén xét xir phuc tham cong khai vu an kinh
doanh thwong mai thy 1y s6 02/TLPT-KDTM ngay 06 thang 02 nam 2023 vé
“Tranh chdp hop dong mua ban hang héa”.

Do Ban 4n kinh doanh thuong mai so tham sé 07/2022/KDTM-ST ngay 02
thang 11nam 2022 cua Toa an nhan dan tinh Khanh Hoa bi khang cao.

Theo Quyét dinh dua vy 4n ra xét xir s6 60/2023/QD-PT ngay 09 thang 10
nam 2023, gitta cac duong su:

- Nguyén don: Cong ty S2, Inc.
Pia chi: 8180 NW 90" S, M, F, Hoa Ky.

Nguoi dai dién theo phdp ludt: Ong Guillermo Rosell S. - Chi tich.
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Ngueoi dai dién theo 1ty quyén: Ong Bui Ngoc H, sinh ndm 1976; Dia chi: A
duong P, phuong D, Quan A, Thanh phdé H6 Chi Minh; c6 mat.

- Bi don: Cong ty TNHH D1. Dia chi: sé6 B duong L, phuong P, thanh
phé N, tinh Khanh Hoa.

Ngueoi dai dién theo phdp ludt: Ba Nguyén Hong D - Giam ddc; ¢6 mat.
Ngueoi dai dién theo ity quyén: Ong Lé Van T, sinh ndm 1966.
bia chi: A N, phuong P, thanh phé N, tinh Khanh Hoa; Véng mat.

Nguwoi bao vé quyén va lgi ich hop phdp: Ong Nguyén Pinh T1 — Luét su
vin phong luat su Nguyén Pinh T1.

Pia chi: A N, Phuong T, thanh phé N, tinh Khanh Hoa; c6 mat.
Nguo1 khang cdo: bi don la Cong ty TNHH DI1.
NOI DUNG VU AN:

Tai don khéi kién dé ngay 28/5/2021, don sira doi, b6 sung don khoi kién
ngay 21/12/2021, ban tw khai ngay 05/9/2022 va tai phién toa, nguoi dai dién
theo 11y quyén ciia nguyén don Cong ty S2, Inc éng Bui Ngoc H trinh bay:

Vao nim 2019, Cong ty TNHH D1 (sau ddy viét tit 1a Cong ty D1) va
Cong ty S2, | (sau day viét tit 1a Cong ty S2) di c6 04 1an giao dich mua ban véi
nhau vé mat hang ca nglr vdy vang déng lanh. Cong ty D1 c6 gui cho Cong ty
S2 03 hop dong mua ban: Hop dong mua ban s6 EXP-HP12/2019, Hop dong
mua ban s6 EXP-HP16/2019 va Hop dong mua ban s6 EXP-HP17/2019. Can cir
thoa thudn mua bén trén, Cong ty D1 da giao dén Cang M cho Céng ty S2 04
chuyén hang véi tong sb luong 170.500 pao, thanh tién 675.717, 50 D6 la My.
Maic du theo thoa thuan cua cac bén tai Hop déng, 50% con lai s€ duoc thanh
toan sau khi hang hoa vuot qua kiém tra tai Cuc Q. Song Cong ty S3 van thanh
toan trudc va day di cho Cong ty D1 chuyén hang dau.

Sau khi nhan hang va lay mau ngiu nhién trong cac chuyén hang dua di
kiém tra tai cong ty K, chat lugng hang hoa khong dat. Cong ty S3 da lién lac
v6i Cong ty D1 dé thong bao va khiéu nai. Sau nhiéu 1an trao d6i, Cong ty D1
d3 m& L/C cho chuyén hang s6 2 & Cong ty S3 tra hang va Cong ty D1 hoan lai
tién. Cac chuyén hang con lai, mic du Cong ty S2 lién tuc yéu cau Cong ty D1
m¢ tiép thu tin dung nhung Cong ty D1 da khong tra 10i, khong thuc hién nhu
thoa thuan, khong mé thu tin dung dé nhan lai hang va khong thanh toan cho S1
thém bét ky khoan tién nao.
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Nay Cong ty S2 khoi kién yéu cau Toa an tuyén hay cac hop ddong mua ban
hang hoa di ky véi Cong ty TNHH D1, bao gébm: Hop dong mua ban sé6 EXP-
HP12/2019 ngay 19/8/2019, Hop ddéng mua ban s6 EXP-HP16/2019 ngay
01/10/2019 va Hop dong mua ban s6 EXP-HP17/2019 ngay 02/10/2019.

- Budc Cong ty TNHH D2 cho Cong ty S2, Inc cac khoan tién, bao gom:

+ Hoan tra tién mua hang cta chuyén hang s6 01, phan con lai ctia chuyén
hang s6 02 va chuyén hang s6 03, vdi tong so tién 1a 365.100,61 USD.

+ Chi phi nhap hang cac chuyén hang sb 1, 2, 3 va 4 véi s tién 48.360,99
USD.

+ Chi phi tra hang ctia chuyén hang s6 02 14 5.965,37 USD.

Tong sb tién Cong ty S2, | yéu cau Cong ty TNHH D1 phai thanh toan 1a
419.426,97 USD. Sau khi nhan du tién, Cong ty S2, | s€ tra lai cac chuyén hang
s0 1,3 va 4 cho Cong ty TNHH D1, Cong ty TNHH D1 s€ phai chiu céac chi phi
trd hang.

Tai ban ty khai ngay 20/5/2022, nguoi dai dién theo phdp ludt cua bi don
Cong ty TNHH D1 ba Nguyén Hong D trinh bay:

T6i thira nhan Cong ty D1 va Cong ty S2 ¢6 04 1an giao dich mua ban mit
hang ca nglr vy vang déng lanh nhu 6ng H trinh bay. Tuy nhién, khi xuit hang
bén mua c6 ctr 01 nhan vién giam sat chat luong dé kiém tra chat lugng hang
hoa. Do d6, nay Cong ty S2 khai kién yéu cau hity cac Hop dong mua ban hang
héa va budc Cong ty D2 cac khoan tién bao gdm tién mua hang ctia chuyén hang
s6 01, phan con lai cia chuyén hang s6 02 va chuyén hang s6 03, voi tong sd
tién 14 365.100,61 USD, chi phi nhap hang cac chuyén hang s 1, 2, 3 va 4 véi
s6 tién 48.360,99 USD, chi phi tra hang cta chuyén hang sé 02 1a 5.965,37
USD, tong cong 419.426,97 USD thi Cong ty D1 khong dong ¥ vi bén Cong ty
S2 van chua thanh toan hét gia tri don hang tha tu 1a 133.475 D6 la My va hién
tai Cong ty D1 ciing khong dong ¥ nhan hang tir bén Cong ty S2 vi hang di qua
han sir dung, khong thé di qua cira khau. Ban dau trudc khi ky két véi Cong ty
S2, Cong ty chung t61 da 1am viéc véi ong P, ba H1 (dai dién bén Cong ty S2) va
noi ré chat luong ca nguyén liéu nhap tir An D6 nén khong thé cung cap cho
nhimng nha hang, khach san 5 sao va noéi rd chét luong nhung bén d6 van nhat tri
mua hang. Thuc té 04 container hang khi xuét di déu dat chat luong theo quy
dinh ctia Cuc Q va dugc pham Hoa Ky. Do d6, ddi véi két qua kiém dinh cia
Cong ty K1 ma bén Cong ty S2 cung cap thi Cong ty D1 khong cé ¥ kién gi vi
Cong ty D1 chua xuat khau hang hoa qua My bao gio. P6i voi chi phi nhép
hang va tra hang ma Cong ty S2 yéu cau Cong ty D1 khong dong ¥ vi chi phi


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20d%E1%BB%8Bch%20v%E1%BB%A5%20s%E1%BA%A3n%20xu%E1%BA%A5t%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20d%E1%BB%8Bch%20v%E1%BB%A5%20s%E1%BA%A3n%20xu%E1%BA%A5t%20H%E1%BB%93ng%20Ph%C3%A1t%20thanh%20to%C3%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Inc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20d%E1%BB%8Bch%20v%E1%BB%A5%20s%E1%BA%A3n%20xu%E1%BA%A5t%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Inc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20d%E1%BB%8Bch%20v%E1%BB%A5%20s%E1%BA%A3n%20xu%E1%BA%A5t%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20d%E1%BB%8Bch%20v%E1%BB%A5%20s%E1%BA%A3n%20xu%E1%BA%A5t%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20d%E1%BB%8Bch%20v%E1%BB%A5%20s%E1%BA%A3n%20xu%E1%BA%A5t%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20ph%C3%A1p%20lu%E1%BA%ADt%20c%E1%BB%A7a%20C%C3%B4ng%20ty%20TNHH%20d%E1%BB%8Bch%20v%E1%BB%A5%20s%E1%BA%A3n%20xu%E1%BA%A5t%20H%E1%BB%93ng%20Ph%C3%A1t:%3C/b%3E%20Nguy%E1%BB%85n%20H%E1%BB%93ng%20Di%E1%BB%87p
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Hi%E1%BA%BFu
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20H%E1%BB%93ng%20Ph%C3%A1t%20thanh%20to%C3%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ph%C3%BAc
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%E1%BA%A1nh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%A5c%20qu%E1%BA%A3n%20l%C3%BD%20th%E1%BB%B1c%20ph%E1%BA%A9m
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Kappa
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20H%E1%BB%93ng%20Ph%C3%A1t

nay bao gdm ca chi phi luu kho, Cong ty S2 khong c6 kho dé trit hang ma phai
thué kho 1a viéc cua Cong ty nén chi phi nay khong hop 1y.

Tai Bin dn kinh doanh thwong mai so tham sé 07/2022/KDTM-ST ngay
02 thang 11 nam 2022 cua Toa an nhdn dédn tinh Khanh Hoa quyét dinh:

Can ctr cac Diéu 30, 37, 38 cua B luat tb tung dan su.

Can ci vao Diéu 351, Diéu 423, Piéu 427 B6 luat dan sy nam 2015; Cac
Diéu 39, 40, 41, 312, 314 Luat Thuong mai.

Cin ctr vao Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban Thuong vu Quoc hdi quy dinh vé muc thu, mién, giam, thu, nop, quan ly va
st dung an phi va 1€ phi Toa an;

Tuyén xu:

1. Chap nhan toan bd yéu cau khoi kién ctia Cong ty S2, I; Tuyén huy cac
hop dong mua ban hang hoa da ky giita Cong ty S2, Inc véi Cong ty TNHH D1,
bao gom: Hop dong mua ban s6 EXP- HP12/2019 ngay 19/8/2019, Hop dong
mua ban s6 EXP-HP16/2019 ngay 01/10/2019 va Hop dong mua ban s6 EXP-
HP17/2019 ngay 02/10/2019. Budc Cong ty TNHH D1 phéi thanh toan cho
Cong ty S2, Inc sb tién 421.507,37 USD.

Cong ty S2, | c6 nghia vu chuyén tra cac 16 hang sd 1, 3, 4 theo Hoa don
thuong mai s6 EXP-HP12/2019, Hoéa don thuong mai s6 EXP-SHP 17/2019,
Hoéa don thuong mai sé6 EXP-HP20/2019 ma Cong ty TNHH D1 di giao, Cong
ty TNHH D1 phai chiu céc chi phi tra hang.

Ngoai ra Ban an so tham con quyét dinh vé an phi, quyén khang cao va thi
hanh an.

Sau khi xét xir so' tham: ngay 02/11/2022, bi don — Cong ty TNHH D1
(Cong ty D1) khang cao toan bo ban an so tham va d€ nghi stra ban an so tham,
bac yéu cau khai kién ctia Cong ty S2, Inc.

Tai phién toa: Nguyén don khong rat don khoi kién, Bi don khong rat don
khang c4o ma van giit nguyen ndi dung khang cdo nhu trén; cac du(mg su khong
thoa thuén duoc voi nhau vé viée giai quyet tranh chap va yéu cau Toa an giai
quyét vu an theo quy dinh; Kiém sat vién dé nghi Hoi dong xét xtr chap nhén cac
ndi dung khang céo cta Bi don, stra Ban 4n kinh doanh thuong mai so thim sd
07/2022/KDTM-ST ngay 02/11/2022 cua Toa an nhan dan tinh Khanh Hoa,
khong chap nhan yéu cau khoi kién cia Nguyén don.

Sau khi nghe: Noi dung khang céo; ¥ kién ctia cac bén lién quan dén noi
dung khang cdo va tranh luan tai phién toa; Y kién cua Kiém sat vién vé viéc
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tuan theo phap luat ¢ giai doan xét xtr phuc thAm va quan diém cta Vién kiém
sat vé gidi quyét vu an. Sau khi thdo luan va nghi an.

NHAN PINH CUA TOA AN

Xét noi dung khang céo ctia Cong ty D1 dé nghi stra Ban an so tham, bac
yéu cau khoi kién cua Cong ty S2, | thi thay:

[1]. Nam 2019, Cong ty D1 va Cong ty S2 di c6 04 lan giao dich mua ban
v6i nhau vé mit hang ca nglr viy vang dong lanh theo cac Hop dong mua ban sb
EXP-HP12/2019 ngay 19/8/2019, Hop dong mua ban s6 EXP-HP16/2019 ngay
01/10/2019 va Hop dong mua ban sé6 EXP-17/2019 ngay 02/10/2019. Diéu
khoan thanh toan cac bén théa thuan: 50% khi nhdan dwoc ban scan cdac bo
chitng tir goc, 50% con lai sé dwoc thanh todn sau khi hang héa vieot qua kiém
tra tai Cyc Q ( FDA). Cac hop dong mua ban ky giita Cong ty TNHH D1, Viét
Nam va Cong ty S2, Hoa Ky vé viéc mua ban mat hang c4 ngir vy vang dong
lanh 13 hop dong mua ban hang hoéa qubc té. Tai cac Hop dong mua ban nay, cac
bén di thoa thuan vé gia mua ban theo diéu kién CFR Miami (tién hang va cudc
phi giao tai Cang M- Hoa Ky), nén quan h¢ mua ban hang hoa, giao nhan hang,
thanh toan tién gitra Hong P1 va S1 s& 4p dung quy dinh B6 Q1 vé mua ban
hang hoa theo Incoterms 2010 dé xé4c dinh trach nhiém cua cic bén. Theo dé:

“Nghia vu cua nguwoi ban:
- Giao hang diing theo hop dong da quy dinh

- Chudn bi héa don bdt buéc: Héa don thwong mai, Chimg tir vn tdi
dwong bién, gidy phép xuat khdu

- Ky két hop dong vén tdi dwong bién va tra cuede phi cho dén cang dich
quy dinh trong hop dong (hodc do bén mua bao). Viéc ky hop dong van tai phai
dap ung dwoc cdc yéu cau thong thuong.

- Giao hang Ién tau va trd toan bg chi phi boc hang.

- Tién hanh théng quan xudt khdu (cung cdp gidy phép xudt khdu, tra thué
va xep hang lén tau, ciing nhw cac chi phi phat sinh néu co).

- Théng bdo cho nguwoi mua biét ngay khi chudn bi xong hang héa, thué va
xép hang lén tau cting nhw khi hang cdp cang dich qui dinh dé nguoi mua chuan
bi nhdn hang trong thoi gian hop Iy.

- Cung cdp cho nguoi mua héa don va cdc chimg tir vin tai sach (clean
Bill of L) nhw van don dwong bién, thu vin tdi duwong bién voi cdc diéu kién
hang da xép lén tau, cuoc phi da tra, chuyén nhwong duoc.
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- Tra phi d& hang trong chirng myee chi phi ndy dwoe dwa vao tién cudée vin
chuyén.

- Chiu moi riii ro va ton thdt trude khi hang da giao xong 1én tau & cdng do
hang.

Nghia vu ciia nguwoi mua:

- Chdp thudn viéc giao hang da giri khi c6 héa don va ching tir vin tdi.
Tiéep nhan hang tu nguoi van tai khi hang dén cang do quy dinh.

- Trd moi chi phi d& hang trong chirmg muc cdc chi phi ndy khéng nam
trong cuoc phi van chuyén (do nguoi xuat khdu tra ).

- Ky hop dong bdo hiém va tra phi bao hiém néu thdy can thiét.

- Chiu moi rii ro va ton that ké tir khi hang da giao xong lén tau tai cang
do hang quy dinh.

- Théng quan nhdp khdu (trda thué nhdp khau va cdc khodn chi phi phat
sinh dé nhdp khdu néu cd)

- Lam cdc thu tuc can thiét dé qua canh qua nuoc thir ba néu co.

- Cdc ching tir bit budc: Cdc chitng tir nhdp khdu, cdc chitng tir dé qud
canh qua nuoc thur 3.

[2]. Két qua thuc hién hop ddéng: Cong ty D1 di tién hanh xuit khau 04
chuyén hang bang duong thuy tr Cang C va Cang V, Viét Nam dén Cang M, F,
Hoa Ky, cu thé cac chuyén hang sau:

- Chuyén 1 - L6 hang 3230VT (Van don s6: COSU6222683230) thuoc Hop
dong mua ban s6 EXP-HP12/2019 ngay 19/8/2019:

+ Béc hang va xuat khau: ngay 15/10/2019 tir cang C, Viing Tau, Viét
Nam,;

+ Nhap khau Cang M, F: ngay 29/11/2019;
+ Gia tri 16 hang: 177.513 USD.

- Chuyén 2 - L6 hang 9364VT (Van don s6: MEDUV1389364) thudc Hop
dong mua ban s6 EXP-HP16/2019 ngay 01/10/2019:

+ Bdc hang va xuat khau: ngay 28/10/2019 tir cang V, Viét Nam;

+ Nhap khau Cang M, F: ngay 02/12/2019;
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+ Gia tr1 16 hang:177.870 USD.

- Chuyén 3 - L6 hang 5705VT (Véan don sb: MEDUV1425705) thuéc Hop
d6ng mua ban sé EXP-HP17/2019 ngay 02/10/2019:

+ Bdc hang va xuat khau: ngay 18/11/2019 tir cang V, Viét Nam;
+ Nhap khau Cang M, F: ngay 23/12/2019;
+ Gia tri 16 hang: 186.860 USD.

- Chuyén 4 - L6 hang 0561 VT (Véan don s6: MEDUV1460561) thudc Hop
déng mua ban sé EXP-HP20/2019:

+ Boc hang va xuat khau: ngay 16/12/2019 tir cang V, Viét Nam;
+ Nhap khau Cang M, F: ngay 20/01/2020;

+ Gid tri 16 hang: 133.474,50 USD.

[3]. V& chét luong cac 16 hang tai noi ban hang:

[3.1]. Trudc khi xuat khau sang Hoa Ky, Cong ty D1 da xuat 04 Thu bao
dam, cu thé: ngay 15/10/2019 (16 1), ngay 30/10/2019 (16 2), ngay 18/11/2019
(16 3) va ngay 16/12/2019 (16 4) cam két tat ca cac san pham trong 04 16 hang
“dd dwoc ché bién va van chuyén theo cdc huéng dan cia hé thong phan tich
méi nguy hiém va kiém sodt téi han (HACCP)”. Tai thoi diém bdc hang 1én tau
dé xuat khau, Cong ty D1 da hoan tat thuc hién kiém dinh chat luong tai Trung
tam C (NAFIQUAD vung 3) va céc 16 hang déu phu hop tiéu chuan xuét khau
cin ctr theo cac Gidy chung nhdn stc khoe s6 YC8516/19/CH (chuyén 2), s6
YC8912/19/CH (chuyén 3), s6 YC9611/19/CH (chuyén 4) duoc cip boi
NAFIQUAD vung 3. Ddi véi 16 hang s6 1, 13 16 hang dau tién ban cho Cong ty
S2, phia Seafarers yéu cau phai kiém nghiém tai Phong 13 phong thi nghiém ma
trude d6 Cong ty S2 da kiém dinh cac mit hang khac mua ctia cac Cong ty khac,
nén Cong ty D1 di kiém dinh tai Phong thi nghiém nay, c6 Gidy két qua kiém
dinh Phong thi nghiém CASE la dat yéu cau, da cung cap cho Cong ty S2.

[3.2]. Hang hoa dugc gilt & nhiét do -25 do C theo quy dinh trong sudt thoi
gian hang duoc bdc 1én tau va dén cang d& hang; thoi gian van chuyén hang
dung theo thoi gian thoa thuan gitta hai bén nén cac chuyén hang di dén cang M
- Hoa Ky theo dung tho1 gian da thoa thuan. Nhu vay, Cong ty D1 da thyuc hién
dung va day du nghia vu cia minh dbi véi cac 16 hang xuét khau sang cho Cong
ty S2, tuan thu quy trinh vé chat lugng hang héa xuat khau. Khi hang héa dugc
van chuyén dén Cang M, Hoa Ky, cac Lénh giao hang ciia 04 chuyén hang déu
ghi nhan “Hang héa mé td trong tdi liéu nay dwoc chap nhdn trong diéu kién
tot”.
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[4]. Theo thoa thuan cta cac bén tai Hop dong, Cong ty S2 thanh toan 50%
khi nhan dugc ban scan cac bo ching tir goc, 50% con lai s€ dugc thanh toan
sau khi hang hoa vugt qua kiém tra tai Cuc Q.

Thuc té, Cong ty S2 di thanh toan 02 16 hang c6 tranh chap nhu sau:
L6 hang s6 01: Tri gia 175.513USD

+ Thanh toan 1an 1: vao ngay 29/10/2019, s tién 88.756,50USD (bang
50% tong gia tri 16 hang), sau khi Cong ty D1 da xép hang 1én tau ngay
15/10/2019 va giri ban Scan bd ching tir gbc cho Cong ty S2.

+ Thanh toan 14n 2: vao ngay 07/01/2020, s6 tién 88.756,50USD (50% con
lai).

Lo hang thu 3: 186.102 USD

+ Thanh toan lan 1: vao ngay 03/12/2019, s tién 93.430 USD (bang 50%
tong gia tri 10 hang), sau khi Cong ty D1 da xép hang 1én tau ngay 18/11/2019
va gri ban Scan bo chimg tir gbe cho Cong ty S2.

+ Thanh toan lan 2: vao ngay 14/01/2020, s6 tién 93.372 USD (50% con
lai). Thot gian thuc té nhan hang: L6 thr 1 nhan ngay 29/11/2019; L6 thtt 3 nhan
ngay 23/12/2019.

Nhu véy, ca 02 16 hang, Cong ty S2 da thanh toan lan 1 theo diing quy dinh
ctia hop dong 14 50% gia tri 16 hang sau khi nhan ban scan bo ching tir. D61 véi
viéc thanh toan lan thtr 2, hop dong quy dinh Cong ty S2 chi phai thanh toan
50% con lai sé dwoc thanh toan sau khi hang hoa vuieot qua kiém tra tai Cuc Q(
FDA). Véi quy dinh cu thé ctia hop ddng nhu vy, khong thé co viéec Cong ty
S2 thanh toan 50% tién hang con lai cho Cong ty D1 khi hang nhap khau chua
hoac khong vuot qua kiém tra tai FDA. Viéc vuot qua kiém tra cua FDA la diéu
kién tién quyét, bat budc dé quyét dinh viéc thanh toan hay khong thanh toan
50% sb tién con lai cua ting 16 hang. Piéu nay c6 nghia vao thoi diém Coéng ty
S2 thanh toan 1an 2 13 50% sb tién con lai cua 16 hang thi hang héa da vuot qua
kiém tra tai FDA. Nhu vdy, Cong ty S3 dd nhan du hang, di thanh toan du 100%
sO tién cta cac 16 hang, c6 nghia mic nhién 14 cac chuyén hang ciia Cong ty D1
d3 vuot qua kiém tra tai Cuc Q ( FDA) nhu da thoa thuén cta cac bén trong cac
hop dong.

[5]. Tai trang 19 Vi bang s6 425/2023 ngay 19/9/2023 ciia Van phong T2
(Vi bang sb 425), thé hién quy trinh thu thip mau hang hoa 13 trach nhiém cia
FDA. Cu thé: FDA cé quyén tién hanh kiém tra va/hodc ldy mau dé xdc dinh
xem sdn phdm xin nhdp khdu c6 tudn thii ludt va quy dinh ciia FDA hay khéng.
La mot phdn cua qua trinh xem xét viéc nhdap khdu, can bé danh gia viéc nhap


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%A5c%20Qu%E1%BA%A3n%20l%C3%BD%20Th%E1%BB%B1c%20ph%E1%BA%A9m%20v%C3%A0%20D%C6%B0%E1%BB%A3c%20ph%E1%BA%A9m%20Hoa%20K%E1%BB%B3
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%A5c%20Qu%E1%BA%A3n%20l%C3%BD%20Th%E1%BB%B1c%20ph%E1%BA%A9m%20v%C3%A0%20D%C6%B0%E1%BB%A3c%20ph%E1%BA%A9m%20Hoa%20K%E1%BB%B3
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafares
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%A5c%20Qu%E1%BA%A3n%20l%C3%BD%20Th%E1%BB%B1c%20ph%E1%BA%A9m%20v%C3%A0%20D%C6%B0%E1%BB%A3c%20ph%E1%BA%A9m%20Hoa%20K%E1%BB%B3
https://trolyao.toaan.gov.vn/l%20link/o%20V%C4%83n%20ph%C3%B2ng%20Th%E1%BB%ABa%20ph%C3%A1t%20l%E1%BA%A1i%20Kh%C3%A1nh%20H%C3%B2a

khau ciia FDA sé xdc dinh cdc muc kiém tra. Viéc kiém tra nay co thé bao g&m
bat ky sw két hop ndo giita viéc kiém tra tai hién truong, kiém tra tem nhan
va/hodc ldy mau san  pham. (trich tur duong dan:
https://www.fda.gov/industry/fda-import-process/examination-sample-
collectionNhu vay, viéc 1y mau kiém tra dé xac dinh chét luong hang héa nhap
khau phai do FDA thuc hién theo quy trinh quy dinh. Tai Bao cdo ngay
30/01/2020 cua Phong thi nghiém Kappa thé hién rd 1a miu nhan dwgce tir
Khach hang, viéc Cong ty S2 tu 1dy mau dwa dén Phong thi nghiém Kappa dé
xin xét nghiém 1a khong dung quy trinh 14y miu cua FDA, do d6 két luan xét
nghi¢m cua Phong 1 khong dugc FDA cong nhan, tai muc “V (tra ctru bao céo
tir ch6i nhap khau) tir trang 42 dén trang 56 ctia Vi bang s 425 trong danh sach
truot FDA (khong vuot qua kiém tra tai FDA) cta cac doanh nghiép nhap khau
hang hoéa vao Hoa Ky trong thoi gian tir thang 11/2019 dén hét thang 3 nam
2019 khong c6 Cong ty D1 cua Viét Nam cu thé nhu sau:

+ Trong thang 11/2019 tai qudc gia Viét Nam c6 36 truong hop bi tir chbi
thi khong c6 truong hop nao cua Cong ty D1.

+ Trong thang 12/2019 tai qudc gia Viét Nam c6 35 truong hop bi tir chdi
thi khong c6 truong hop nao cua Cong ty D1.

+ Trong thang 01/2020 tai quoc gia Viét Nam c6 29 truong hop bi tir chdi
thi khong c6 truong hgp nao ciia Cong ty D1.

+ Trong thang 02/2020 tai qudc gia Viét Nam c6 27 truong hop bi tir chdi
thi khong c6 truong hop nao cua Cong ty D1.

+ Trong thang 03/2020 tai qudc gia Viét Nam c6 12 truong hop bi tir chdi
thi khong c6 truong hop nao cua Cong ty D1.

[6]. Ttr nhitng phan tich trén, c6 can cu dé khéng dinh Ban an kinh doanh
thuong mai so thim s6 07/2022/KDTM-ST ngay 02/11/2022 cta Toda an nhéan
dan tinh Khanh Hoa chi can cir vao Bdo c4do phong thi nghiém Kappa ngay
30/01/2020 dé cho rang “chat lwong hang hoa ma Coéng ty D1 xuét ban cho
Cong ty S2 1a khong dat chat lugng” tir 46, chip nhan yéu cau khdi kién cta
Cong ty S4 1a khong c6 cin cir, chua xem xét toan dién cic cam két ma cac bén
da thoa thuan va thuc hién tai cac Hop dong da ky két. Hoi dong xét xtr phuc
tham chap nhan khang cdo ctua Cong ty TNHH D1, stra Ban an kinh doanh
thuong mai so tham s6 07/2022/KDTM-ST ngay 02/11/2022 ciia Toa 4n nhan
dan tinh Khanh Hoa. Khong chap nhan cac yéu cau khoi kién cua Cong ty S2, |
vé: yéu cau Toa an tuyén hity cac hop dong mua ban hang héa di ky v6i Cong ty
TNHH D1, bao gdm: Hop déng mua ban sé EXP-HP12/2019 ngay 19/8/2019,
Hop ddng mua ban s6 EXP-HP16/2019 ngay 01/10/2019 va Hop d6ng mua ban
s6 EXP-HP17/2019 ngay 02/10/2019.


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20Ph%C3%B2ng%20th%C3%AD%20nghi%E1%BB%87m%20Kappa
https://trolyao.toaan.gov.vn/l%20link/o%20View%20Import%20Refusal%20by
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarer
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20d%E1%BB%8Bch%20v%E1%BB%A5%20s%E1%BA%A3n%20xu%E1%BA%A5t%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Inc
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20d%E1%BB%8Bch%20v%E1%BB%A5%20s%E1%BA%A3n%20xu%E1%BA%A5t%20H%E1%BB%93ng%20Ph%C3%A1t
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20d%E1%BB%8Bch%20v%E1%BB%A5%20s%E1%BA%A3n%20xu%E1%BA%A5t%20H%E1%BB%93ng%20Ph%C3%A1t

- Budc Cong ty TNHH D2 cho Céng ty S2, Inc cac khoan tién, bao gdbm:

+ Hoan tra tién mua hang cua chuyén hang sd 01, phan con lai ctia chuyén
hang s6 02 va chuyén hang s6 03, vadi tong so tién 1a 365.100,61 USD.

+ Chi phi nhap hang cac chuyén hang s6 1, 2, 3 va 4 véi s6 tién 48.360,99
USD.

+ Chi phi tra hang ciia chuyén hang s6 02 14 5.965,37 USD.

Téng s tién Cong ty S2, | yéu cau Cong ty TNHH D1 phai thanh toan la
421.507,37 USD.

[7]. An phi so tham: Do sira Ban 4an so thAm nén an phi so thim dugc xac
dinh lai nhu sau: Do yéu cau khai kién khong dugc chip nhan nén Cong ty S2, |
phai chiu an phi kmh doanh thuong mai so tham cua s tién 421.507,37 USD
ma Cong ty yéu cau thanh toan nhung khong duge chap nhan. Quy d6i 01USD =
24.569VND ( 421.507,37 USD x 24.569VND = 10.356.014.573 dong); thi s6
tien 4an phi Cong ty S2, | phai chiu nhu sau: 112.000.000 dong +
(10.356.014.573d6ng — 4.000.000.000 dong ) x 0.1% =118.356.014 dong.

[8]. An phi phiic thim: Do khéng céo duoc chdp nhan nén Cong ty TNHH
D1 khéng chiu 4n phi kinh doanh thuong mai phuc tham theo quy dinh tai khoan
2 Piéu 29 Nghi quyét s6 326/2016/UBTVQH 14 ngay 30 thang 12 nim 2016 cia
Uy ban Thudng vu vé an phi va 1 phi Toa an.

Tt nhitng nhan dinh trén.
QUYET PINH:
- Can ctr khoan 2 Diéu 308 B luat T6 tung dan su.

Chép nhédn khang cdo cta bi don - Cong ty TNHH DI1. Stra Ban an kinh
doanh thwong mai so tham s 07/2022/KDTM-ST ngay 02/11/2022 cta Tda an
nhan dan tinh Khanh Hoa.

- Ap dung: DPiéu 409, Piéu 410, Diéu 432, Piéu 440 Bo luat Dan sy nim
2015; Diéu 42, khoan 2 Piéu 50, Piéu 62 Luat Thuong mai.

1. Khong chip nhan toan bd yéu cau khai kién cua Cong ty S2, | vé&: Yéu
cau Tuyén huy cac hop dong mua ban hang hoa di ky giita Cong ty S2, Inc véi
Cong ty TNHH D1, bao gébm: Hop dong mua ban sé6 EXP- HP12/2019 ngay
19/8/2019, Hop dong mua ban s6 EXP-HP16/2019 ngay 01/10/2019 va Hop
dong mua ban s6 EXP-HP17/2019 ngay 02/10/2019; Yéu cau budc Cong ty
TNHH D1 phai thanh toan cho Cong ty S2, Inc s6 tién 421.507,37 USD.
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2. An phi so tham:

- Ap dung khoan 1 Diéu 26, khoan 2 Diéu 29 Nghi quyét sb 326/2016/NQ-
UBTVQH14 ngay 30/12/2016 ctia Uy ban Thuong vu Qudc hdi vé an phi va 18
phi Toa an.

Cong ty S2, | phai chiu 118.356.014 ddng an phi kinh doanh thuong mai so
tham nhung dugc trir vao 56.285.000 dong tién tam Gmg an phi da ndp ta Bién
lai thu s6 0009835 ngay 08/02/2022 cta Cuc thi hanh 4n dan sy tinh Khanh Hoa.
S tién an phi Cong ty S2, | con phai chiu 1 62.071.014 dong.

3. An phi phuc tham:

- Ap dung khoan 2 Piéu 29 Nghi quyét s6 326/2016/NQ-UBTVQH14 ngay
30/12/2016 ciia Uy ban Thudng vu Qudc hoi vé an phi va 1& phi Toa an.

Cong ty TNHH D1 khong phéi chiu an phi kinh doanh thuwong mai phuc
tham; hoan tra lai cho Cong ty TNHH D1 2.000.000 dong tién tam (mg an phi
phuc tham d3 ndp tai bién lai s6: 0010041 ngay 21/11/2022cta Cuyc thi hanh an
dan sy tinh Khanh Hoa.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM

- TAND i cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cép cao tai Da Nang; CHUTOQ NTO

- TAND tinh Khanh Hoa;

- VKSND tinh Khanh Hoa;

- Cuc THADS tinh Khanh Hoa;

- Nhing ngudi tham gia t6 tung; ~ 7y

- Luu HSVA, PHCTP, LT. (Pd ky)

Nguyén Vin Tién
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https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
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https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Seafarers
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