TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH PAK LAK Poc lap - Tw do - Hanh phiic

Ban 4n sb: 02/2020/LD-PT
Ngay 04 - 3 - 2020
“V/v: Yéu cau tra luvong va bdi thuong

do cham dut hop ddng lao dong trai phap luat”

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH PAK LAK

-Thanh phén Hpi dong xét xir phiic thim gom co:

Tham phan - Chii toa phién toa: Ba Pinh Thi Tuyét

Céc Tham phén: Ong Tran Duy Phuong va ong Hoang Kim Khanh

- Thw ky phién toa: Ba Phan Thi Linh Chi - Thu ky Toa an nhan dan tinh

bak Lak. i

- Dgi dign Vign kiem sat nhan dan tinh DPak Lak tham gia phién toa: Ong
Pao Anh Thai - Kiém sat vién.

Ngay 04 thang 3 ndm 2020, tai tru s& Toa 4n nhn dan tinh Dak Lak xét
xur phuc tham cong lghai vu an lag dong thu 1y so: Q9/2019/TLPT-LD ngay 09
thang 12 nam 2019 vé viéc “Yéu cau tra lwong va boi thuong do cham durt hop
dong lao dong trai phap luat”.

Do bén 4n Lao dong so tham s6: 02/2019/LD-ST ngay 26/8/2019 ciia Toa
an nhan dan thanh pho Buén Ma Thudt bi khang céo.

Theo Quyét dinh dua vu an ra xét xa phic tham sé: 08/2020/QD-PT ngay
20 thang 01 nam 2020, gitra cac duong su:

1. Nguyén don: Ong Nguyén Quang H; ¢ mit.
Dia chi: 220 A, thanh phd B, tinh Pak Lak.

Nguoi bdo vé quyén va loi ich hop phdp cia nguyén don: Ong Pang T—
Luét su thugc Cong ty Luat TNHHMTV DG - Thyc hién trg giup phap ly, co
mat.

2. Bi dom: Cong ty c6 phan dau tu xay dung va kinh doanh cho B.
Nguoi dai dién theo phép \udt ciia bi don: Ong TranVan T, vang mit.
Nguoi dai dién theo ity quyén ciia bi don: Ong Nguyén Anh L; c6 mit
Dia chi: 01 Y, thanh phé B, tinh Dak Lik.



3. Nguoi khang céo: Cong ty co phan dau tu xay dung va kinh doanh chg

NOI DUNG VU AN:

- Theo don khoi ki¢n, ban ty khai, qua trinh tham gia té tung va tai phién
toa nguyén don éng Nguyen Quang H trinh bay:

T6i 1a cong chire dd nghi huu va duge hudng lwong huu theo ché do. Ngay
14/02/2008 tdi c6 ky Hop dong lao dong sb 01/2008/HPLD loai Hop dong lao
dong khong xac dinh thoi han vao 1am viée tai Cong ty c6 phan dau tu xay dung
va kinh doanh cho B (viét tit 1a Cong ty) v6i chirc vu Pho giam déc Cong ty, bat
dau tir thang 2/2008. Pén thang 6/2018 thi Cong ty don phu:omg cham dit Hop
dong lao dong, vai thong béo két thic horp dong lao dong va quyét dinh cham dut
horp dong lao dong CONg ty ky cung ngay 12/6/2018 véi ly do: Ngu:oq lao dong
quéa tudi lao dong va phai cham dut Hop ddng lao dong ké tir ngay 30/6/2018.
Cong ty da don phuong cham dut hop dong lao dong véi t6i va chi bao trudc cho
t6i 18 ngay. Pong thoi CONng ty chi thanh toan tro cap thoi viéc 06 thang lwong
Véi sb tién 8.138.000 dong x 06 thang = 48.708.000d (T6i da nhan du sé tién nay
cua COng ty). Viéc lam trén cua cong ty la khong ding phap luat Lao dong, duoc
quy dinh tai Diéu 38 Bo luat Lao dong lam anh huong truc tiép dén quyén loi cua
nguoi lao dong. Toi da lam don khiéu nai cong ty doi véi viéc don phuong cham
dut Hop dong lao dong trai phép luat va dé nghi thanh todn khoan tién tuong
duong vai mirc ddng BHXH, BHYT, BHTN theo quy dinh. Nhung cbng ty tra
|6 tai vin ban ngdy 15/01/2019 14 viéc chi tra ché d6 nhu trén cho ong di 1a
ngoai I¢, cé ly, co tinh.

Vi nhing 1y do trén éng dé nghi Toa an giai quyét; bao gom:

1. Budc Cong ty phai tra tién luong va khoan tién twong du:ong mure dong
BHXH, BHYT, BHTN trong nhiing ngay khong dugc 1am viéc vi quyét dinh

cham duat Hop dong lao dong trai phap luat cia Cong ty tir ngay 30/6/2018 dén
hét thang 02/2019 1a 08 thang x 8.000.000d = 64.000.0004d;

Céc khoan bao hiém BHXH, BHYT, BHTN nguoi st dung lao dong phai
tra cho to1 theo khoan 3 DBiéu 186 Bo luat lao dong 1a 08 thang x (8.000.000d x
21.5%/thang) = 13.760.000d.

Pong thoi cong 2 thang tién lrong 8.000.000d x 2 thang = 16.000.000d,
theo quy dinh tai khoan 1 di€u 42 B luat lao dong.

Tong cong 1a: 93.760.000 dong va tiép tuc tinh dén ngdy xét xir so tham
cac khoan tién trén.

2. T6i khong mudn tré lai 1am viéc vi mau thuan véi lanh dao cong ty vé
viéc ra quyet dinh chdm dit hgp dong lao dong trai phap luat nén t6i d€ nghi
budc Cong ty thanh toan tien boi thuong bang 2 thang luong (16.000.000d) theo
quy dinh tai khoan 3 diéu 42 B§ luat lao dong.



3. Yéu Cég cong ty thanh toan khoan tién twong dwong véi muc dong
BHXH, BHYT bat buoc, BHTN ké tir ngay lam viéc tai cong ty, tu thang 2/2008
dén thang 6/2018; Pugc tinh chi tiét nhu sau:

-Tir thang 2/2008 dén thang 12/2009 murc lwong 1a: 2.500.000d (1 nim 11
thang)

~ Théang 2/2008 dén thang 12/2008 ap dung murc dong 17% (11 thang). Cu
thé: (2.500.000d x 17%) x 11 thang= 4.785.000 ddng

~ Tu thang 1/2009 dén thang 12/2009 ap dung mirc dong 18% (12 thang); cu
thé: (2.500.000d x 18%) x 12 thang = 5.400.000dong

-Tir thang 01/2010 dén thang 12/2010 mirc lvong 14 5.000.000d (1 nim),
ap dung mic déng 20% (12 thang):( 5.000.000 x 20%) x 12 thang =
12.000.000d6ong

-Tir thang 01/2011 dén thang 7/2015 muc lwong la 7.000.000d (4 nam 7
thang);

Tur thang 1/2011 dén thang 12/2011 ap dung mirc dong 20% (12 thang):
(7.000.000 x 20% )x 12 thang = 16.800.000 dong

~ Tu thang 1/2012 dén thang 12/2013 &p dung muc dong 21% (24thang); cu
thé: (7.000.000d x 21%) x 24 thang = 35.280.000d

Tur thang 01/2014 dén thang 7/2015 ap dung mirc dong 22% (19 thang):
(7.000.000 x 22%) x 19 thang = 29.260.000 dong

- Tu thang 8/2015 dén thang 6/2018 mic lwong 1a: 8.000.000d (2 nim 10
thang);

Thang 8/2015 dén thang 5/2017 &p dung mic dong 22% (22 thang):
(8.000.000d x 22% ) x 22 thang = 38.720.000 dong

Tir thang 6/2017 dén thang 6/2018 ap dung 21,5% (12 thang): (8.000.000d
X 21.5%) x 12 thang = 20.640.000 dong

- TOng s0 tién twong duong v6i mirc déng BHXH, BHYT bat bugc, BHTN
duogc tam tinh phai thanh toan 1a: 162.785.000 dong. Tién trg cap thoi viéc cong
ty da thanh toan cho t61 06 thang luong.

Tong cong cac khoan Cong ty qé) phan dau tu xay dyng va kinh doanh chg
B phai tra luong va boi thuong do cham dut hop dong lao dong trai phap luat la:
313.477.000 dong.

D& nghi 1am rd viéc Cong ty da tinh thiéu tien BHXH, BHYT, BHTN cho
toi tur thang 07/2015 dén thang 06/2018 .

Ong H rit yéu cau Cong ty thanh todn khoan tién twong dwong véi mirc
dong BHTN ké tir thang 02/2008 dén thang 4/2013.

Ong H thira nhan tir thang 02/2008 dén thang 12/2009 t6i nhan luong 1a

2.500.000 dong va 300.000 dong tién dién thoai; tir thang 01/2010 dén thang
12/2010 nhan lwong 5.000.000 dong; tir thang 01/2011 dén thang 6/2015 nhan



lwvong 1a 7.000.000 ddng; tir thang 7/2015 dén thang 6/2018 nhan luong 14
8.100.000 dong/thang (c6 Quyét dinh kém theo) va bd sung yéu cau xac minh lam
rd hanh vi hra déi nguoi lao dong dé ddi pho voi phap luat ciia Cong ty tir thang
7/2015 dén thang 6/2018.

- Bai dién theo iy quyén ciia bi don 6ng Nguyén Anh L trinh bay:

Ngay 14/02/2008 Cong ty co phan du tw xdy dung va kinh doanh chg B
(sau dé}y goi tat la Cong ty) va ong Nguyén Quang H da ky két hgp dong lao
dong s6 01/2008/HDLD

Tai thoi diém ky hop dong lao dong ong H da nghi ché do vé dia phuong,
thoi diém nay ong H da 54 tudi, thoi gian tham gia bao hiém chi con 6 nim va
ong d3 nhan ché do ciia Bao hiém x& hoi. Do 6ng H khong thude d6i tuong tham
gia BHXH bit budc. Cong ty da thoa thuan ky hop dong lao dong véi ong H theo
mtrc lwvong khodn gon bao gdm cac khoan luong va cac khoan phu cap khac. Vé
bao hiém xa hoi, bao hiém y té&: Khong. Ong H ciing da thoa thuan ky hop dong
ma khoéng c6 ¥ kién khiéu nai gi.

Tai thoi diém Luat lao dong nam 2012 ¢6 hiéu luc Cong ty khdng cé can
bo chuyén trach, nén cong ty chua kip thoi quan tdm day du chinh sach cua can
bo cong ty, vao thang 7/2015 Cong ty da diéu chinh lai lwong va tat ca cac chinh
sach vé luat lao dong cho can bo cong ty, tir thang 7/2015 dén thang 06/2018
Cong ty da tra thém cho ong H cac khoan BHYT, BHXH, BHTN.

Tai thoi diém thong bao vé viéc két thlc hop dong lao dong thang 6/2018
ong Nguyén Quang H 64 tudi, theo quy dinh tai khoan 4 Piéu 36 Bo luat lao
dong, Cong ty di co du diéu kién cham dut hop dong lao dong ddi voi 6ng H 1a
dung vai quy dinh cta phap luat.

Vé théng béao két thic hop dong lao dong: Dé kién toan bd may to chuc
Cong ty, tir thang 03/2018 chu tich hoi ddng quan tri di trao ddi véi 6ng H va
cho nghi viéc, giai quyét ché do nghi viéc 1a 6 thang lwong ma khong can dén
Cong ty lam viéc, nhung 6ng H van xin di 1am va nhan luong binh thuong trong
6 thang d6 ma khong nghi ¢ nha. Nhan thay, Cong ty thay d6i nhan sy, khéng co
nhu cau tiép tuc st dung nguoi lao dong ngudi cao tudi, Cong ty da ra thong bao
cho ong H nghi viéc chi trude 18 ngay la vi ly do trén. Cong ty chi sai vé thoi
han thong bao cho 6ng H 1a chua du 45 ngay.

Theo khoan 2 Piéu 6, Nghi dinh s6 05/2015/ND-CP ngay 12/01/2015 cia
Chinh pha quy dinh chi tiét va huéng din mot s6 noi dung cua Bo luat lao dong
“Khi ngudi st dung lao dong khéng c¢d nhu cau hoic ngudi lao dong cao tudi
khong co du ste khoe thi hai bén thuc hién chidm dut hop dong lao dong”, nhu
vay khi Cong ty khong cd nhu cau sir dung ngudi lao dong cao tudi thi thyc hién
cham dut hop dong lao dong ma khdng budc phai co cac can cir theo quy dinh vé
quyén don phuong chdm dut HPLD cta nguoi st dung lao dong (theo diéu 38
ctia Bo luat lao dong nam 2012). Xét vé phuong dién phap luat Cong ty cham dut
hop dong lao dong 1a khong trai voi phép luat.



V& trg cap thdi viéc: Theo quy dinh tai diéu 48 Bo luat lao dong 2012, khi
xem xét ché do nghi viéc dbi voi ong H, Cong ty cling da giai quyét cho 6ng H
bang 6 thang luong theo mirc lwong thyc nhan tai thoi diém nghi viéc va 6ng H
d3 nhan tién. Nay dé nghi Hoi dong xem xét tinh toan lai theo quy dinh cta phap
luat.

‘ Do vay, Cong ty cé phan dau tu xay dung va kinh doanh chg B khong
dong y véi ndi dung yéu cau khai kién ctia 6ng Nguyén Quang H d€ nghi Toa an
xét xur theo quy dinh.

Tai Bin an s6 02/2019/LD-ST ngay 26/8/2019 ciia Toa &n nhan dan
thanh pho Budn Ma Thuét, tinh Dak Lak da quyét dinh:

- Khodn 1 Piéu 32, Piém ¢ Khoan 1 Piéu 35; Piém a Khoan 1 Piéu 39,
cac Dicu 144, 147, 266 B0 luat To6 tung dan su 2015;

- Khoan 2 Diéu 38, Dicu 41, Diéu 42, Diéu 167, Khoan 3 Diéu 186 B luat
Lao dong 2012;

- Khoan 2 Diéu 84, Khoan 9 Diéu 123 Luét Bao hiém x4 hoi 2014;

- Khoan 2 Piéu 12 Luat Bao hiém y té 2014;

- Khoan 2 Diéu 43Luat Viéc 1am 2013;

- Diéu 2 Nghj dinh 146/2018/ND-CP ngay 17/10/2018 quy dinh chi tiét va
hudng dan bién phap thi hanh mot so di€u cuia Luat Bao hiém y t€;

- Khoan 2 DNiéu 6 Nghi dinh 05/2015/ND-CP ngay 12/01/2015 quy dinh
chi tiét va hudng dan thi hanh mét s6 ndi dung ctia B luat Lao dong;

- Khoan 2, Myc II Thong tu s6 21/2003/TT-BLDTBXH ngay 22/3/2009
huéng dan thi hanh mét so di€u cua Nghi dinh 44/2003/ND-CP ngay 09/5/2003
cta Chinh phu vé hgp dong lao dong;

- Dicu 1 Thong tu s6 17/2009/TT-BLDTBXH ngay 26/5/2009 sira doi bo
sung mot s6 diém cua Thong tu s6 21/2003/TT-BLDTBXH;

Tuyén xi:

- Chap nhan mot phan yéu cau khoi kién cta ong Nguyen Quang H Vé viéc
budc Cong ty cd phan dau tu xay dung va kinh doanh chg B gom:

+ Tra tién lwong va khoan tién tuong duong murc déng BHXH trong thoi gian
ong H khong duoc lam viée do don phuong cham dit hop dong trai phap luét theo
quy dinh tai Khoan 1 Diéu 42 B6 luat Lao dong la: 128.660.000 dong.

+ BOi thudng 02 thang tién luong theo quy dinh tai Khoan 3 Diéu 42 B luat
Lao dong; Tong cong 14.000.000 dong.

~ + Thanh toan khoan tién BHXH, BHYT theo quy dinh ké tir thang 02/2008
dén thang 4/2013; Tong cong: 58.066.000 dong

+ Thanh toan khoan tién mirc dong BHXH, BHTN tu thang 5/2013 dén
thang 6/2015: Tong cong: 35.350.000 dong.


https://thuvienphapluat.vn/van-ban/lao-dong-tien-luong/thong-tu-21-2003-tt-bldtbxh-hop-dong-lao-dong-huong-dan-thi-hanh-nghi-dinh-44-2003-nd-cp-51381.aspx

+ Tra thém khoan tién BHXH, BHYT, BHTN tir thang 7/2015 dén théng
6/2018 la: 14.490.000 dong. Tong cong: 250.566.000 dong (Hai tram nam muoi
tri¢u nam tram sdu muoi sau ngan dong).

~ + Dinh chi yéu cau Thanh toadn khodn tién twong duong véi mirc d6ng bao
hiém that nghiép ke tir thang 02/2008 dén thang 4/2013;

- Khdng Chép nhan yéu cau khai kién cua 6ng Nguyén Quang H vé viée bude
Cong ty co phan dau tu xay dung va kinh doanh chg B:

+ Tra khoan tién tuong duong mirc déng BHYT, BHTN trong thoi gian dng
H khong duge lam viée do don phuong cham dut hop dong trai phap luat theo quy
dinh tai Khoan 1 Dic¢u 42 B luat Lao dong 1a: 3.920.000d6ng

+ Thanh todn khoan tién tuong dwong véi mirc dong BHYT ké tir thang
5/2013 dén thang 6/2015 la 5.250.000d6ng.

Ngoai ra, Toa &n cap so tham con tuyén vé an phi, quyén yéu cau thi hanh
an va quyén khang cao cho cac duong su theo quy dinh cua phép luat.

Ngay 05/9/2019, bi don Cong ty co phan dau tu xdy dung va kinh doanh
chg B khang cdo doi voi toan bo ban an so tham so6 02/2019/LD-ST ngay
26/8/2019 cta Toa an nhan dan thanh pho Budn Ma Thudt

Tai phién toa, nguyén don gilr nguyén noi dung don khaoi kién, bi don gilr
nguyén noi dung don khang cao.

Tai phién toa, dai dién Vién kiém sé&t nhan dan tinh Pak Lik phat biéu quan
diém:

Vé t6 tung: Trong qua trinh thy ly giai quyét vu an, Tham phan, Hoi dong
Xét xtr, cac duong su da chap hanh dang quy dinh cua cua phép luat TTDS.

Vé noi dung: Hop dong lao dong ngay 14/02/2008 giita 6ng Nguyén Quang
H va Cong ty co phan dau tu xdy dung va kinh doanh chg B thoa thuén: “Bdo
hiém x& héi va bdo hiém y té: Khong”; tai khoan 2 Piéu 124 B luét lao dong nam
1994 va Piéu 167 Luat lao dong nam 2012 quy dinh “Khi da nghi huwu, neu lam
viéc theo hop dong lao dong mdi, thi ngoal quyén loi theo ché do heu tri, ngueoi
lao dong cao tuéi vin dwoc huéng quyén loi da thod thudn theo hop dong lao
dong”. Cong ty thoa thuan khodn gon bao gom lwong va cac khoan phu cap khac
trong thoi gian dai ma 6ng H khong c6 y kién khiéu nai gi. Do d6, viéc ong H
khai kién yéu cau Cong ty tra BHXH, BHYT, BHTN tir thang 02/2018 dén thang
6/2018 13 khong c6 co sd dé chap nhan.

Tai khoan 2 Piéu 6 Nghi dinh s6 05/2015/ND-CP ngay 12/01/2015 cua
Chinh phu quy dinh vé Hop dong lao dong ddi véi nguoi lao dong cao tudi: “Khi
nguoi sir dung lao dong khéng cé nhu cdu.....thi hai bén thiee hién cham ditt Hop
dong lao déng”. Tinh dén ngay 30/6/2018 1a thoi diém cham dut hop dong lao
dong thi 6ng H da gan 64 tudi, qua tudi nghi huu nén Cong ty ra quyén chdm dit
Hop dong lao dong 1a c6 can ctr. Ngoai ra, Cong ty cung da tra cho ong H
48.708.000 dong, tuong duong véi 6 thang lwong ké tir ngay 30/6/2018. Do do,
can ¢t vao Piéu 9, khoan 2 Piéu 124 B luat lao dong nim 1994, Piéu 167 Bo



luat lao dong nam 2012, khoan 2 Diéu 6 Nghi dinh sé 05/2015/ND-CP ngay
12/01/2015 cta Chinh phu quy dinh chi tiét va huéng dan thi hanh mot sd noi
dung cua B¢ luat lao dong; khoan 2 Piéu 308 B luat td tung dan su; Vién kiém
sat nhan dan tinh Dak Lik dé& nghi Hoi dong xét xir Toa 4n nhan dan tinh Pak
Lak: Chap nhan don khang céo cta bi don Cong ty cd phan dau tu xdy dung va
kinh doanh chg B. Stra Ban an so tham sé 02/2019/LD-ST ngay 26/8/2019 cua
Toa &n nhan dan thanh phé Budn Ma Thudt: Bac toan bd yéu cau khoi kién cua
6ng Nguyén Quang H.

NHAN PINH CUA TOA AN:

Can ctr vao CAc tai lidu o trong hd so vu an dd dugc tham tra tai phién tda, can
ctr vao két qua tranh luan tai phién toa trén co s¢ xem xét day du cac tai liéu chimg
ct, 101 trinh bay cta cac duong su, y Kién cta Kiém sat vién, HDXX nhén dinh:

[1] Vé thi tuc: Pon khang cdo cua Cong ty cé phan dau tu xay dung va
kinh doanh ch¢g B Iam trong han luat dinh, da ndp tlen tam Ung 4n phi phuc tham
nén dugc Toa an cip phic thAm xem xét giai quyét vu an theo trinh ty phic
tham 1a phu hop.

[2] Vé ndi dung: Xét khang cao cua bi don Cong ty cd phan dau tu xay
dung va kinh doanh chg B, Hoi dong xét xtr thay rang:

[2.1] Qua trinh tham gia t6 tung tai cdp so tham ciing nhu tai phién toa
phlc tham hom nay, cac bén “duong su déu xac nhan ngay 14/02/2008, dng
Nguyen Quang H va Cong ty cd phan dau tu xdy dung va kinh doanh cho B (goi
tat 1a Cong ty) da ky két hop dong lao dong khong xac dinh thoi han. Tai thoi
diém ky hop dong, 6ng H di 54 tudi va da nhan ché do huu tri cua bao hiém x4
hoi. Ngay 12/6/2018, Cong ty ra thong bao chim dut hop dong lao dong va quyét
dinh cham dut hop dong lao dong véi 6ng H, 1y do: Nguoi lao dong qua tudi lao
dong; thoi han cham dut hop dong lao dong: Ké tir ngdy 30/6/2018. Xét thy, khi
Cong ty ra thong béo va ra quyét dinh chdm dut hop dong lao dong véi 6ng H chi
thong bao cho dng H biét truée 18 ngay 1a vi pham khoan 2 Diéu 38 Bo luat Lao
dong. Cong ty c6 phan dau tu xay dung va kinh doanh chg B cho rang tir thang
3/2018 Chu tich Hoi déng quan tri da trao doi v6i 6ng H vé viéc cham dat hop
dong lao dong va cho dng H nhan thém ché do nghi viéc 06 thang luong ma
khong can dén Cong ty lam viéc, nhung 6ng H van di 1am va nhan luong binh
thuong trong 06 thang d6 ma khong nghi ¢ nha...” .Ong H khong thira nhén c6
viéc trao doi va Cong ty cung khong co tai licu, chu’ng ctr gi dé chimg minh. Nhu
vay, viéc Cong ty cham dut hop dong lao dong véi Ong H 1a vi pham thoi han bao
trude. Cong ty don phuong chdm dut Hop dong lao dong trai phap luat ddi véi
ong Nguyén Quang H.

[2.2] Xét yéu cau cua dng H vé viéc bude CONg ty phai bdi thuong do hanh
vi don phwong cham dut hop dong lao dong trai phap luat theo quy dinh tai Diéu
42 B luat Lao dong 1a c¢6 can cir: Do vay Cong ty phai boi thuong cho 6ng H cac
khoan sau



Xét theo bang luong do Cong ty cung cip thi 6ng H nhan luong va céc
khoan phu cip khac la 8.118.000.000 ddng/thang, duogc thé hién trong bang
lwong bao gém luong chinh 4.200.000 dong; phu cdp chic vu 1.000.000 dong;
xang xe 1.000.000 déng; tién an 500.000 déng; tién dién thoai 300.000 dé)ng; chi
thém céc khoan bao hiém (BHXH,BHYT,BHTN) la 1.118.000 dong.

Do do, khi don phuong cham dut hop dong lao dong trai phap luat moi
thang Cong ty phai tra cho 6ng H tién luong chinh, phu cap chure vu va cac khoan
bao hiém (BHXH,BHYT,BHTN la 6.318.000 dong. Pbi voi cac khoan phu cap
khac nhu xang xe, tién an va tién dién thoai khong duoc tinh.

Theo khoan 1 Diéu 42 B6 luat lao dong: Cong ty phai tra cho 6ng H nhiing
ngay khong dugc lam viée tr ngay 01/7/2018 dén ngay xet Xu so tham 26/8/2019
la 14 thang: 6.318.000 dong x 14 thang = 88.452.000 dong (1).

Theo khoan 2 DPiéu 42 Bo luat lao dong: Cong ty phai tra cho 6ng H tién
tro cap thoi viée theo quy dinh tai Diéu 48 ctua Bo luat lao dong: tinh tir thang
02/2008 dén thang 8/2019 1a 11 nim 06 thang mdi nam bang % thang lwong tinh
tron 06 thang luong: 6.318.000 dong x 06 thang = 37.908.000 dong (2)

Theo quy dinh tai Khoan 3 Diéu 42 B0 lut Lao dong Cong ty boi thuong
cho 6ng H 02 thang tién luong la: 6.318.000 dong x 2 = 12.636.000 dong (3).

[2.3] Vé yéu cau budc Cong ty thanh toan khoan tién twong duwong voéi muc
d6ng BHXH, BHYT ké tir thang 02/2008 dén thang 4/2013: Xét Hop dong lao
dong ngay 14/02/2008 giira dng H va Cong ty thoa thuan: “Bdo hiém x& héi va
bao hiém y té: Khong”; tai khoan 2 Piéu 124 B luat lao dong nam 1994 quy dinh

“Khi da nghi huu, néu lam viéc theo hop dong lao dong mai, thi ngoal quyén loi
theo ché do huu tri, nguoi lao déng cao tudi van dwge huwdng quyén loi da thod
thudn theo hop d‘ong lao dgng”. Cong ty thoa thuan khoan gon bao gom luong va
cac khoan phu cap khac trong thoi gian dai ma ong H khong c6 y kién khleu nai
gi. Toa an cap so tham chap nhan dm v6i yéu cau khai kién ciia 6ng H vé viéc
budc Cong ty thanh toan mot khoan tién twong duong mirc d6ng BHXH, BHYT tir
thang 02/2008 dén thang 4/2013 1a khong ¢ can ci.

[2.4] Vé yéu cau buje Cng ty thanh toan khoan tién twong duong véi mire
dong BHXH, BHYT, BHTN ké tir thang 05/2013 (Ké tir ngdy bd luat lao dong
2012 c6 hi¢u luc) dén thang 6/2018 dugc tinh nhu sau:

- Tur thang 05/2013 dén thang 6/2015, Cong ty chi tra cho 6ng H mic
lwong va cac khoan phu cép 13 7.000.000 dong, khong chi tra thém khoan tién
tuong duong véi mirc dong BHXH, BHTN theo quy dinh. Cong ty cling thira
nhan, tai thoi diém Bo luét lao dong nam 2012 ¢6 hiéu luc Cong ty khdng co can
bo chuyén trach, nén Cong ty chua kip thoi quan tdm ddy du chinh sach cua
ngudi lao dong trong Cong ty. Do d6, Toa an cdp so thdm chip nhan yéu cau
budc CONng ty phai chi tra thém cho 6ng H khoan tién trong duong véi mirc déng
BHXH, BHTN tir thang 05/2013 dén thang 6/2015 14 ¢6 cin ctr. Do bang luong
Cong ty khong tach riéng cac khoan tién luong va phu cap luong nén khong xac
dinh dugc ty 1é phan trim tién BHXH + BHTN phai chi thém cho ong H nén xéc



dinh tién luong va phu cap lwong cua ong H duoc huéng 1a 7.000.000 ddng/thang
1am co s¢ tinh tién BHXH + BHTN phai chi thém cu thé:

Tu thang 05/2013 dén thang 12/2013 la 08 thang x (BHXH 17% + BHTN
1%) x 7.000.000 dong/ thang = 10.080.000 dong

Tur thang 01/2014 dén thang 06/2015 la 18 thang x (BHXH 18% + BHTN
1%) x 7.000.000 dong/ thang = 23.940.000 dong

Sb tién bao hiém BHXH + BHTN céng ty phai chi thém 1a: 34.020.000
dong (4).

- V& yéu cau budc Cong ty thanh toan khoan tién tuong duong v4i mirc
d6ng BHXH, BHYT, BHTN ké tir thang 7/2015 dén thang 6/2018. Xét thay: theo
cac bang thanh toan tién lwong thi ngoai tién lwong va phu cap, Cong ty c6 chi tra
thém 21,5% cho 6ng H khoan tién bao hiém 1a 1.118.000 dong tir thang 7/2015
dén thang 6/2018. Do d6, yéu cau ndy cia éng H ciing khong duoc chip nhén.

‘Tong cong cac khoan cong ty phai trd lwong va boi thuong do cham dut
hop dong lao dong trai phap luat cho 6ng Nguyen Quang H la (1) + (2) + (3) + (4)
=173.016.000d (Mot tram bay muoi ba tri¢u, khong tram mudi sdu nghin dong)

Cong ty d3 giai quyét ché d6 nghi viéc cho éng H sd tién tro cap
48.708.0004d, Ong H da nhan. Cong ty dé nghi xem xét lai theo quy dinh cua phap
luat. Do vay s6 tién con phai tra cho ong H 1a: 173.016.000 dong - 48.708.000
dong = 124.308.000 dong (Mot tram hai muoi bdn triéu, ba trdm linh tam nghin
dong) Khong chip nhan yéu cau ctia 6ng Nguyén Quang H vé viéc budc Cong ty cd
phan dau tu xay dyng va kinh doanh cho B phai tra luong va boi thuong do chdm
dit hop dong lao dong trai phap luat so tién 1a 313.477.000 dong — 173.076.000
ddng = 140.401.000 dong

Tir nhitng nhan dinh va phan tich trén. Can chap nhan mot phan khang céo cua
bi don Cong ty c6 phan dau tu xay dung va kinh doanh chg B, stra ban &n Lao
dong s6 02/2019/LD-ST ngay 26/8/2019 cua Toa an nhan dan thanh phé Budn
Ma Thudt nhu phan tich trén.

[3] Vé an phi lao dong
- An phi so tham: Do stra 4n so tham nén can tinh lai an phi cho phu hop.

Bi don Cong ty ¢ phan dau tu xdy dung va kinh doanh ch¢ B phai chiu 4n phi
lao dong so tham la 124.308.000 dong x 3%= 3.729.240 dong.

Nguyén don 6 ong Nguyén Quang H dugc mién tién an phi lao dong so thAm
d6i véi nhiing yeu Cau khéng duoc chip nhan theo quy dinh tai diém a khoan 1
Diéu 12 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 quy dinh vé muc
thu, mién, giam, thu, ndp, quan ly va sir dung an phi va Ié phi Toa an.

- An phi phidc tham: Do dugc phap nhan mot phan khang céo nén bi don
khong phai chiu an phi lao dong phuc tham.

Vi cac lé mén;
QUYET PINH:



[1] Can ct khoan 2 Piéu 308; khoan 1 Diéu 309 cta Bo luat t6 tung Dan su.

Chap nhan mot phan don khang co cia Cong ty co phan dau tu xay dyung
va kinh doanh cho B

Stra ban 4n Lao dong so thdm s6: 02/2019/LD-ST ngay 26/8/2019 ciia Toa
an nhan dan thanh pho Buén Ma Thudt, tinh Dak Lak.

[2] Ap dung khoan 2 Diéu 38, Diéu 41, Piéu 42, Piéu 167, khoan 3 Diéu
186 Bo ludt Lao dong nim 2012; Khoan 2 Diéu 84, Khoan 9 Diéu 123 Luit Bao
hiém xa hoi 2014; khoan 3 Piéu 12 Luat Bao hiém y té 2014; khoan 2 Diéu 43
Luat Viéc lam 2013; Piéu 2 Nghj dinh 146/2018/ND-CP ngay 17/10/2018 quy
dinh chi tiét va hudng dan bién phap thi hanh mot sé diéu ctua Luat Bao hiém y
té; khoan 2 Piéu 6 Nghi dinh 05/2015/ND-CP ngay 12/01/2015 quy dinh chi tiét
va huéng dan thi hanh mot s6 ndi dung ctia Bo ludt Lao dong; Nghi quyét
326/2016/UBTVQHI14 ctua Uy ban thudng vu Qudc hdi quy dinh vé an phi, 1¢
phi Toa an.

Tuyén xu: Chap nhan mot phan don khdi kién cua ong Nguyen Quang H
vé viéc bude Cong ty c6 phan dau tu xay dung va kinh doanh cho B gom:

Tra luong va boi thuong do cham dut hop dong lao dong trai phéap luat cho
ong H so tién 1a 173.016.000 dong :

cong ty da giai quyét ché do nghi viéc cho ong H sb tién tro cap
48.708.000 dong. S6 tién Cong ty c6 phan dau tu xay dung va kinh doanh cho B
con phai tra cho dng H 1a: 173.016.000 ddng - 48.708.000 dong = 124.308.000
d6ng (Mot tram hai muoi bon triéu, ba trim linh tdm nghin dong).

Khong chap nhan yéu cau khoi kién ctia 6ng Nguyén Quang H vé viéc budc
Cong ty co phan dau tu xay dung va kinh doanh chg B sé tién 1a 140.401.000
dong.

Ké tir ngay c6 don yéu cau thi hanh 4n caa nguoi duoc thi hanh an cho dén
khi thi hanh &n xong, bén phai thi hanh an con phai chiu khoan tién 13i cia s tién
con phai thi hanh an theo muc 14i suat quy dinh tai Diéu 357, Piéu 468 ctua B
luat Dan sy nam 2015.

[3] VVé an phi:

- An phi so tham: Nguyén don ong Nguyén Quang H duoc mién tién an
phi lao dong so tham d6i véi nhitng yéu cau khong duoc chap nhan.

- Cong ty cd phan dau tu xdy dung va kinh doanh chg B phai chiu
3.729.240 dong an phi lao dong so tham.

- An phi phtc tham: Cong ty ¢ phén dau tu xay dung va kinh doanh chg
B khong pha1 chiu 4n phi lao dong phtic tham. Puoc hoan tra s tién 300.000 dong
tam tmg an phi phlc tham da nop theo bién lai thu tién s AA/2019/ 0002420 ngay
13/9/2019 tai Chi cuc thi hanh &n dan su thanh phé Budn Ma Thuét.

[4] Céc quyét dinh khac cia 4n so thim khong c6 khang céo, khang nghi
da c6 hiéu luc thi hanh ké tir ngay hét thoi han khang cao, khang nghi.



Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2 Luat
thi hanh an dan su, thi nguoi duoc thi hanh an dan su, nguoi phai thi hanh an dan
su ¢O quyén thoa thuan thi hanh 4n, quyén y&u cau thi hanh &n, ty nguyén thi hanh
an hoic bi cudng ché thi hanh 4an theo quy dinh tai cac Diéu 6,7 va 9 Luat thi hanh
4n dan su; thoi hiéu thi hanh an duoc thue hién theo quy dinh tai Didu 30 Luat thi
hanh an dan su.

Ban an phlc tham c6 hiéu luc phép luat ké tir ngdy tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM

- VKSND tinh Pik Lak; % AN 9 e R
_TAND Tp. Buon Ma Thuot: THAM PHAN - CHU TOA PHIEN TOA

- Chi cuc THADS Tp. B;

- Puong su;

- Cong thong tin dién tir TA;
- Luu hd so.

Pinh Thi Tuyét



