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Ngay 28 thang 11 nam 2023

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

UY BAN THAM PHAN TOA AN NHAN DAN CAP CAO
TAI THANH PHO HO CHI MINH

- Thanh phén Uy ban Thim phin Toa dn nhdn dén cdp cao gom cé:
Tham phén - Chii toa phién toa: Ong Bui Puc Xuan
Cdc Thiam phdn: Ong V& Vin Khoa
Ba Huynh Thanh Duén;
- Thu ky phién toa: Ong Tao Vin Hién - Tham tra vién
- Dai dién Vién kiém sdt nhéin din cdp cao tai Thanh phé Hoé Chi Minh
tham gia phién tda: Ba Cao Thi Hanh - Kiém sat vién.
Ngay 28 thang 11 nam 2023, tai tru s& Toa an nhan dan cép cao tai Thanh
phé HO Chi Minh mé phién toa giam ddc tham vu an hinh sy d6i véi bi cdo:
H6 Kim T, sinh nim 1971 tai Thanh phd H; thudng tra tai: S6 88 Pudng
s6 X, Khu phé Y, phuong Tr, thanh phd D, Thanh phd H; noi cu tra: S6 495/2
duong XH, phuong P, thanh phd D, Thanh phé H; nghé nghiép: budn ban; quc
tich: Viét Nam; dan toc: Kinh; ton gido: Pao Phat; trinh do hoc van: 16p 0/12; con
ong H6 Vin H (da chét) va ba Duong Thi T1; c6 chong va 02 con, 16n nhét sinh
nam 1992 va nhé nhét sinh nam 2007; tién 4n, tién sy: khong; nhan than: tai Ban
an hinh su so tham s6 62/2013/HS-ST ngay 19/3/2013, Toa an nhan dan quan D,
Thanh phd H xir phat 09 thang ti nhung cho hudng an treo vé toi “Pdnh bac”, thi
hanh an phi ngay 24/4/2013; bi tam gitr tir ngay 28/7/2018 dén ngay 31/7/2018,
dugc thay thé bién phap ngan chin cidm di khoi noi cu tri.
Trong vu 4n ndy, cOn ¢ 08 bi cao khac bi xét xtr vé t0i “Ddnh bac” va toi
“T6 chire danh bac” khong bi khang nghi giam ddc tham.
NOI DUNG VU AN:
Vao thang 7/2018, Nguyén Thi Thu N dén ¢ chung nha véi chi Nguyén Thi
Thu H1, tai s6 5C Puong Y, Khu phd F, phudng Tr, quan D (nay 1 thanh phd D),



Thanh phé H. Loi dung chi H1 di vang, tir khoang gitta thang 7/2018, N t6 chirc
cho nhitng nguoi khac dén nha danh bac trai phép thang thua bang tién dé thu tién
Xau, trung binh mdi ngay thu tir 500.000 déng dén 800.000 ddng. Dé cac chiéu
bac hoat dong, tir ngay 23/7/2018, N thué P4 Thi Phuong U gilip N don dep nha,
phuc vu com an, nudc udng cho nhitng ngudi dén danh bac va thu tién xau dua
lai cho N khi N khong c6 mit tai song bai. N tra cong cho U mdi ngay tir 100.000
ddng dén 150.000 dong. N thué Nguyén Hiru K dimg ngoai canh gidi, khi c6 Cong
an thi bao cho N biét va giit xe cho nhitng ngudi dén danh bac. Mdi ngay, N tra
cong cho K tir 100.000 ddng dén 150.000 dong.

Ngoai ra, N lién hé voi dbi tuong tén Lam (khong rd lai lich), 1a nha céi
trén trang mang “SGD 777.Com”, d¢ Lam cung cap qua duong link “SGD
777.Com”, hai tai khoan “Binh huu 0101” va “Binh huu 0102”. Khi gap nhiing
nguoi c6 nhu cau danh bac qua mang internet, N goi dién thoai bao cho doi tuong
Lam ndp diém vao tai khoan dé N ban diém cho nhimg nguoi danh bac, rdi truc
tiép tinh tién thang thua v6i nhimg ngudi ndy. Pén cudi tuan, N gip ngudi do doi
tugng Lam cir dén tinh tién N mua diém, tinh thang thua véi N, dong thoi, cho N
tién hoa hong tir 2.000.000 dong dén 5.000.000 dong/01 tuan. Pén ngay
28/7/2018, N thu loi tir to chitc ddnh bac 10.000.000 dong.

Khoang 10 gid ngay 28/7/2018, Nguyén Thi My H2, Lit Thi Ngoc A va
nguoi cé tén Diing (chua 6 lai lich) dén nha N. N da cung v6i H2, A va ddi tuong
tén Diing d4nh bai tr sac an thua bang tién voi nhau. N, H2, A va Diing ding bd
bai ttr sic 121 1a chia bon nguoi choi, mdi nguoi 20 14, riéng ngudi chia bai danh
trude 1a 21 14. Quy dinh ngudi ndo téi “quan” 1a 04 14 bai cing mau giéng nhau
thi thing mdi nguoi 400.000 dong, vai tong sd tién 1.200.000 dong, tGi “tron” dn
mdi ngudi 200.000 dong, tong sb tién 600.000 dong, ai thang nhat thi lam cai van
tiép theo va chia bai danh trude. Ctr 10 van thi N thu tién x4u 100.000 dong va N
thu tién x4u theo vong. Khi vao danh bac, Nguyén Thi Thu N dung 1.500.000
ddéng dé danh bac, Nguyén Thi My H2 dung 25.200.000 dong dé danh bac, Li
Thi Ngoc A dung 25.000.000 dong dé danh bac. Khi N thua s tién 300.000 dong
thi H6 Kim T dén, thay chd ciia N va dung 18.500.000 dong dé danh bac véi H2,
A va Diing. Panh bac dugc mot luc thi doi twong Diing nghi, thi Lé Thi Kim L
vao thay Diing va dung 3.000.000 dong dé danh bac cung véi H2, AvaT.

Trong lic T, H2, A, L dang danh bai tr sic thang thua bang tién, khoang
12 gid cuing ngay, Phan Thi Thanh B dén, n6i N ban 200 diém (twong duong so
tién 4.000.000 dong (01 diém twong duong 20.000 dong)) dé B danh bai cao dém
nut tinh diém thang thua, dé tinh an thua bang tién tryc tuyén trén mang internet
Sgd.Com. N lién dwa may Ipad hiéu Apple mau vang n6i mang internet, ndp 200
diém (twong duong 4.000.000 déng) vao tai khoan “B huu 01017, dua qua duong
link “Sgd 777. Com” dé B danh bac truc tuyén. Khi két thiic, N s& can cir s6 diém
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trén tai khoan “B Huu 0101 dé tinh thang thua v6i B, ctt 01 diém B thang thi N
s€ tra cho B 200.000 déng, nguoc lai B thua thi ctr 01 diém thua, B tra lai cho N
20.000 dong. Khi B danh bac thua hét 200 diém tuong tmg thua hét s tién
4.000.000 ddng, nhung B chua kip tra 4.000.000 dong cho N thi bi phat hién bét
qua tang, thu giir vat chtng 13 01 Ipad hiéu Apple va thu giit 10.000.000 dong cua
N dung dé tra tién danh bac qua mang internet “Sgd.Com”.

Truong Thi Tuyét N1 mang theo 87.874.000 dong (trong d6 c6 78.600.000
dong va 400 USD tuong duong 9.274.000 dong) dén nha cia Nguyén Thi Thu N
dé danh bac qua mang intenet. N1 néi N dua may vi tinh d& N1 danh bac qua
mang intenet thi N dong ¥ va dua 01 may vi tinh xach tay hiéu Dell ndi mang
internet @& N1 danh bac. Qua sb dién thoai 0939333671, N1 lién lac mua thiéu
5000 USD (tuong tmg 116.500.000 dong) duoc 500 diém cua ddi tuong tén Lam
(khong 16 lai lich) roi 1én mang internet vao trang mang “SGD 17. Com”, nhap
mat khau Aa333999999 va danh bai cao céi 16n - ci nhé tinh diém véi Lam (nha
cai) qua mang. Thing thua duoc tinh bang diém, cr 01 diém tuwong Gng voi
01USD, sau d6 N1 lién lac véi di twong LAm ctr ngudi dén tinh tién thang thua
v6i N1. Cudi tuan dbi twong Lam s& cho hoa hong N tir 2.000.000 dong 5.000.000
dong. Dén khi bi bat qua tang N1 bj thua Lam s6 tién 800 USD (twong tng 800
diém quy ra tién 1a 18.640.000 dong).

Pén 15 gio 30 phat cing ngay, khi N, T, L, A va H2 dang danh bac trai
phép v&i nhau; Phan Thi Thanh B va Truong Thi Tuyét N1 danh bac trai phép
qua mang internet, DS Thi Phuong U va Nguyén Hiru K gitp N t6 chirc dénh bac
thi bi Cong an kiém tra, phat hién, thu giir ctia: Nguyén Thi Thu N 49.500.000
dong va 200USD; H6 Kim T 18.700.000 dong; Lé Thi Kim L 1.700.000 dong; Lit
Thi Ngoc A 28.200.000 dong; Nguyén Thi My H2 29.200.000 dong; Nguyén Hiru
K 150.000 dong; P4 Thi Phuong U 550.000 dong; thu giir 150.000 dong roi gan
chiéu bac, khong xac dinh duoc cia ai; thu gitt trong ngudi N1 s tién dung danh
bac 14 78.600.000 dong va 400 USD.

Nguyén Thi Thu N khai nhin khi vao danh bac, N c6 téng sb tién
49.300.000 dong va tién 200 USD. N dung 1.500.000 dong danh bac tir sac véi
H2, A va d6i tuong tén Diing. N dung 10.000.000 dong dé tinh thang thua voi
nguoi danh bac qua mang internet (Ia Phan Thi Thanh B). N thu 300.000 dong
tién danh bai tir sic, thu dugc tién xau 1a 500.000 dong. Khi bi bat qua tang, N bi
thu gitr s6 tién 49.500.000 dong va 200 USD.

D6 Thi Phuong U khai nhan dugce N thué don dep nha cira hang ngay cho
gia dinh, khi nao c¢6 ngudi danh bac thi phuc vu com nudc cho nguoi dén danh
bac va nhan tién xau khi N khong c6 mat tai chiéu bac va dugc N tra cong s tién
550.000 dong. Nguyén Hitu K khai do N thué trong coi xe cho nhiing nguoi dén
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danh bac va canh gidi Cong an dén thi bao cho N biét. Bén khi bi bit qua tang N
d3 tra tién cong cho K sb tién 150.000 dong.

Lé Thi Kim L dung 3.000.000 dong dé danh bac, dén khi bi bt qua tang
thua 1.300.000 ddng, bi thu gitt 1.700.000 dong. Nguyén Thi My H2 ding
25.200.000 ddng dé danh bac, dén khi b bat qua tang thing duoc 4.000.000 dong,
bi thu giir 29.200.000 ddng. Lit Thi Ngoc A dung 25.000.000 dong dé danh bac,
dén khi bi bt qua tang thi thing dugc 3.200.000 dong, bi thu gitt 28.200.000
ddng. Phan Thi Thanh B khai mua ctia N 200 diém twong dwong 4.000.000 dong
r0i str dung may tinh, trang web, dudng link, mat khau do N cung cp dé danh bac
tinh tién thing thua voi N. B thua hét 4.000.000 dong chua tra tién cho N thi bi
bét qua tang, bi thu giir Ipad nhan hiéu Apple mau vang.

Truong Thi Tuyét N1 dung dia diém nha do N quan 1y va may tinh két n6i
mang Internet ciia N cung cdp dé N1 danh bai cio qua mang internet tinh diém
quy d6i thang thua bang tién voi d6i tuong tén Lam (khong rd lai lich). Khi vao
danh bac, N1 mang theo 87.874.000 dong (gom 78.600.000 dong va 400 USD
twong duong 9.274.000 dong). Pén khi bi bt qua tang, N1 bi thua 800 USD
(twong duong 800 diém quy ra tién 13 18.640.000 dong), nhung chua tra tién cho
Lam thi bi bat qua tang, bi thu giit 78.600.000 dong, 400 USD va 01 may laptop
hiéu Dell mau den.

Tai vian ban s6 815/STTTT-TTDT ngay 24/4/2020 , S¢ Thong tin va truyén
thong Thanh phd H di cin ct van ban s6 423/PTTH& TTDT ngay 30/3/2020 cua
Bo Thong tin va Truyén thong, tra 101 nhu sau: “Trang web777.com chua duoc
co quan c6 tham quyén cap phép hoat dong cung cip tro choi dién tr trén mang.
Theo quy dinh ctia phap luat hién hanh, tit ca trang website c6 ndi dung cung cap
hoic to chirc danh bai déu vi pham phép luat”.

Theo bang ty gid ngoai t¢ thi giad tri USD thoi gian xdy ra vu an thi 600
USD dugc quy dbi twong duong 13.911.000 dong (01USD twong dwong 23.185
déng).

Tai Ban 4n hinh sy so tham s 406/2022/HS-ST ngay 28/9/2022, Toa &n
nhan dan thanh phd B, Thanh phé H, quyét dinh:

Céc bi cao Nguyén Thi Thu N, D6 Thi Phuong U va Nguyén Hiru K pham
t01 “T6 chire ddnh bac”; cac bi cdo Nguyén Thi Thu N, Lé Thi Kim L, HOKim T,
Nguyén Thi My H2, Lit Thi Ngoc A, Phan Thi Thanh B, Truong Thi Tuyét N1
pham t&1 “Banh bac”.

Ap dung diém ¢ khoan 2 Diéu 322; cac diém b, ¢ khoan 2 Piéu 321; diém
s khoan 1 Piéu 51; diém g khoan 1 Piéu 52; Piéu 55 Bo luat Hinh sy nim 2015
(stra d0i, bo sung nam 2017) xir phat (tom tdf):
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1. Nguyén Thi Thu N 04 nam ta vé t0i “Pdnh bac” va 06 nam tu vé tdi “7T6
chiwrc danh bac”;

2. Lé Thi Kim L 03 ndm ti vé toi “Ddnh bac”;

3. HO Kim T 03 nidm 06 thang ti vé toi “Ddnh bac”;

4. Truong Thi Tuyét N1 04 nam tu vé toi “Pdnh bac”;

5. D Thi Phuong U va Nguyén Hiru K mdi bi cdo 03 nim tu vé tdi “T6
chirc danh bac” nhung cho huong an treo. Thoi gian thir thach 1a 05 nam;

6. Phan Thi Thanh B, Lit Thi Ngoc A va Nguyén Thi My H2 mdi bi c4o 03
nam ti vé toi “Bdnh bac” nhung cho hudng an treo. Thoi gian thtr thach 13 05
nam;

Ngoai ra, Toa an cap so tham con quyét dinh vé trach nhiém dan sy, bién
phép tu phap, xt 1y vat chimg va quyén khang céo theo luat dinh.

Ngay 30/9/2022, bi cao H6 Kim T khang céo xin giam hinh phat.

Ngay 06/10/2022, L& Kim L, Nguyén Thi Thu N khang c4o xin giam nhe
hinh phat, dén ngay 23/12/2022, cac bi cio Lé Thi Kim L, Nguyén Thi Thu N r(t
don khéang céo.

Tai Ban an hinh su phuc tham sé 44/2023/HS-PT ngay 16/3/2023, Toa &n
nhan dan Thanh phd H quyét dinh (tom tdit):

Chép nhéan khang cdo ciia HO Kim T; sira Ban 4n hinh su so tham; ap dung
diém b khoan 2 Diéu 321; diém s khoan 1, khoan 2 Diéu 51; Diéu 54 Bo luat Hinh
su, xr phat HO6 Kim T 02 tu.

Tai Quyét dinh khang nghi s6 194/QD-VC3-V1 ngay 15/8/2023, Vién
truong Vién kiém sat nhan dan cap cao tai Thanh phd H6 Chi Minh Khang nghi
Ban an hinh su phiic tham s6 44/2023/HS-PT ngay 16/3/2023 ctia Toa 4n nhan
dan Thanh phd H, dé nghi Uy ban Tham phan Toa an nhan dan cip cao tai Thanh
phd H6 Chi Minh hity mét phan ban an hinh sy phic tham, giit nguyén ban an so
tham néu trén vé hinh phat d6i véi HO6 Kim T.

Tai phién toa, dai dién Vién kiém sat nhan dan cép cao tai Thanh phé Ho
Chi Minh dé nghi Hoi dong giam déc tham chap nhan khang nghi ctia Vién truong
Vién kiém sat nhan dan cip cao tai Thanh phé H6 Chi Minh.

NHAN PINH CUA TOA AN:

[1] Khoang 10 gid ngay 28/7/2018, tai nha sé6 5C Puong Y, Khu phd F,
phuong Tr, quan P (nay 13 thanh phd D), Thanh phé H, Ho6 Kim T ding
18.500.000 dong dé cung cac bi cao Lé Thi Kim L, Lit Thi Ngoc A, Nguyén Thi
M§ H2 va ddi tugng tén Diing (chua rd lai lich) thuc hién hanh vi danh bac, tong
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s6 tién thu giir trén chiéu bac 1a 78.300.000 dong. Tai thoi diém bi bat qua tang,
T thang duoc 200.000 dong. Do viy, so tién riéng Ho Kim T sir dung vao viée
danh bac 1a 18.700.000 dong. Toa an cip so tham va Toa an cap phic tham két an
H6 Kim T vé toi “Ddnh bac” theo diém b khoan 2 Diéu 321 1a ¢6 cén ct.

[2] Tai phién toa so tham, H6 Kim T thanh khan khai bao, dn nin hdi cai
nén Toa an cép so thAm xé4c dinh bj c4o ¢6 tinh tiét giam nhe quy dinh tai diém s
khoan 1 Diéu 51 B6 luat Hinh sy 1a phu hop. Toa an cép so' thAm xr phat bi céo
H Kim T 03 ndm 06 thang tu 13 twong xtmg véi tinh chat, mic do, hanh vi pham
t01 b1 cao da thuc hién.

[3] Tai cap phuc thim, HO6 Kim T xin giam nhe hinh phat va cung cap thém
tinh tiét 1a me chong bi céo 1a ngudi c6 cong véi Cach mang duoc ting huan
chuong khang chién hang nhat nén Tda an cap phuc tham cho bi cao duoc hudng
thém tinh tiét gidm nhe tai khoan 2 Piéu 51 B6 luat Hinh sy 1a phu hop. Tuy
nhién, Toa an cap phic tham nhan dinh “Bj cdo thanh khan khai bdo, truée Toa,
bi cdo t6 ra an nan hoi cdi cho hanh vi pham toi cua minh, dday la hai tinh tiét
gidm nhe quy dinh tai diém s khoan 1 Diéu 51”. Nhan dinh nay cta Tda an cap
phuc tham 13 khong dung, “thanh khan khai bao” va “an nan hoi cai” khong phai
1a hai tinh tiét doc 1ap ma chi dugc coi 1a mot tinh tiét giam nhe theo diém s khoan
1 Piéu 51 Bo luat Hinh su. Trén co s¢ d6, viéc Toa an cap phic tham ap dung
khoan 1 Diéu 54 quyét dinh hinh phat d6i vdi H6 Kim T dudi mirc thap nhét cua
khung hinh phat, xir phat bi cdo T 02 nam tu, 13 sai 1am trong viéc ap dung phap
luat.

[4] Mit khac, theo quy dinh ctia phéap luat, 4n treo 1a mot bién phap mién
chap hanh hinh phat tt ¢6 diéu kién. Can cir vao nhan than ctia nguoi bi két an va
nhing tinh tiét giam nhe, Toa an s& mién cho ngudi bi két an khong phai chap
hanh hinh phat t néu trong thoi gian thir thach ngudi d6 khong pham tdi moi. Vi
vay, khi quyét dinh hinh phat, Toa 4n phai quyét dinh thoi gian phat tu dung véi
tinh chat va mtrc do pham tdi ctia bi cdo 161 méi cho hudng an treo. Trong vu an,
bi cdo T ¢4 nhan than xdu, naim 2013 d3 bi Toa an xét xir 09 thang ti cho hudng
an treo vé toi: “Pdnh bac”, sb tién bi cdo pham td1 trong vu an nay 1a 18.700.000
d6ng; tinh tiét mai tai cap phiic tham 1a me chong bi cdo 1a nguoi co cong véi
Céach mang va bi cdo dugc huong thém tinh tiét gidm nhe tai khoan 2 Piéu 51 Bo
luat Hinh su 12 pht hgp nhung khong dang ké trong khi cuing trong vu 4n, bi cdo
Phan Thi Thanh B ¢6 nhén than tét, sd tién bi cdo B pham toi chi c6 4.000.000
d6ng va bi xtr phat 03 ndm ti cho hudng an treo nhung Tda an cip phiic tham lai
xur phai bi cdo T muc hinh phat thép hon bi cao B la khong dam bao nguyén tac
binh dang, cong bang theo quy dinh cuia phap luat.

[4] Do d6, c¢6 can ctr chap nhan khang nghi ciia Vién truéng Vién kiém sat
nhan dan cip cao tai Thanh phé H6 Chi Minh, hiy mot phan Ban an hinh sy phuc
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tham s 44/2023/HS-PT ngay 16/3/2023 cua Tda an nhan dan Thanh phd H va
giit nguyén Ban an hinh sy so tham s6 406/2022/HS-ST ngay 28/9/2022 ctia Toa
an nhan dan thanh phd D, Thanh phd H vé phan hinh phat d6i véi H6 Kim T.

Vi cac 1€ trén,
QUYET PINH:
Cin cir Diéu 382, Piéu 388, Piéu 390, Piéu 396 Bo luat TH tung hinh su.

1. Chap nhan Quyét dinh khang nghi s6 194/QD-VC3-V1 ngay 15/8/2023
ctia Vién truong Vién kiém sat nhan dan cp cao tai Thanh phd Ho Chi Minh.

2. Hay mot phan Ban 4an hinh sy phic thim sé 44/2023/HS-PT ngay
16/3/2023 ctia Toa an nhan dan Thanh phé H va gitt nguyén Ban an hinh sy so
tham s6 406/2022/HS-ST ngay 28/9/2022 cta Toa an nhan dan thanh phé D,
Thanh phd H vé phan hinh phat d6i véi bi cao H6 Kim T.

3. Quyét dinh ctia Hoi dong giam dbc tham co hiéu luc phap luat ké tir ngay
ra quyét dinh./.

Noi nhén: TM. UY BAN THAM PHAN
- VKSNDCC tai Tp. HCM; THAM PHAN - CHU TQA PHIEN TOA
- TAND/VKSD TP. HCM,; :
- TAND/VKSD/Céng an TP. b;
- Chi cuc THADS TP. b;
- UBND phuong Tr, Tp.D, TP.H;
- Bi céo (theo dia chi);
- Luu: P.LTHS, P.GDKT1 (TVH): 12.
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