TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO CAN THO Doc 1ap- Tw do- Hanh phic

Ban 4n s0: 153/2021/DS-PT

Ngay: 28-10-2021

Vv “Tranh chdp Boi thuong thiét hai do
nha cua, cong trinh xdy dung khac gay ra”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO CAN THO
- Thanh phan Hpi dong xét xvr phiic thdm gom co:
Tham phan - Chii toa phién toa: Ba Huynh Thi Bich Van
Cdc Tham phan: 1/ Ba Bui Thi Cam Thuy
2/ Ba Truong Thi Lién

= Thuw ky phién toa: Ba Lam Anh Thu - Thu ky Toa an nhan dan thanh phd
Can Tho.

- Pai dién Vién kiém sdat nhéan dén thanh pho Cin Tho tham gia phién
tda: Ba Nguyén Thi Thuy - Kiém sat vién trung cap.

Trong cac ngay 28 thang 10 nam 2021 tai Tru s& Toa 4n nhan dan thanh
phd Can Tho xét xtr phuc thdm cong khai vu an thu 1y sé 60/2021/TLPT-DS
ngay 05 thang 4 nam 2021 vé viéc “Tranh chdp Béi thwong thiét hai do nha
cuta, cong trinh xdy dung khdc gay ra”.

Do ban an dan sy so tham s6 04/2021/DS-ST ngay 08 thang 02 nam 2021
cua Toa an nhan dan quan M bi khang cdo.

Theo Quyét dinh dua vu an ra xét xu phic tham sé 283/2021/QDPT-DS
ngay 06 thang 9 nam 2021 giita cac duong su:

1. Nguyén don: Ong Poan Vin N, sinh nim 1960 (c6 mat).
Ba Lé Thi T, sinh nam 1965 (c6 mat).
Pia chi: phuong Théi An B, quan T , thanh phé Céan Tho.
Pia chi lién lac: phuong Phude T, quan M, thanh ph Can Tho.

Ngueoi bdo vé quyén va loi ich hop phdp ciia nguyen don: Luat su L¢ Van
C — Van phong luat su H, thugc Poan luat su thanh pho Can Tho (c6 mat)

2. Bi don:

2.1. Ong Luu Van Th, sinh nam 1976 (c6 don xin vang mat).

2.2. Ba Nguyén Trang D, sinh nam 1977 (c6 don xin vang mit).

Cung dia chi: phuong L, quan T , thanh phé Can Tho.

2.3. Ba Quach Nguyét P, sinh nam 1968.

Dia chi: phuong A (trudc day 1a phuong L), quan K, thanh phd Can Tho.



Nguweoi dai dién theo iy quyén cia ba Qudch Nguyét P: Ong Nguyén
Truong S, sinh ndm: 1988 (c6 mat).

Dia chi: phudong B, quan K, thanh phd Can Tho.

3. Nguoi ¢ quén loi, nghia vu lién quan: Ong Ngii Nhan Nh, sinh nim
1967 (C6 don xin vang mat).

Pia chi: phuong A (trudc day 1a phuong L), quan K, thanh phd Can Tho.
NOI DUNG VU AN

Theo don khoi kién va trong qua trinh gidi quyet vu an o giai doan so
tham nguyén don khoi kién yéu cau toa dn gidi quyét véi ndi dung nhir sau:

Ong N ba T ¢6 can nha ban kién cb cap IV hai tang (01 trét, 01 litng) tong
dién tich san 68m?, nén gach men, vach tuong xay gach, khung BTCT, san gd,
mai ton, toa lac tai khu vuc A, phuong Phuée T, quan M, thanh phé Can Tho.
Vao khoang thoi gian trude thang 3/2019, nguyén don cho rang 6ng Th va ba
cho xe cudc cap dat dé x@y dung nha, do lay dat qua nhiéu nén tao thanh hé sau
cap nha cua nguyén don din dén mat chan dat chiu lyc 1dm ran nt nén, nha bj
nghiéng vé bén phan dat 6ng Th, ba B nguy co sap dd bat cir luc nao.

Theo Béo céo két qua kiém dinh va 1ap dy toan hu hai cong trinh cia
Trung tdm giam dinh chat luong xay dung thanh phé Can Tho vao ngiy
24/6/2019 xac dinh tong gié tri stra chita hu hai 12 171.679.000d6ng. Bén canh
d6, nguyén don con cho rang do cong trinh bi anh hudng nén quan nudc giai
khat phai ngung hoat dong, mat thu nhap khoang 21.000.000dong.

‘ Luc dau, do khong xac dinh duogc chinh xac ong Th, ba D hay bf":l P la chu
dau tu, nén nguyén don khoi kién ong Th, ba D boi thuong toan bd so tien trén
va bén éng Th ba b ciing dong y boi thuong cho nguyén don 1a 50.000.000d0ng.

‘ Trong qua trinh khoi kién, thi ba Quach Nguyét P dimg ra nhén ba la chu
dé}u tu cong trinh gay thi€t hai va tu chiu trach nhiém cac van dé co lién quan
dén cong trinh gay thiét hai theo quy dinh cua phap luat. Vi vay, nguyén don
khéi kién bo sung chi yéu cau ba P chiu trach nhi€ém boi thuong toan bd so tién
trén.

Y kién ciia cdc bi don:

Ong Th, ba b va ba P: Cung thira nhan thiét hai xay ra 1a do bén bi don
thi cong cong trinh nha ¢ gy nén, tuy nhién, ba P mdi la nguoi chu dau tu xay
dung cong trinh, con 6ng Th ba D chi 1a nguoi dimg ho giay phép xay dung nén
khong c6 trach nhiém. Qua trinh hoa giai, ba P dung ra chiu trach nhiém, chap
nhan boi thuong cho 6ng N, ba T véi so tien 50.000.000d0ng.

Nguwoi c6 quyén lgi, nghia vu lién quan ong Ngii Nhan Nh cho rang Ong
khong co ¥ kién, ba P 1a ngudi ¢6 toan quyén quyét dinh ddi v6i tranh chép nay.

Do hoa giai khong thanh nén vu kién dugc dua ra xet xu cong khai. Tai
Ban an s6 04/2021/DS-ST ngay 08 thang 02 ndm 2021 cua Toa an nhan dan
quan M, Hoi dong xét xir so tham da quyét dinh:
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1. Chap nhén mot phan yéu cau khoi kién cua nguyén don. Bugc ba
Quéch Nguyét P boi thuong cho ong Poan Van N va ba Lé Thi T so tién
171.679.000d6ng (Mot tram bay muoi mot triéu sau tram bay muoi chin ngan
dong).

Ké tir ngdy c6 don yéu cau thi hanh 4n cua ngudi duge thi hanh 4n cho
dén khi thi hanh 4n xong, bén phai thi hanh con phai chiu khoan tién 13i cta sb
tién phai thi hanh &n theo muc 1ai suét quy dinh tai khoan 2 Diéu 468 B9 luat
Dan sy nam 2015.

2. Khong chap nhan mot phan yéu cau khai kién cua nguyén don vé viée
yéu cau ba Quach Nguyét P bdi thuong do quan nude giai khat ngimg hoat dong
s tién 21.000.000d0ng (Hai muoi mét triéu dong).

Ngoai ra, Toa cip so thim con quyét dinh vé tién tam tng 4n phi, chi phi
tham dinh tai chd, dinh gia va quyén khang cao cho dwong su theo quy dinh cta
phap luat.

Pén ngay 19 thang 02 nam 2021, bi don ba Quach Nguyét P c6 don
khang cdo yéu cau stra mot phan Ban an so tham cta Toa 4n nhan dan quan M,
khong chap nhan yéu cau khdi kién ciia nguyén don; cong nhan sy tu nguyén
boi thudng thiét hai tir phia bi don.

Tai phién toa phiic tham, y kién cac duong su nhu sau:

- Nguoi dai dién theo uy quyen cua ba Quach Nguyét P trinh bay: Trong
qua trinh giai quyét & cap phuc thim ba P c¢6 don khang cao bd sung yéu cau
xem xét lai toan bo Ban &n so tham, khong dong y bdi thudng cho phia nguyén
don do Béo cdo kiém dinh khéng néu nguyén nhan giy lin, nit nha cta phia
nguyén don trong khi nha ctia nguyén don da cii. P4i voi chi phi stra chita nha
B4o c4o kiém dinh cin clr vao bang bao giad vat tu co sau khi ban hanh bdo cao
kiém dinh 13 chwa khach quan. Toa an cip so tham budc ba P bdi thudng toan bo
chi phi theo bao cao kiém dinh la chua phu hop. Pé nghi huy Ban an so tham dé
Tda an cap so tham giai quyét lai vu 4n nham dam bao quyén loi cua cac bén.

- Luat su bao vé quyen va lgi ich hop phap cua nguyén don cho rang: Qua
trinh giai quyét ¢ cap so tham ong Th, ba P, ba P déu thira nhan viéc xay nha
ctia ba P gay lun, nat nha cta nguyén don va dong ¥y boi thuong vi vay khong
can thiét phai giam dinh nguyén nhan. Dé nghi khong chap nhan khang céo cia
phia ba P, giit y Ban 4n so tham.

Phia nguyén don 6ng N, ba T trinh bay: Trudc khi phia bi don xay nha, nha
cua nguyén don khong bi lun, nut. Viéc xay nha cua bi don lam anh hudng

nghiém trong dén nha cua nguyén don thé hién qua cac hinh anh do nguyén don
cung cap nén dé nghi giit y Ban an so tham.

- Pai dién Vién kiém sat phat biéu quan diém:

Vé thu tuc: ThAm phan thu 1y vu an, nguoi tién hanh t4 tung, nguoi tham
gia t6 tung déu chap hanh dung quy dinh cta Bo luat To6 tung dan su.



Vé noi dung: Viéc giai quyét tranh chap trong vu an nay can dam bao
nguyen tic bdi thuong thiét hai theo quy dinh tai Diéu 585 B¢ luat dan su. Béo
céo kiém dinh ngay 24/6/2019 chi x4c dinh chi phi khic phuc hau qua, chua xéac
dinh duoc nha cia nguyén don bi lan, nit 1a do nguyén nhan nao nén chua du
can ctr & budc ba P bdi thudng toan bd chi phi sira chita nhu an so thim da
tuyén. Tai phién toa phuc thim phia nguyén don, bi don déu khong yéu cau
giam dinh lai nén chua du can cur dé giai quyét vu an. Bé nghi ap dung khoan 3
Dleu 308 Bo luat TH tung dan sy huy Ban an so tham, giao hd so vé cho Toa an
cap so tham giai quyét lai theo thi tuc chung.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li¢u c6 trong hd so vu an duogc tham tra tai phién
toa va can ctr vao két qua tranh luan tai phién toa, Hoi dong xét xir nhan dinh:

[1] Vé thu tuc t6 tung: Ngay 20 thang 8 nim 2019 6ng Poan Vian N, ba Lé
Thi T ¢6 don khoi kién 6ng Luu Van Th, ba Nguyén Trang B vé viéc 6ng Th, ba
P xay dung nha lam anh huong dén nha cta ong ba tai dia chi khu vuc A,
phuong Phude T, quan M, thanh phd Can Tho. Dén ngay 26/6/2020, 6ng N , ba
T ¢6 don kién bod sung d6i v6i ba Quach Nguyét P vi cho rang ba P da nhan
chuyén nhuong quyén st dung dat cia 6ng Th, ba b va la chu s¢ hiru cong trinh
xay dung lam anh huéng dén nha dng ba nén yéu Cau ong Th, ba b va ba P phai
lién d6i chiu trach nhiém boi thuong. Toa an cip so tham thu ly ding tham
quyén, xac dinh 6ng Poan Van N, ba Lé Thi T 1a nguyén don, é6ng Luu Van Th,
ba Nguyén Trang P va ba Quach Nguyét P 1a bi don 1a c6 can ctr. Tuy nhién,
can diéu chinh quan hé phéap luat tranh chap 1a “Boi thuong thiét hai do nha cira,
cong trinh xay dung khac gay ra” cho phu hop.

[2] Sau khi xét xu so tham, ngay 19/02/2021 bi don ba Quach Nguyét P co
don khang cdo yéu cau stra an so tham khong chap nhan yéu cau khai kién cua
nguyén don, cong nhan su tu nguyén boi thudng thiét hai tir phia bi don véi sd
tién 50.000.000d6ng; dén ngay 19/6/2021 ba P c6 don khang céo bo sung véi
véi nodi dung khang céo toan bd ban an so tham. Tai phién toa phic tham nguoi
dai dién theo iy quyén cua ba P xac dinh khong doéng y boi thudng cho nguyén
don vi chua xac dinh rd nguyén nhan gay lun, nit nha cua nguyén don. Xet
thay:

[2.1] Loi khai cia 6ng Luu Van Th, ba Nguyén Trang P va ba Quach
Nguyét P théng nhat nam 2018, ba P ¢6 nhan chuyén nhuong cua 6ng Th ba P
thira dat 328, TBD 58, dién tich 653m?, dit toa lac tai khu vuc A, phuong Phudc
T, quan M, thanh phé Can Tho. Trong thoi gian lam thi tuc sang tén thi ba P
nho ba b ding tén xin phép xay dyng can nha trén dat va dugc UBND quén M
cap gidy phep xay dung ngay 05/12/2018. Sau do, ba P tién hanh x4y nha trén
dat theo gidy phép dugc cap. Cung thoi diém nay nguyén don c6 don giri dén
chinh quyén dia phuong trinh bay viéc nha ctia minh bi lin ntt tir cong trinh xay
dung nha ciia ba P thé hién qua bién ban ghi nhan hién trang nha cta nguyén
don do Uy ban nhan dan phuong Phuéc T, quan M lap ngay 24/4/2019 va béo



c4o kiém dinh cta Trung tdm giam dinh chét luong x4y dung Can Tho c6 co so
xac dinh co thiét hai xdy ra do1 véi phia nguyén don.

[2.2] Khoan 1 Piéu 585 B6 luat dan sy ndm 2015 quy dinh:

“Thiét hai thuc t& phai duoc bdi thudng toan bo va kip thdi. Cac bén co thé
théa thuan vé mirc boi thuong, hinh thuc boi thuong béng tién, bﬁng hién vat
hodc thuyc hi€én mot cong viéc, phuong thirc boi thuong mot 1an hodc nhiéu lan,
trir trudong hop phap luat c6 quy dinh khac”

Va theo tinh than huéng dan tai tiéu muc 2.2 muc 2 phan I nghi quyet
03/2006/ NQ-HDTP ngay 08/7/2006 cua Hoi ddng tham phan toa an nhén déan t6i
cao vé viée ap dung mot ) quy dinh cta bd luat dan sy nam 2005 vé boi thuong
thiét hai ngoai hop dong thi:

 “Trong truong hop cac bén khong thoa thuan duoc thi khi giai quyét tranh
chap vé boi thuong thiét hai ngoai hop dong can chu y::

Thiét hai phai duoc boi thuong toan bd, cd nghia 1a khi co yéu cau giai
quyét boi thuong thiét hai do tai san, strc khoe, tinh mang, danh du, nhan phém,
uy tin bi xam pham phai can ctr vao cac diéu luat tuong ung cua BO luat dan su
quy dinh trong truong hop cu thé d6 thiét hai bao gdm nhitng khoan nao va thiét
hai da xay ra 1a bao nhiéu, mirc d6 13i cta cac bén dé budc nguoi gy thiét hai
phai bdi thudng cac khoan thiét hai tuong ximg d6”.

[3] Trong vu kién nay gilta nguyén don va bi don khong thoa thudn dugce
mirc bdi thuong, khi hoa giai ¢ dia phuong 6ng Th, ba D chi dong ¥ bdi thuong
theo ty 18 phan trim. Hoa giai tai Toa 4n (BL 116) ba P thira nhan ba d3 nhan
chuyén nhuong dat tir ong Th, ba D, cong trinh xdy dung do ba 1 cha so hiru
nén ba cé trach nhiém boi thudng, ba P chi dong ¥ bdi thudng cho nguyén don
s tién 50.000. OOOdbng Pé c6 co sd xac dinh thiét hai ciia nguyén don va muc
do 16i cua cac_bén dé budc gay thiét hai phai bdi thuong cac khoan thiét hai
tuong xung, can thiét phai trung cau giam dinh co quan chuyén mon co6 chirc
ning thAm dinh. Chimg ctr trong ho so thé hién khi hoa giai ¢ dia phuong giira
nguyén don véi ong Th, ba P ¢6 thdng nhat yéu cau Trung tdm giam dinh chat
lugng xdy dung Can Tho kiém dinh. Tai cong van s6 377/UBND ngay
15/5/2019 cua Chi tich Uy ban nhan dan phudng Phuée T ¢6 yéu cau Trung tam
giam dinh chét lugng xay dyng Can Tho tham dinh dé danh gia murc do thiét hai
va danh gia cong trinh nha & bi nit do yéu t6 ndo. Tuy nhién, béo céo tham dinh
ciia Trung tim giam dinh chét lugng xéy dung Can Tho chi xac dinh tong chi
phi stra chita hu hai 1a 171.679.000d6ng, khong de cép dén nguyén nhan gay lun
nut nha cua phia nguyén don. Nguyén don yéu cau boi thuong theo két qua kiém
dinh, bi don chi dong ¥ mot phan vi rang cin nha cla nguyén don da qua ci.
Toa an cép so thim chi cin ¢t vao thira nhan cua bi don vé viéc xay dung cong
trinh lam anh hudng dén nha cta nguyén don dé budc bi don bdi thuong toan bo
chi phi stra chita theo béo céo kiém dinh khi chua trung cau giam dinh co quan
chuyén nang tham dinh 1am 18 nguyén nhan nha cia nguyén don bj lin, nit co



phai hoan toan do 13i cua bi don hay con c6 yéu té tu nhién nhu bi don da trinh
bay hay khong la chua c6 co sd vimg chac.

[4] Tai phién toa phuc tham, cac duong sy déu khong yéu cau kiém dinh dé
xac dinh nguyén nhan gay thét hai nén cap phuc tham khong thé khéc ' phuc thiéu
sOt néu trén cua cap so tham. Do do, théng nhat v6i dé nghi cua Klem sat vién
huy Ban 4n so thdm giao hd so vé cho Tda an cip so tham giai quyét lai theo thu
tuc chung.

[5] Do huy 4n so tham nén 4n phi dan sy so thim, an phi dan sy phic tham
va chi phi t6 tung khéc chua ai phai chiu.

QUYET PINH

Can cur vao: Khoan 3 Piéu 308; Khoan 1 Piéu 310 Bo luat TH tung dan
su; nghi quyét sb 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong
vu quoc hdi quy dinh vé mure thu, mién, giam, thu, ndp, quan 1y va st dung an
phi va 1€ phi Toa an.

1/ Hiy ban an so tham s6 04/2021/DS-ST ngay 08 thang 02 nam 2021 cta
Toa an nhan dan quan M, thanh phé Can Tho vé viéc “Tranh chdp Boi thuong
thiét hai do nha cua, cong trinh xdy dung khac gay ra” gitra nguyén don ong
DPoan Vin N, ba Lé Thi T véi cac bi don 6ng Luu Vin Th, Ba Nguyén Trang D,
ba Quach Nguyét P.

Giao ho so vé Toa an nhan dan quan M, thanh ph6 Can Tho giai quyét lai
theo thu tuc chung.

2/ Anvphi dan sy so tham va chi phi t tung khac: S& duoc giai quyét khi
xét XU so tham lai.

3/ An phi dan su_phic tham: Khong ai phai chiu, ba Quach Nguyét P
duoc nhan lai 300.000dong tién tam Uung an phi phtic tham theo bién lai thu so
011524 ngay 01/3/2021 cta Chi cuc Thi hanh an dan sy quan M.

Ban an phiic tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

Truong hop ban 4n, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh &n dan su thi nguoi duoc thi hanh 4n dan sy, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh an hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7a, 7b va
9 Luat Thi hanh &n dan sy; thoi hi¢u thi hanh an dugc thuc hi¢n theo quy dinh
tai Diéu 30 Luat Thi hanh an dan sy da duogc stra d6i bd sung nam 2014.

TM. HOI PONG XET XU PHUC THAM
THAM PHAN - CHU TOA PHIEN TOA
Noi nhan:

- Puong sy

- VKSND-TPCT; (Pa ky)

- TAND Q. M;

- Chi cuc THA.DS Q. M;

- Luu (2b). Huynh Thi Bich Van






