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, ‘ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH THANH HOA

-Thanh phan Héi dong xét xir phiic thim gom cé:
Tham phén - Chii toa phién toa: Ba Nguyén Thi Chinh;
Cdc tham phan: Ba Lé Thi Thiy;
Ba Lé Thi Hiéu.
-Thw ky phién toa: Ong Duong Xuan Tu- Thu ky Toa an nhan dan tinh
Thanh Hoa.

- Dgi diénVién kiém sdt nhdn dan tinh Thanh Héa tham gia phién toa: Ba
Nguyéen Thi Thanh LTT - Kiém sat vién.

Trong cac ngay 15, ngay 19 thang 01 va ngay 03, ngay 05 thdng 3 ndm 2021,
tai Tru s& Toa an nhan dan tinh Thanh Hoa xét xir so tham cong khai vu an thu ly )
101/2020/DSPT ngay 11/11/2020 vé viéc “Kién doi dat cho muon”, theo Quyét dinh
dua vy an ra xét xu s6 97/2020/QDXXPT- DS ngay 03/12/2020 giita:

1.Nguyén don: Ba NTK,1933.
bia chi: Thon Pong Tan, xa HD, huyén HH, Thanh Hoa.

Nguwoi bio vé quyén va loi ich hop phdp: Ba LTP - Tro gitip vién phap ly -
Trung LTT trg gitip phap ly Nha nude tinh Thanh Hoa (vang mat)

2.Bi don: Ong CVA, 1960.
bia chi: Thon Pong Téan, xa HD, huyén HH, tinh Thanh Hoa .

3.Nguoi c¢é quyén loi va nghia vu lién quan:

3.1.UBND xa Hb, huyén HH, tinh Thanh Hoa
Nguoi dai dién theo phap lugt: Ong TKD - Chu tich UBND.
Nguweoi dai dién theo sy quyén: Ong PVS - Cong chuc dia chinh.
3.2.BaCTV, 1964 (vo 6ng CVA);

3.3. Cac thanh vién (con, chau) cia ba NTK:

+ Anh CTD va chi CTE;
Pia chi: T6 10 khu phd Miéu, phudng Phudc Tan, thanh phd Bién Hoa, Pong Nai.

+ CTG, LTT, CTL, CTH;
bia chi: Thon Bong Tan, xa HD, huyén HH, tinh Thanh Hoa.



+ Chi CTM; ‘ ‘
bia chi: Thon Bac Hoi Chiéu, xa Hoang Phong, huyén HH, tinh Thanh Hoa.
+ Chi CTN.

Dija chi: S6 78/1 t6 8, khu phé Binh Giao, phuong Thuan Giao, Thuan An, Binh Duong.

Tai phién toa ngay 15 va 19/01/2021, c6 mat ba NTK, anh CTG, chi CTL,
chi CTM, 6ng CVA va dai di¢n UBND xa Hoang Dong; nhitng ngudi con lai vang
mat.

Tai phién toa ngay 03/3/2021, ¢6 mat ba NTK, anh CTD, chi CTE, chi
CTL, chi CTM, 6ng CVA va dai dién UBND x& Hoang Dong; nhiing nguoi con lai
vang mat.

Tai phién toa ngay 05/3/2021, c6 mat ba NTK, anh CTD, chi CTL, chi
CTM, ong CVA va dai diecn UBND xa Hoang Dong; nhiing nguoi con lai vang
mat.

NOI DUNG VU AN:
*Theo don khaoi kién ngay 16/11/2019, nguyén don ba NTK trinh bay:

Nam 1994, UBND xa Hb giao dat cho ho néng dan, dinh murc giao dat san xuét
nong nghiép, loai dit co ban 1a 363m%khau loai I. Thoi diém giao dat, gia dinh ba NTK
(chong 1a Chu Thién Khuong) c6 10 khéu loai I, khong c6 khau loai II, duoc giao téng
dién tich dat nong nghlep 14 3.892m” (gdbm 240m’ dét 5% va 3.652m’ dét san xuét co
ban), trong d6 ¢6 797m’ dét xtr ddng Nuong Ngon.

Nam 2002, gia dinh ba ddi toan bo dat Nuong Ngon lay 2m dét chiéu rong tai
Pong Song cta nha ong CVA, nam 2006 hai bén da tra lai dit cho nhau, cudi nim
2007, ba CTE (con dau ba NTK) vé chim me 6m, do vo chdng ba CTE, éng CTD c¢6
no ong CVA 6.000.000d tién gop ho nén c6 noéi 6ng Khwong, ba NTK cho ong CVA
muon dét 1am dé léy hoa loi, 101 tirc trir ng. Vo ché)ng ba NTK déng y cho vo chéng
ong CVA muon 797m? dat tai Nuong Ngon, viéc cho muon chi n6i mi¢ng, khong thda
thun thoi han tra dat.

~ Dén cuoi nam 2017, ba NTK thay thoi gian muon dat da 1au nén néi ong CVA
tra dat thi 5ng CVA tinh tién ng goc, 13i s tién ma vo chong ba CTE, dng CTD no, khi
nao tra hét ng mai tra dat. Luc nay ba NTK moi bi€t dat khu Nuong Ngon cua gia dinh
ba chi con lai 527m? ba NTK cho ring thoi diém doi dien, don thira ndgm 2001 ba
khong biét, khong ky van ban, khong dugc nhan dat trén thuc dia.

Tai phién toa, ba NTK khéng dinh viéc d6i dién don thira nam 2001 ba co biét,
nhung chi don ddng, khong don bai, dat Nuong Ngon nha ba dugc chuyén tir khu vuce
Trai ga sang khu vuc hién nay, nhung khong thay d6i vé dién tich, vi vay ba c6 yéu cau
Toa an budc ong CVA phai tra lai toan bd dién tich dat Nuong Ngon dd mugn cua gia
dinh ba 1a 797m”.

- Bi don 6ng CVA va ve la ba CTV trinh bay:

Tt nam 1994 dén nam 2002 6ng CVA la Truong thon, thoi ,diém giao rudng
nam 1994 va doi dién don thira ndm 2001 6ng la nguoi truc ti€p do dat chia rudng cho
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cé}c gia dinh, trong d6 c6 hd ba NTK. Theo dinh murc, ho ba NTK duogc giao 3.630m?
dat co ban, nhung nam 1994 khi ,do rudng, ong da do cho nha ba NTK 3.652m2, thira
22m?so véi dinh mire, trong d6 dat Nuong Ngon 13 797m?.

Nam 2001, 6ng CVA 1a ngudi 1ap phuong an déi dién don thira, trude khi 1ap
phuong an, ong da dén cac ho hoi ¥ kién, duoc cac ho thdng nhit nén bao cao phuong
an 1én x4 va dugc xa phé duyét. Lic ndy gia dinh ba NTK tach thanh 2 ho do vo chdng
ong CTD lam nha & riéng.

Sau khi giao dat, 6ng CVA dem bién ban giao dat cho ho nong dan sau chuyén
d6i dén cac gia dinh dé ky. Thoi diém nay, tong dat Nuong Ngon giao cho me con ba
NTK 14 528m” c6 kich thudc cu thé: Dong (giap bo ngin véi Dong Ngon) = Tay (giap
md) = 17m (Trir bd 0,5m con lai 16,5m), Nam (gidp bod) = Bic = 32m (trong d6, ong
CTD 1a 138m? ba NTK 13 390m?).

Nam 2002, nha 6ng va nha ba NTK d6i dat cho nhau, dén thang 4/2006 do vo
chong 6 ong CTD, ba CTE ng tién gop ho cua vo chong ong khong tra dugc nén ba CTE
co ky giay chuyen nhuong toan bd dat Nuong Ngon cho vg chong 6ng CVA, khi nao
tra hét tién no gbc va 1ai thi ong ba tra lai dat, ba CTE ky thay cho 6ng CTD.

Ba NTK yéu cau tra 797m” dit muon & Nuong Ngon, ong, ba khong dong y, vi
6ng ba khong muon dat nha ba NTK, ma do con ba NTK no tién nén viét gidy chuyén
nhuong dét cho ong ba.

Nay biét viéc ba CTE ky thay tn 6ng CTD la khong dung quy dinh phap luét,
nén 6ng ba khong truy ctru va dong ¥ tra lai dat cho gia dinh ba NTK. Tuy nhién, thyc
té dién tich dat 6ng ba canh tac cua gia dinh ba NTK tir nim 2002 dén nay chi c6
528m? thudc thira giap b Nam ctia Nuong Ngon nén 6ng ba chi dong v tra lai dién tich
dat 1a 528m?, cu thé: Dong = Tay =17m (dugc trir bd 0,5m), Bic = Nam = 32m.

- Anh CTD, anh CTG, chi LTT, anh CTH, chi CTE, chi CTL, chi CTM, chi
CTN (con, chdu ba NTK) thong nhat trinh bay:

Viéc ong CVA muon dat cua gia dinh ba NTK 1a c¢6 that, do ba NTK 1a nguoi
trie tiép cho muon, viéc muon dién tich bao nhiéu, cac con, chau ba NTK khong 13,
nhung theo GCNQSDD cua ba NTK, dién tich dat Nuong Ngon 13 797m?, do d6 théng
nhét v6i yéu cau ciia ba NTK, budc 6ng CVA phai tra lai cho ba NTK 797m* dat
Nuong Ngon.

- UBND xa HD trinh bay:

Nam 1994 UBND x3 HP giao dat cho hd gia dinh, c4 nhan sir dung vao
muc dich san xuat nong nghiép theo Nghi dinh 64/1993/ND-CP ngay 27/9/1993,
dinh muc giao dat co ban 1a 363m?/khau loai I, 200m?/khau loai II. Gia dinh ong
Chu Thién Khuong (vo 1a ba NTK) ¢6 10 khau loai I, khong c6 khau loai 11, dién
tich duoc giao theo dinh muc 13 3.630m?, nhung theo GCNQSDPcép cho ho 6ng
Khuong (ba NTK) thé hién dién tich dit nong nghiép duoc giao nhu sau: Dung
Cao 324m* Bo ddi 516m* Pdng Su 400m*; Nuong Ngon 797m? Pong Sac
555m*; Pong Song 1.160m% Dat 5% 1a 240m°, tong dién tich dat duoc giao 1a
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3.892m? (trong dé dat co ban 13 3.652m?, du so v6i dinh muc giao dat co ban 13
22md).

Tu khi giao dét‘ dénqnay da trai qua 3 lan déi‘dién don thira nam 2001, 2010
va 2017. Tat ca cac lan doi dién don thira, thon deu lap phuong an trinh xa phé
duyét, sau d6 theo phuong an da duoc phé duyét dé do dat cho dan.

Theo tai liéu chimg ctr con luu gitr tai UBND x& HD, sau mdi 1an doi dién
don thira, dién tich dat tai cac xr ddng gia dinh ba NTK c6 bién dong 1a do cong
tac doi dién don thua timg thoi ky, tong dién tich dat co ban duoc giao ludn cao
hon trong GCNQSDP va cao hon dinh mirc giao dt san xuat co ban. Tai xir dong
Nuong Ngon, tir ndm 2001 dién tich dat da co thay ddi, cu thé: Nam 2001 duoc
tach thanh hai ho: Ong CTD 138m?; 6ng Khwong 390m?, tong 14 528m?*; nam 2010
ong CTD 160m?% 6ng Khwong 13 384m? tong 1a 544m?; nam 2017, dat co ban ho
ong CTD dugc don hét vé Nuong Ngon, dién tich 526m”,

Nam 1994, hé ong CVA ¢o6 5 khau loai I va 2 khau loai II, theo dinh muc
duoc giao 2.215m? dat san xuét co ban. Hién nay, éng CVA dang canh tac ca dat
cua ong Chu Van Dong (b6 dé) va vg chéng ong Chu Vian Téan (em trai) nén theo
dinh murc 1a 3.304 m® dat san xut co ban.

Theo sO giao rudng sau d6i dién don thira nam 2017, gia dinh 6ng CVA duoc
giao dat san xuat co ban nhu sau: Loi Ngon 4417, Ngon chéo 1.141m% Nuong Ngon
714m* + 955m*=1.669 m? tong dién tich 14 3.251m? giam 53m? so vdi dinh mic.

Theo két qua xem xét, thim dinh, tong dién tich dat ‘Nuong Ngon la
2.289,4m’ gdm cac ho: Ong CTD (con ba NTK), éng Dung Tuyet ba Nguyén Thi
Stru va ong CVA trong do: HO ong CTD duoc giao 526m ho 6ng Dung Tuyét
duoc giao 189m?; ho ba Nguyen Thi Stru duoc giao 168m?, vi vy, ho 6ng CVA
thuc te chi duogc g1ao 1.406, 4m?. Tong dét co ban gia dmh ong CVA duoc giao
thue té la: Dong Ngon gom: Loi Ngon 441m° Ngon chéo 1.141m%) va Nuong
Ngon 1.406,4m*; tong 13 2.988.4m”, giam 315, 6m s0 v6i dinh muc. Co su bién
dong, giam dién tich dat nhu trén 12‘1 qua trinh do dac, cing day khi do dat chia
rudng (thé hién trén sb sach), co su khong chinh xac vé kich thudc cac canh cua
toan bo khu dat, cu thé: do dac thuc té/s6 sach thé hién: Canh bong: 67,4m/67m;
canh Nam: 32,5m/31m; canh Tay: 67,1m/68m; Canh Bic: 33,8m/42m. Dién tich
do dac khi xem xét, thAim dinh mdi 1a dién tich chinh xac.

Pit co ban gia dinh ba NTK dugc giao qua cac 1an d6i dién don thira va hién
dang sur dung déu cao hon so v&i dinh mac duge giao. Hién dit co ban gia dinh ba
NTK dang dugc quyén st dung la 3.672,31m2, du 10,311‘112 so v&i dién tich dat co
ban trong GCNQSDD cép nam 1995 va du 42,31m® so véi dinh muc. it co ban
nha 6ng CVA hién dang duoc quyén st dung 1a 2.988,4m? giam 315,6m? so véi
v6i dinh muc giao dit co ban.

Viéc ba NTK cho rang 6ng CVA muon nha ba 797m’ dat néng nghiép 1a
khong ¢o co so.

- Nhitng nguwoi lam chirng:



+ Ong Chu Hitu Ngdu trinh bay: Ong 1am Trudng thon 3 (thon Bong Tén), xa
HD giai doan 2002 -2012, khi 6ng nhan nhiém vu, cong tac d6i dién don thira nim
2001 d3 hoan thanh, 6ng CVA di ban giao cho 6ng sb sach, so liéu dién tich dat cac gia
dinh trong thon, 6ng chi nhan sO liéu trén s séch, khong ban giao do dac thuc dia. Dét
dugc giao sau ddi dién don thira nhu thé nao thi dan 1am nhu vay, khong cé diéu chinh,
do dac lai.

Déi dién don thira ndm 2010, 6ng 13 ngudi 1ap danh sach bao xa vé phwong an
don dién doi thira ctia thon, 1an don dién nay chi don dat dong, khong don dat bai. Cong
viéc don dién doi thira thuc hién xong thi 6ng nghi chua kip 1ap bién ban giao dét cho
dan, 6ng da ban giao cho ngudi ké nhiém so ghi dién tich dat giao cho cac ho dan khi
doi dién don thra.

Viée d6i dat, cho muon dét giita ba NTK va ong CVA khéng béo thon nén éng
khong ndm duoc. Ong giao ndp cho Toa an s6 chi tiét ghi lai dién tich cta cac gia dinh
thon 3 1an d6i dién don thira ndm 2001 do 6ng CVA chuyén giao va trinh bay do so
Xuat trong cong viéc bao quan nén ong di 1am mat mot to (gom 04 trang) thé hién viéc
chia ruong tai Pong S6ng va mot phan Pong Sac.

+ Ba Truong Thi Vdn trinh bay: Ba lam Truéng thon Dong Téan tir ndm
2014 dén nam 2018, 13 giai doan thuc hién doi dién don thira 1an 3 nam 2017, ba 1a
nguoi tryc tiép 1ap phuong an doi dién don thira trén co sd hop dan vé hién trang
sir dung dat ctia cac ho dan, va trinh UBND x4 HD phé duyét. Khi phuong an dugc
phé duyét, ba la nguoi truc tiép do dac, giao d4t cho dan, hoan thién so dd giao
rudng.

Pbi voi dat Nuong Ngon cdp cho gia dinh ba NTK, do thoi diém nay 6ng
CVA dang truc tiép canh tac nén ba can cr hd so giao rudng truoc do dé do du cho
gia dinh ba NTK 527m® (dén cho ong CTD). Pat gia dinh 6ng CVA tai cac xur
dong da doi cho cac gia dinh khac dé don vé xur dong Nuong Ngon nén hién gia
dinh 6ng CVA chi con canh tac tai Nwong Ngon va Bong Ngon.

Tai ban dn dan sy so thim sé 79/2020/DSST ngay 30/9/2020 ciia TAND
huyén HH dda Quyét dinh:

Cin cir: Diéu 163, Picu 164 va Dicu 166 Bo lut dan sy 2015; khoan 2 Dicu
131, Piéu 203 Ludt dat dai ndm 2013.

Chép nhin mot phan yéu cau khoi kién ciia ba NTK, budc dng CVA va ba
CTV phai tra lai cho gia dinh ba NTK 528m? dat tai xr ddng Nwong Ngon, vi tri thira
dat: Giap bo phia Nam, c6 tr can: Phia Dong (giap bo) = phia Tay (giap mo) =17m
(duoc trir bo 0,5m), phia Nam (giap bo) = phia Bac = 32m).

Ngay 07/ 8/2020, bi don ba NTK co don khang cdo voi ngi dung:

- Yéu cau 6ng CVA phai tra lai dién tich dat Nuong Ngoc 1a 797m?;

- Yéu cau 6ng CVA tra lai mit bang nguyén trang khi muon dat.

Tai phién toa phuc tham, Nguyén don khong rat khang cao, cac bén khong
thoa thuan dugc voi nhau vé viée giai quyét vu an.



Kiém sat viéen VKSND tinh Thanh Héa tham gia phién toa phat biéu.

Vé thu tuc to tung, Tham phan, Hoi dé)ng xét xr va Thu ky tuan tha dam bao
ding cac quy dinh cia Bo luat td tung dan su tai cap phuc tham.

Vé ndi dung, dé nghi Hoi dong xét xtr phuc thim cin cir khoan 3 Diéu 308
Bo luat td tung dan su, hiy toan bg ban an so tham, giao ho so cho Toa an cép SO
tham giai quyét lai vu an v6i Iy do: Toa an cdp so tham khong thu thap hd so dia
chinh, khong v& ban d6 thim dinh ma tuyén budc 6ng Chu Thién CVA tra lai cho
ba NTK 528m? tai xtr dong Nu:ong Ngon la khong 13 rang, kho thi hanh an; ngoai
ra theo ho so do dac 2015 thi vi tri d4t ma ban an so thim budc 6ng CVA tra cho
ba NTK hién nay dang mang tén hai nguoi khac ma chua dugc xac minh lam 1o
(c6 Vin ban phat biéu kém theo).

NHAN PINH CUA TOA AN:
[1] Vé xac dinh quan hé tranh chap va tham quyén giai quyét vu an:

Ba NTK ¢6 don khoi kién doi ong CVA tra lai dién tich 797m’ dat san xuat
cho muon tai x&r dong Nuong Ngon, tranh chap dd duoc UBND xa HD hoa giai va
TAND huyén HH thu ly giai quyet dung tharn quyén theo quy dinh tai khoan 9
Diéu 26; Diéu 35 va khoan 1 Diéu 39 B luat tb tung dan sy.

Sau khi xtr so tham, ba NTK khang céo trong thoi han quy dinh ciia Bo luat t6
tung dan su nén vu an dugc xét xtr theo thu tuc phic tham.

[2] V& noi dung giai quyét vu an:

[2.1] Qua trinh giai quyét, cac bén thira nhan: Nam 1994, UBND xi HD,
huyén HH thuc hién giao dat cho ho gia dinh, ca nhan st dung vao muc dich san xuét
nong nghi¢p theo Nghi dinh 64/1993/ND-CP ngay 27/9/1993 ctua Chinh phu, gia dinh
ba NTK (chdng 1a Chu Thién Khuong ) dugc giao theo dinh mirc co ban 1a 363m?
/khau loai I, ho ba NTK ¢ 10 khau, dugc giao 3.892m? (vuot so véi dinh mirc 22m?).
Nam 2002, gia dinh ba NTK ddi toan bo dat Nwong Ngon iy dit Pong Song cia
ong CVA, khoang nam 2006 - 2007 hai d tra lai dat cho nhau, nhung sau d6 do anh
CTD va chi Chu Thi CTE (con trai va con déu ba NTK) dang no tién 6ng CVA, nén
cling trong nam 2007 gia dinh ba NTK di théng nhit giao lai d4t Nuong Ngon cho
ong CVA canh tac dé 13y hoa loi trir no. Nam 2017 ba NTK doi lai déat, ong CVA
khong tra véi 1y do anh CTD chua tra hét no, tuy nhién viéc vay ng va muon dat 1a
hai quan hé doc 1ap, mit khac viéc chi CTE viét gidy chuyén nhuong dat ky thay tén
6ng CTD (BL22), ba NTK khong dong y, do d6 viéc ba NTK khoi kién doi lai dét
va duoc Toa an cdp so tham budc ong CVA tra lai dét tai xi dong Nuong Ngon 1a
cd co s0.

[2.2] Vé xé4c dinh dién tich dat cho muon: Ba NTK cin cr GCNQSDP do
UBND huyén Hoang cap mang tén 6ng Chu Thién Khuong, tong dién tich dat san
xuat duoc giao tai cac xi dong 1a 3.652m” (riéng x{r ddng Nuong Ngon 1a 797m°).
Tuy nhién, GCNQSDD do ba NTK xuat trinh khong c6 ngy, thang, nim, khong co
50 vao s6 (BLO7), nhung Toa an cap so tham chua xac minh tai UBND huyén HH
dé 1am rd tinh hop phép cia GCNQSDD nay 1a thiéu sot.
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Mit khac, theo tai liéu, chimg ctr do UBND xa HP cung cip va 10i khai cac
Trudng thon (6ng Chu Hitu Ngau, ba Truong Thi Van) thi tir nim 2001 dén nay tai
khu vuc thon Pong Tan, xa HDP da trai qua ba lan ddi dién, don thia, dién tich dat
cua gia dinh ba NTK tai cac xtr déng da c6 nhiéu bién dong, cu thé:

[2.2.1] Lan d6i dién, don thira ndm 2001, tong dién tich dét san xuit co ban
giao cho gia dinh ba NTK tai cac xir dong 1 3.671m?, so véi GCNQSDD ting 19m?,
trong d6 dat Nuong Ngon duge giao 1a 528m? gdm 6ng Khuong, ba NTK 13 138m?va
6ng CTD (con ba NTK) 1a 390m? (BL141,142). S6 giao rudng luu tai UBND x3 HD
thé hién viéc giao dét cho gia dinh ba NTK tai Nuong Ngon: Vi tri s6 01 va 02 tinh tir
bo Nam, kich thudc tir can toan bo thira ruong: Bong (giap bo) = Tay (giap mo) =17m,
Nam (giap bo) = Bac = 32m) (BL148).

Ba NTK luc trinh bay viéc doi dién don thira nim 2001 ba khong biét,
khong nhan dét trén thuc dia, co lac trinh bay nam 2001 ba cé biét viée doi dién,
don thira, nhung chi don dong, khong don bai, dat nha ba dugc chuyén tir khu
Trai ga sang cudi duong nhung khong thay doi vé dién tich (BL 331). Theo 6ng
Chu Hiru Ngéu cho biét khi ong nhan nhiém vu Trudng thon, viéc doi dién, dén
thira cia nam 2001 da hoan thanh, ong CVA di ban giao so sach cho 6ng, dat
duoc giao thé nao dan lam nhu vy (BL235). Nam 2002 ba NTK méi doi dat
Nuong Ngon lay dat Pong Song ciia 6ng CVA, nim 2006 - 2007 hai nha da tra
lai d4t cho nhau, sau do trong nam 2007 6ng CVA muon lai, tat ca cac lan doi, tra
va muon dat déu khong c6 gidy to gi, do d6 ciing khong co co sé xac dinh thira
dat Nuong Ngon ciia ba NTK tai thoi diém nam 2001 14 797m?.

[2.2.2] Lan d6i dién, don thira nam 2010, tong dién tich dat san xuat co ban ho
ba NTK dugce giao 1a 3.689m?, ting so v6i GCNQSDD 37m? trong d6 dién tich tai
Nuong Ngon 14 544m®. Theo s6 giao rudng nam 2010, hoan thién ngay 21/12/2012,
thé hién: Thira s6 1 va s 2 ¢6 kich thuéc canh Dong va canhTay =12m, canh Bic va
Nam = 32m (BL181).

[2.2.3] Lan d6i dién, don thira ndm 2017, toan bd dién tich dit Nuong Ngon
526m? ctia ho ba NTK duoc giao cho anh CTD (BL133a).

[3]Theo két qua tham dinh tai chd ngay 03/6/2020, tong dién tich dat san xuat
hién nay cua ho ba NTK 1a 3.526,31m° gébm: Dung Cao 674,15m’; Bo Doi
389,16m*; Pong Su 544m’; Pong Sac 649m’; Pong Song 735m” va Nuong Ngon
526m’ (BL218-219), trudc d6 nam 2016, gia dinh ba di dwoc nha nude thu hoi, dén
bu dién tich dat san xudt 146m? theo d6 tong dién tich ké ca phan di thu hoi 1a:
3.672,31n7’.

Nhu vay sau cac 1an don dién, doi thira, dién tich dat cua ho ba NTK ting so
v6i dinh mutrc co ban 1a 42,31m? va tang so véi GCNQSDD 1a 20,31m? va dén thoi
diém ba Truong Thi Van lam Trudng thon (ndm 2017) xac dinh dién tich dat Nuong
Ngon giao cho ho ba NTK ciing chi c6 526m?, do d6 ndi dung khang cao cua ba NTK
yéu cau ong CVA, ba Vén phai tra 797m? dat Nuong Ngon 1a khong c6 co s

[4] Tai cap phuc tham, ba NTK cho rang chir ky cua chi CTE trong “Gidy xin

chuyén quyén st dung dat co ban” ngay 20/4/2006 do ong CVA xuat trinh (BL 22) va
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chit ky ciia ba NTK va 6ng CTD trong “Bién ban giao dat cho hd nong dan sau
chuyén d6i” luu tai UBND xa Hb (BL141,142) la do 6ng CVA gia mao va dé nghi
giam dinh . Toa &an cap phtc thim da Quyét dinh tam ngimg phién toa, yéu cau ong
CVA, ba NTK cung cap van ban gbc co chir ky cua chi CTE, ba NTK va 6ng CTD dé
1am mau so sanh, déng thoi Trung cau Phong ky thuat hinh hinh sy Cong an Thanh
Hoa giam dinh cac ndi dung theo yéu ciu cua ba NTK tai Quyét dinh s6 01/Qb-
TCGD ngay 02/02/2021. Tai Vin ban sé 113/PC09 ngay 09/02/2021 ciia Phong Ky
thuat hinh sy Cong an Thanh Héa tir chdi giam dinh véi Iy do: Tai liéu mau so sanh
cung cap khong du dé két luan giam dinh.

Toa an cap phiic tham thay rang: Theo “Gidy xin chuyén quyén sir dung dat co
ban” dé ngay 20.4.2006 do ong CVA xuit trinh thi chi CTE ky chuyén nhugng dién
tich it Nuong Ngon cho éng CVA 1a 527m% Tuy nhién viéc chuyén nhuong (néu
c6) 1a khong hop phap, do d6 viéc giam dinh chit ky cta chi CTE 1a khong can thiét.

Péi voi “Bién ban giao dat cho ho nong dan sau chuyén d6i” nam 2001 luu tai
UBND x3 HP, ba NTK va éng CTD khong thira nhan, nhung khong cung cip dugc
mau chit ky cia minh cung thoi diém dé 1am can cu giam dinh. Viéc don dién, don
thira nam 2001 13 ¢6 that, toan bd sb sach duoc luu tai UBND xa HP dé Chinh quyén
quan 1y, theo di, dién tich cua gia dinh ba NTK giam tai x dong Nuong Ngon,
nhung ting tai Dung Cao, Pong Su va Pong Sac va tong dién tich dat co ban tai cac
xtr dong cia gia dinh ba NTK tang so véi thoi diém giao dat ndm 1994 va tang so voi
GCNQSDD, do d6 “Bién ban giao dat cho ho nong dan sau chuyén doi” naim 2001chi
la mot trong cac tai liéu, chung cur dé xem xét.

[5] Qua trinh giai quyét vu an, Toa an cdp so thim khong thu thap ho so dia
chinh cac thoi ky lién quan dén céc thira dat ma ba NTK dang khai kién, trong Quyet
dinh cua Ban an so thAm tuyén budc 6ng CVA phai tra cho ba NTK 528m?* dat san xuét
tai Nuong Ngon ma khong xac dinh vi tri dét thudc thira sb may, t& ban d6 nao; qua
trinh thdm dinh ciing khong do v& so d6 hién trang dé xac dinh gianh gidi cic canh cia
thira dat ma 6ng CVA phai tra cho ba NTK, do d6 khéng c6 co s dé thi hanh an.

[6] Tai cap phuc tham, UBND xa Hoang Dong cung cap ban d6 dia chinh cac
thoi ky ¢ lién quan dén thira dat tranh chap, cu thé:

Theo Ho so 299 do dac ndm 1985, vi tri dat thudc thira 56, to ban do s6 2, dién
tich nguyén thira 7.420m”, loai dat mau, cha sit dung HTX; Hb so dia chinh nim
1996, vi tri dat thudc thira 77, td ban do s6 3, dién tich nguyén thira 3.170m?, loai dat
mau, chu stt dung UBND xa, nhung theo Ho so do dac nam 2015 thi dién tich dat ma
béan 4n so tham budc ong CVA tra cho ba NTK thudc mot ph?m thira s6 171, dién tich
nguyén thira 421 ,6m2 , chu st dung 1a Chu Thi Quyén va mot phﬁn thira 188, dién tich
nguyén thira 344m?, chu st dung 1a Chu Thién Dtec, nhitng nay chua dugc tham gia
t6 tung va chua 1am rd duoc viée st dung tai cac thira dat néu trén.

[7] vé noi dung ba NTK khang cao yéu cau ong CVA, ba Van phai hoan tra
nguyén trang mat bang nhu truéc khi cho muon, thay rang:

Theo don khai kién, ba NTK yéu cau 6ng CVA phai hoan tra nguyén trang mat
bang trudc khi muon dat, tuy nhién tai phién toa so thim ngay 30/9/2020, ba NTK chi
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yéu cau ong CVA tra dit, khong yéu cau gi thém, do noi dung nay Toa an cap so tham
chua xem xét nén Toa an cap phuc thdm khong c6 can ctr dé giai quyét. Ba NTK dugc
quyén yéu cau khi Toa 4n cap so tham giai quyét lai vu an.

[8] Do viéc thu thap ching ctr chua day du va thiéu nguoi tham gia t6 tung
ma khéng thé khic phuc duoc, Toa 4n cap phic thim chap nhan dé nghi cua Kiém
sat vién, huy ban an so tham, giao hd so cho Toda an cap so tham giai quyét lai vu
an theo thi tuc so' tham.

[9] Vé an phi: Toa én cap phuc tham hity ban an so thdm nén ba NTK khong
phai chiu 4n phi phuc tham.

Vi cac lé tréen.
QUYET PINH
Can ¢t khoan 3 Diéu 308 Bo luat to tung dan su.

1. Huy ban 4n so tham s6 79/2020/DSST ngdy 30/9/2020 cua Toa 4n nhan
dan huyén I-!H, chuyén ho so cho Toa an nhan dan huyén HH giai quyét lai theo
thu tuc so tham.

_ 2.Vé&én phi: Ap dung khoan 3 Diéu 29 Nghi quyét 326/2016/UBTVQH14
veé an phi, 1€ phi Toa an: Ba NTK khong phai ndp an phi dan sy phuc tham.

Cécqquyé't dinh khac cua ban an so tham khong c6 khang cdo, khang nghi c6
hi¢u luc ké tr ngay hét thoi han khang cdo, khang nghi.

Ban an phuc tham c6 hiéu lyc ké tir ngay tuyén an./.

Noi nhén: TM HOI PONG XET XU PHUC THAM
- TAND cép cao tai Ha Noji; THAM PHAN-CHU TQA PHIEN TOA

- VKSND tinh Thanh Hoa;

- Phong TCTTr&TDKT;

- TAND huyén HH;

- VKSND huyén HH;
-UBND huyén Hoang;

- Chi cyc THADS huyén HH;
- Buong su;

- Luu hd so. Nguyén Thi Chinh



