TOA AN NHAN DAN QUAN TAN PHU CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc Lap - Tu Do - Hanh Phiic

Ban 4n sd: 109/2024/HSST
Ngay: 04 - 06 - 2024

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN TAN PHU, THANH PHO HO CHI MINH
Thanh phin Hji ddng xét xir so thim gdm c6:

Thim phadn - Chit toa phién toa: Ong Nguyén Ptrc Thanh.

Cdc Hoi tham nhén dan:

- Ba Pham Thi Nhung;

- Ong Nguyén Dinh Thie.

Thu ky phién toa: ong Huynh Thanh Duy — Thu ky Toa an nhan dan quan
Tan Phu, Thanh phd Ho Chi Minh.

Pai dién Vién kiém sdt nhdn déan quan Tan Phu, Thanh phé Ho6 Chi Minh
tham gia phién toa: ba Tran Ngoc Ha - Kiém sat vién.

Ngay 04 thang 06 nam 2024, tai try s6' Toa an nhan dan quan Tan Pha, TP
. xét xir so tham vu an Hinh sy thy 1y s6: 89/2024/HSST ngay 19 thang 04 nim
2024, theo Quyét dinh dua vu an ra xét xtr s6: 127/2024/QDXXST-HS ngay 15
thang 05 nam 2024, ddi véi bi cao:

Ldm Phudc N; sinh ndm 1984, tai: TP .; Noi dang ky NKTT: 1352/26
duong C, Phuong B, Quéan A, TP . : nghé nghlep lao dong tu do; trinh d6 hoc
van: 12/12; gioi tinh: Nam; dan toc: Hoa; ton giao: khong; quéc tich: Viét Nam;
con 6ng LAm Quang C, sinh nim 1962 va ba Nguyén Thi Kiéu T, sinh nim
1964;Vo, con : chua co.

Tién dn, tién sy: Khong.

Bi bat tam giam ngay 21/11/2023. Hién dang bi tam giam tai Trai tam
giam C (Co s T30) Cong an T4 va cé mat tai phién toa.

Nguoi bi hai:

Cong ty TNHH S1; dia chi: E L, phuong P, quan T, TP ..

Nguoi dai dién theo phap luat: ba D6 Thi H, sinh nam 1983; chic vu:
Giam doc (Vang mit).

NOI DUNG VU AN:

Theo cac ta‘}i li¢u co trong hd so vu 4n va dién bién tai phién toa, ndi dung
vu an duoc tom tat nhu sau:

Ngay 03/8/2016, chi B Thi H 1a Giam dbc Coéng ty TNHH S1 ky hop
dong lao dong voi Lam Phude N nhiém vu ctia N 1a tim kiém khach hang, ghi
nhan don hang sau d6 bao vé cong ty dé xuat hang di giao cho khach. Sau khi
khach nhan hang va ky ddy du cac ching tir, nhan vién kinh doanh cung cp cho



khach sb tai khoan cuia cdng ty S1 dé khach thanh toan bang cach ndp tién vao
tai khoan cua cong ty. Trong trudng hop khach hang thanh toan bing tién mit
lac giao hang thi trong vong 24 gid nhan vién kinh doanh phai ndp vé cho Cong
ty. Ngoai ra, nhan vién kinh doanh ciing c6 thé truc tiép cam gidy gioi thiéu cua
cong ty dén thu tién no cta khach nhung phai duoc su phan cong cua cong ty.

Trong khoang thoi gian tir thang 12/2016 dén thang 4/2017, N di nhiéu lan
yéu cau cong ty xuat hang dé giao cho khach sau d6 thu tién mit hodc yéu cau
khach hang chuyén khoan truc tiép vao sb tai khoan ca nhan ctia N nhung khong
ndp vé cong ty va chiém doat sb tién 234.648.000 dong do 12 khach hang thanh
toan cho Cong ty S1 nhu sau:

1) Vao ngay 13/02/2017, N giao hang cho anh Phu Véan V, chu ctra hang T5,
dia chi: F A, Phuong A, Quan F, Thanh phé H6 Chi Minh va thu tién mit ngay
sau khi giao hang, chiém doat 19.740.000 dong.

2) Vao ngay 08/3/2017, N giao hang cho anh H6 Minh C1, chu cira hang
V1, dia chi: S6 C Quéc 10 B, ép b, xa B, huyén H, Thanh phé H6 Chi Minh.
Pén ngay 27/3/2017, N thu tién mit do anh C1 thanh toan, chiém doat
36.000.000 dong.

3) Vao ngay 23/3/2017, N giao hang cho chi Nguyén Thi Ngoc Q, chu cira
hang B, dia chi: 1 B, Phuong B, Quan B, Thanh phé H6 Chi Minh. Pén ngay
04/4/2017, N thu tién mat do chi Q thanh toan, chiém doat 23.970.000 dong.

4) Vao ngay 20/02/2017, N giao hang cho Coéng ty H4, dia chi: s6 A K,
Phuong H, thanh phd T, Thanh phd H6 Chi Minh. Dén ngay 04/4/2017, N thu
tién mat do chi Ly Ngoc G — ké toan Cong ty H4 thanh toan, chiém doat
8.280.000 dong

5) Vao ngay 07/3/2017, Cong ty H5, dia chi: A T, Phuong A, Quan H,
Thanh phd H6 Chi Minh dit hang caa Cong ty S1 nhung giri hang & Cong ty S1,
khi nao can s& nhan hang sau va dugc N yéu cau dit coc 10.000.000 dé)ng. Pén
ngay 31/3/2017, N tiép tuc dén Cong ty H5 thu sé tién hang con lai 1a
29.600.000 dong va dugc anh Nguyén Minh H1 — nhén vién cong ty thanh toan
du. Tong sd tién N chiém doat 14 39.600.000 déng

6) Vao ngay 22/12/2016, N giao hang cho Cong ty H6, dia chi: A L, khu phd
F, Phuong B, quan B, Thanh phé Ho Chi Minh va duoc chi Nguyén Thi Thanh
D — ké toan cong ty thanh toan 17.096.000 dong sau d6 chiém doat.

7) Vao ngay 03/4/2017, N giao hang cho anh Huynh Thanh P, chi H6 kinh
doanh Huynh Ngoc P1, dia chi: F duong C, Phuong C, thanh phé T, tinh Tay
Ninh. Cing ngay, N yéu cau anh P chuyén khoan tién hang vao tai khoan ngan
hang cua N, chiém doat 5.840.000 déng

8) Vao ngay 12/4/2017, N giao hang cho chi Ton Thanh T1, chu ctra hang
M, dia chi: F L, Phuong A, thanh phd C, tinh Ca Mau. Pén ngay 14/04/2017, N
yéu cau chi T1 chuyén khoan tién hang vao tai khoan ngan hang cua N, chiém
doat 8.372.000 dong



9) Vao ngay 13/4/2017, N giao hang cho chi Phan Thi Thuy T2, chu hd kinh
doanh cira hang P2, dia chi: H P, thanh phd B, tinh Pak Lik. Cing ngay, N yéu
cau chi T2 chuyén khoan tién hang vao tai khoan ngan hang cta N, chiém doat
48.580.000 dong

10) Vao ngay 07/3/2017, N giao hang cho anh Nguyén Phudc H2, chu cira
hang Q1, dia chi: A H, Phuong B, thanh phd T, tinh Long An. Pén ngay
22/3/2017, N yéu cau anh H2 chuyén khoan tién hang vao tai khoan ngan hang
ctia N, chiém doat 8.028.000 déng

11) Vao ngay 22/3/2017, N giao hang cho anh Pham T3, chu ctra hang P2, dia
chi: D B, Phuong A, quan B, Thanh phd H6 Chi Minh va thu tién mat ngay sau
khi giao hang, chiém doat 14.242.000 dong

12) Vao ngay 11/4/2017, N giao hang cho anh Bang Xuan H3, chu ctra hang
V2, dia chi: B N, Phuong T, Quan G, Thanh phd H6 Chi Minh va thu tién mat
ngay sau khi giao hang, chiém doat 4.900.000 dong.

. Tong so tien Lam Phuée N da chiem doat ctia CONg ty S1 Ia 234.648.000
dong. S6 tién chiém doat duoc N dé sang Campuchia d€ danh bac hét, khong co
kha ning boi thuong, khac phuc hau qua nén dén thang 4/2017, N tu ¥ nghi viéc
tai cong ty va bo di sinh sdng ¢ nhiéu noi.

Vit chung: 7 ,

- 01 don x4c nhan hanh kiém cua Lam Phudc N, c6 chitr viet va chir ky
dtng tén Lam Phudc N dé ngay 17/8/2016.

- 01 don xin viéc c¢6 chit viét va chir ky dting tén LAm Phudc N dé ngay
17/8/2016

- 01 So yéu Iy lich ¢o chit viét va chir ky dimg tén Lam Phudc N dé ngay
17/8/2016

- 16t gidy gidi thiéu c6 chit ky dung tén DS Thi H, c¢6 hinh dau cua Cong
ty TNHH S1 (MSDN: 0312321217) lan luot dé ngay 15/3/2017, 16/3/2017,
21/3/2017, 27/3/2017, 30/3/2017, 31/3/2017, 01/4/2017, 04/4/2017, 05/4/2017,
07/4/2017, 10/4/2017, 10/4/2017, 11/4/2017, 11/4/2017, 11/4/2017, 13/4/2017.

- 20 to héa don ban hang cia Cong ty TNHH S1

- 01 ban chinh hop dong lao dong ky giita Cong ty TNHH S1 véi Lam
Phude N.

Céc vat chung trén hién dang luu trong ho so vy an.

Vé phan déan sw: Lam Phude N di tra cho chi B3 Thi H s tién 20.000.000
ddng nén chi H yéu cau duoc bdi thudng sb tién con lai 1a 310.078.000 dong.

Tai ban céo trang s6 98/CT-VKSQ.TP ngay 16 thang 04 nim 2024, Vién kiém
sat nhan dan quan Tan Pha, TP . da truy td bi cao Lam Phudce N vé toi: “Lam
dung tin nhiém chiém doat tai san” theo khoan 3 Piéu 175 B6 luat Hinh sy nim
2015 (stra doi, bo sung nam 2017).

Tai phién Toa:



- Pai dién Vién kiém sat nhan dan quan T, TP . gitt quyén cong t6 va
kiém sat xét xur tai phién toa gilt nguyén cdo trang da truy t6 va dé nghi Hoi
dong xét xr:

Ap dung: khoan 3 Diéu 175; diém b,s khoan 1 Piéu 51; diém g khoan 1
Piéu 52; Piéu 38, 50 Bo luat Hinh sy nam 2015 (stra d6i, bo sung nim 2017);
XU phat bi cdo Lam Phudc N tir 06 nam dén 07 nam tu.

Ngoai ra, dai dién Vién kiém sat con dé cap xir Iy phan dan sy va vat
chung.

- Bi cdo Lam Phudc N da khai nhan hanh vi pham t61 ding nhu ndi dung
cdo trang, bi cdo khong c6 y kién tranh luin véi dai dién Vién kiém sat, chi dé
nghi Hoi ddng xét xir xem xét giam nhe hinh phat.

NHAN PINH CUA TOA AN:

Trén co so ndi dung vy 4n, can cit vao cac tai liéu trong ho so vu an da
duoc tranh tung tai phién toa, Hoi dong xet xtr nhan dinh nhu sau:

[1] Trong qué trinh diéu tra, truy to x€t XU vu an. Piéu tra Vlen Kiém sat
vién, khi thyc hién hanh vi ciing nhu ban hanh cac Quyét dinh t6 tung da thuc
hién ding vé tham quyén, trinh tu, thu tuc quy dinh tai Bo luat tb tung hinh su.
Qua trinh diéu tra va tai phién toa, bi cao va nhimg ngudi tham gia td tung khac,
khong nguoi nao co y kién hodc khiéu nai vé hanh vi, quyét dinh cua Co quan
tién hanh t6 tung, nguoi tién hanh t6 tung. Do d6, hanh vi, quyét dinh cua Co
quan tién hanh t6 tung, nguoi tién hanh té tung trong vu 4n nay da thyc hién 1a
hop phap.

[2] Tat phién toa so tham, bi c&0 LAm Phudc N di khai nhan toan b hanh
vi pham tdi ciia minh nhu ndi dung céo trang da truy t6. Loi khai nhan t6i cta bi
cdo phu hop vaéi 101 khai ctia ngudi bi hai, 161 khai nguoi [am chiig va phu hop
voi cac chung ctr khac da dugc thu thap tai ho so vu an, nén c6 du cian clr dé xac
dinh: Tur thang 12/2016 dén thang 4/2017, Lam Phudc N 1a nhan vién cua Cong
ty TNHH S1 dugc giao nhiém vu ban hang cho khach va thu tién nhung khong
ndp vé cong ty ma bo tron dé chiém doat sb tién 234.648.000 dong.

Céo trang s6 98/CT-VKSQ.TP ngay 16 thang 04 nam 2024, Vién kiém
sat nhan dan quin Tan Pha, TP . d3 truy t6 bi cdo Lam Phudc N vé toi: “Lam
dung tin nhiém chiém doat tai san” theo khoan 3 Diéu 175 Bo luat Hinh sy ndm
2015 (stra doi, bd sung nam 2017) 14 c¢6 can ctr va phu hop phap luat.

[3] Hanh vi pham t61 cua bi cao 1a nguy hiém cho x4 hoi, khong nhiing truc
tiép xAm pham dén tai san cua cong dan dugc phap lut bao vé ma con gay mat
an ninh trat ty tai dia phuong. Do do, can thiét xur phat bi cao muc an tuong
xtng voi tinh chat mire d6 va hau qua do bi cdo gy ra dé c6 tac dung gido duc
riéng va phong ngtra chung.

[4] Tinh tiét ting nang: bi cao pham toi 02 l1an tré 1én dugc quy dinh tai
diém g khoan 1 Biéu 52 B6 luat hinh su.

[5] Tinh tiét gidm nhe: qua trinh diéu tra ciing nhu tai phién toa so tham bi
c4o thanh khan khai bao; bi cdo boi thudong sé tién 20.000.000 dong cho ngudi
bi hai; cac tinh tiét gidm nhe néu trén dugc quy dinh tai diém b,s khoan 1 Piéu
51 B0 luat hinh su.



[6] - D4i v6i hanh vi danh bac ngoai 11 khai caa Lam Phuéc N khdng con
chang ctr nao khac dé diéu tra nén Co quan diéu tra khong xir Iy vé t6i danh bac
1a c6 co s6. '

- P6i v6i khach hang cira hang van gd T, dia chi: 3 Ap B, Xa T, huyén H;
LAm Phude N thira nhan di thu sé tién 16.400.000 do khach thanh toan sau do
chiém doat. Tuy nhién, qua x4c minh tai dia chi khong con cira hang trén hoat
dong nén Co quan diéu tra chua lam viéc dugc.

- Pbi voi 03 khach hang bao gdm: Cira hang T6, Cira hang T7, Cira hang
vat tu quang cao Thuén V ma cong ty S1 td cdo Lam Phudc N thu tién cia
khéach sau dé khong ndp Ve Cong ty. Qua lam viéc dai dién Cra hang T6 cho
biét khong con luwu giit s6 sach, hoa don ching tir nén khong xac dinh c¢6 mua
hang cta cong ty S1 hay khong. Pdi véi Ctra hang T7, Ctra hang vat tu quang
cao Thuan V xac minh tai dia chi khong c6 02 cira hang trén hoat dong nén Co
quan diéu tra chua lam viéc dugc. Nguyén khai do thoi gian di 1au nén khong
nhd c6 thu tién cta nhitng khach nay hay khong do d6 chua c6 co sd dé xu 1y.

[7] Vé trdch nhiém déan sw: Lam Phudc N d3 tra cho chi DS Thi H sb tién
20.000.000 déng, nén chi H yéu cau duoc boi thuong s6 tién con lai la:
310.078.000 dong.

Tai phién toa, bi c4o dong ¥ boi thuong theo yéu cau ciia chi H. Xét viéc
thoa thuén boi thuong gitra chi H va bi cao 1a hoan toan tu nguyén va phu hop
phap luat, nén Hoi dong xét xur ghi nhan.

[8] [/é xu Iy vdt chirng: 7 ,

- D61 vo1: 01 don xac nhan hanh kiém cia Lam Phudc N, c6 chir viét va
chir ky dung tén Lam Phudc N dé ngay 17/8/2016; 01 don xin viéc c6 chit viét
va chit ky dung tén Lam Phudc N dé ngay 17/8/2016; 01 so yéu 1y lich c¢6 chir
viét va chit ky dimg tén Lam Phuéc N dé ngay 17/8/2016; 16 to gidy gidi thiéu
c¢6 chit ky ding tén DS Thi H, c6 hinh diu cia Coéng ty TNHH S1 (MSDN:
0312321217) lan luwot d& ngay 15/3/2017, 16/3/2017, 21/3/2017, 27/3/2017,
30/3/2017, 31/3/2017, 01/4/2017, 04/4/2017, 05/4/2017, 07/4/2017, 10/4/2017,
10/4/2017, 11/4/2017, 11/4/2017, 11/4/2017, 13/4/2017; 20 t& héa don ban hang
cia Cong ty TNHH S1; 01 ban chinh hgp dong lao dong ky gitta Cong ty
TNHH S1 voéi Lam Phuée N. Can luu hd so vy an.

[9] An phi: B céo phai ndp 4n phi 200.000 dong hinh sy so tham va
15.504.000 dong an phi dan su so tham theo quy dinh.

Vi cac lé tren,

QUYET PINH

[1] Tuyén bd: bi cao LAm Phude N pham toi: "Lam dung tin nhiém chiém
doat tai san".



‘ [2] Ap giung: khoan 3 Piéu 175; diém b,s khoan 1vDiélvl 51; diém g khoan
1 Biéu 52; bicu 38, 50 B luat hinh sy nam 2015, stra do1, boé sung nam 2017.

[3] X phat: bi cdo Lam Phuée N 06 (S) nam tu.

Thoi han chap hanh hinh phat ti tinh tir ngay bi bat tam giir, ngay
21/11/2023.

[5] Vé trach nhiém dan sur: ap dung Diéu 48 B luat hinh su.

- Budc bi cdao Lam Phude N phai ¢6 trach nhiém bdi thuong cho Cong ty
TNHH S1 sé tién: 310.078.000 ddng.

Ké tir ngay c6 don yéu cau thi hanh an cua ngudi duogc thi hanh an cho
dén khi thi hanh xong tt ca cac khoan tién. Hang thang bén phai thi hanh 4n con
phai chiu khoan tién 14i ciia s6 tién con phai thi hanh an theo mirc 13i suat duoc
quy dinh tai khoan 2 Piéu 468 Bo luat Dan su, tuong ung vai thot gian chua thi
hanh an.

[6] Vé xit Iy vdt chitng: dp dung khoan 1, khoan 2 Piéu 106 Bo luat TH
tung hinh su;

- Luru hé so vu dn: 01 don x4c nhan hanh kiém ctua LAm Phudc N, ¢6 chit
viét va chir ky dting tén Lam Phuéc N dé ngay 17/8/2016; 01 don xin viéc ¢
chir viét va chir ky dimg tén Lam Phudc N dé ngay 17/8/2016; 01 so yéu 1y lich
c6 chir viét va chit ky dimg tén Lam Phudc N dé ngay 17/8/2016; 16 to gidy gidi
thiéu c6 chir ky dimg tén DS Thi H, c6 hinh dau cua Céng ty TNHH S1
(MSDN: 0312321217) lan luot dé ngay 15/3/2017, 16/3/2017, 21/3/2017,
27/3/2017, 30/3/2017, 31/3/2017, 01/4/2017, 04/4/2017, 05/4/2017, 07/4/2017,
10/4/2017, 10/4/2017, 11/4/2017, 11/4/2017, 11/4/2017, 13/4/2017; 20 t& hoa
don ban hang ctia Cong ty TNHH S1; 01 ban chinh hop ddng lao dong ky gitra
Cong ty TNHH S1 véi Lam Phudc N.

[7] Vé dn phi: ép dung khoan 2 Piéu 136 Bo luat T tung hinh sy nam
2015; Nghi quyet so 326/2016/UBTVQH14 ngay 30/12/2016 ve an phi, 1¢ phi
Toa an cia Uy ban Thuong vu Quoc hoi.

- Budc bi cao Lam Phuéc N phai nop 200.000 dong an phi hinh su so
tham va 15.504.000 dong an phi dan sy so tham.

[8] Vé quyén khing cdo: Bi cao Lam Phudc N ¢ mit tai phién toa dugc
quyen khang cao ban an trong han 15 ngay, ké tir ngdy tuyén an. Nguoi bi hai
vang mat tai phién toa, duoc quyen khang céo ban an trong han 15 ngay, ké tir
ngay nhan dugc ban 4n hodc niém yét ban an.

Truong hop ban an, quyét dinh dugc thi hanh theo qui dinh tai Diéu 2
Luat Thi hanh 4n dan sy, thi nguoi dugc thi hanh 4n dan sy, ngudi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh an hodc cudng ché thi hanh theo qui dinh tai cac Piéu 6,7 va 9 Luat Thi
hanh an dan su, thoi hiéu thi hanh an dugc thuc hién theo qui dinh tai Piéu 30
Luat Thi hanh 4n dan sy. .

TM.HOI PONG XET XU SO THAM
Tham phén — Chii toa phién toa
Noi nhgn:
- Bi céo;



- Nhitng ngudi tham gia to tung;

- TAND TP. H) Chi Minh;

- VKSND TP. H6 Chi Minh;

- VKSND Q.Téan Phu;

- THADS quéan Tén Phu;

- Cong an Q.Tan Ph;

- CATP. HCM;

- Sé Tu phap TP . HCM,;

- Luu h so. Nguyen Dire Thanh



