TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc 1ap - Tw do - Hanh phc

Ban an sd: 77/2022/KDTM-PT
Ngay 17 - 11 - 2022
VIv Tranh chap hop dong
mua ban hang hoa.

~ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHIi MINH

- Thanh phan Hgi déng xét xi phuc tham gém co:
Tham phan - Chui toa phién toa: Ong Hoang Thanh Diing
Céac Tham phan: Ong Pham Tri Tuan
Ong Phan T6 Ngoc
- Thuw ky phién toa: Ba Trinh Thi Phuong Thao - Thu ky Toa an nhan dan
cap cao tai Thanh pho H6 Chi Minh.
- Dgi dign Vign Kiém sat nhan dan cap cao tgi Thanh pho Ho Chi Minh
tham gia phién toa: Ong Vit Hong Cuong - Kiém séat vién.

Trong cac ngay 10 va 17 thang 11 nam 2022, tai tru s& Toa an nhan dan
cap cao tai Thanh phdé H6 Chi Minh xét xir phuc tham cong khai vu an thu 1y sé
38/2022/TLPT-KDTM ngay 10 thang 8 nam 2022 vé viéc “Tranh chap hop dong
mua ban hang hoa”.

Do Bin 4n kinh doanh thuong mai so tham s6 771/2022/KDTM-ST ngay
31 thdng 5 nam 2022 cua Toa an nhan dan Thanh pho H6 Chi Minh bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xtr phuc tham sé 2085/2022/QD-PT
ngay 21 thang 10 nam 2022, gitta cac duong su:

- Nguyén don: Cong ty TNHH Xay dung V
Tru so: Toa nha P, dudng Ng, xd P1, huyén N, Thanh phé H6 Chi Minh.

Nguoi dai dién theo uy quyén: Ong Nguyén Trong T (theo gidy Gy quyén
ngay 30/6/2016). (c6 mat)

Pia chi lién lac: khu phé 1, phuong L, thanh phd B, tinh Pong Nai.
- Bi don: Cong ty S Engineering & Construction. Ltd.
Dia chi: S, S1, Seoul, Han Qudc.

Gidy phép kinh doanh s6 120-81-01957 cap ngay 26/12/2012 boi Vin
phong quan Songpa.

Pai dién theo phap luat: Ong Kim Suk J — Chi tich kiém Tong Giam ddc.



Gidy phép thau s6 132/2011/BXD-GPTXD ngay 10/12/2011 do Bo Xay
dung cap.

Pai dién theo Gy quyén: Ong Kim Young H — Giam déc du an.

Vian phong dai dién tai Viét Nam: duong L, Quan 1, Thanh phé) Hd Chi
Minh.

Pia chi lién lac: dudng H, phudng T, Quan 7, Thanh phé H6 Chi Minh.

C6 nguoi dai dién theo ty quyén:

+ Ong Duong Hoang Th (c6 mit)

+ Ba Tran Minh Ng (c6 mit)

+ Ong Nguyén Anh M (c6 mit)

Nguoi bao vé quyén va loi ich hop phap cua bi don: Ba Duong Thi Cam
Ch. (c6 van ban xin x€t xir vang mat)

- Ngueoi ¢6 quyén loi, nghia vu lién quan: Téng cong ty Bao hiém B.

Pja chi: duong L1, phudng P1, quan H, Thanh phé Ha Ngi.

_Ngudoi dai dién theo uy quyén: Ong Au Xuan A va 6ng Phan D. (c6 mit

ong Au Xuan Anh)

- Nguoi khang cao.: Cong ty TNHH Xay dung V, Cong ty S Engineering &
Construction. Ltd.

NOI DUNG VU AN:

Nguyén don Céng ty TNHH xdy dwng V trinh bay:

Ngay 14/01/2012, Cong ty TNHH Xy dung V (sau day goi tat 1a V) va
Cong ty S Engineering & Construction Co.,Ltd (sau day goi tat 1a S) ky thu chap
thuan s6 SSY-RP-SUB-LOA-004 (sau day goi tit 1a LOA04) vé viéc S la nha
thau chinh giao cho V 13 nha thau phu thyc hién cong trinh phan than va phan
mong 3 block ctua dy an R tai dia chi duong H, Quan 7, Thanh phé HO Chi Minh.
Gia tri hop dong thau phu 1a 86.390.000.000 dong (khong bao gém thué). Thoi
han thuc hién hop dong 24 thang ké tir ngay khoi cong.

CAac bén co thoa thuan vé viéc s& tién hanh ky hop déng théu phu sau khi
ky thu chap thuan LOAO4. Tuy nhién, theo yéu cau cia S dé kip tién do, V da bat
dau thi cong tu ngay 15/01/2012. V da xay dung xong tang ham va gan xong 2
tang noi. Pén ngay 20/10/2012, Vin phong diéu hanh ciia S da khong cho nhan
cong ctia V vao lam viéc va ty ¥ dua nha thau khéc thi cong thay cho V. Tir thoi
diém 20/10/2012 dén nay, S da chiém giir vat tu, thiét bi, ho so so sach cia V dé
tai cong truong. Cu thé 13 danh muc vt tu thiét bi nhu sau:

STT Tén Vat tuw Thanh tién (Viét Nam dong)

1 | Gian gido, mam, thang 2.592.011.850




2 | Tang do, kich U 279.629.204
3 | Form nhom (coffa nhom) 11.856.290.378
4 | Panel (coffa gd va coffa sit) 2.784.957.450
5 | Sét thép 1.021 614 694
6 | Van ép phu phim 1.429.862.976
7 | GO dau xé 1.382.850.822
8 | Container 422.900.000
9 | Thanh giang 218.779 440
10 | May toan dac, chét chit A 203.820.000
11 | Ty ren - tan chudn 110.883.000
12 | May moc 1.313.754.403
13 | Cay chong ting 3.388.816.200

Tong cong 27.006.170.416

~ Gia tri nay dugc tinh theo hoa don chimg tir V da mua cta cic nha cung
cap va da ndp trong ho so.
'HO 50, 86 sach, thiét bi vén phong (my vi tinh, ban lam viéc...) V khang
yéu cau nén khong liét ké.
Ngay 29/10/2012, S giri cong vén s SSY-RP-SUB-VIH-LT-079 théng bao
cho V vé viéc cham dut hop dong thau phu.
Trude do, ngay 20/3/2012, V va Tong cong ty B Thanh pho Ho Chi Minh
(sau day goi tat la B) da ky Thu cam két boi hoan cho Thu bao lanh thanh toan
tam ung s6 HCM3.D08.APB0.12.HD2(0044) va Bao 1anh doi ung.

Ngay 14/4/2012, V va B ky Gidy chimg nhéan bao lanh tam Umg thyc hi¢n
hop dong s6 HCM3.D08.APBOT2.HD2 (0044) va Gidy ching nhén bao hiém
thuc hién hop dong s6 HCM3.D08.APBO.12.HD (0044).

Vian phong diéu hanh cua S va V da ky 3 Thu bao lanh s6 VHC-GLO1
ngay 24/5/2012 (sau déy goi tat 12 Thu bdo 1anh 01), Thu bao lanh thanh toan s6
VHC-GLO2 ngay 18/7/2012 (sau day goi tat 1a Thu bao lanh 02) va Thu bao lanh
s0 VHC-GLO03 ngay 10/92012 (sau day goi tat 1a Thu bao 1anh 03).

V cho rang Van phong diéu hanh cua S tai Viét Nam khong c6 tu cach
phap nhan dé ky két voi V nén yéu cau Toa an tuyén bo vo hiéu doi véi:

1/. Thu chép thuan sé SSY-RP-SUB-LOA-004 ngay 14/01/2012;

2/. Thu bao lanh s6 VHC-GLO1 ngay 24/5/2012;
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3/. Thu béo lanh thanh toan s6 VHC-GLO02 ngay 18/7/2012;
4/. Thu bao 1anh sé6 VHC-GLO03 ngay 10/9/2012.
~ Yéu cau giai quyét hau qua cua giao dich vo hiéu: Yéu cau S hoan tra sb
tién 18.283.175.612 (mudi tam ty hai tram tam muoi ba triu mot tram bay muoi
lam nghin sau tram mudoi hai) dong.
S tién nay cu thé dugc tinh nhu sau:
~ *Giatrl V da thi cong cho S thé hién qua 9 hoa don gia tri gia tang V da
xuat cho S tong cong s tién la 30.448.919.802 (ba muoi ty bon tram bén muoi
tam tri¢u chin tram muoi chin nghin tdm tram 1¢ hai) dong. (1)
- S0 hoa don: 51, ngay 26/4/2012, s6 tién ghi trén hoa don 4.246.974.823
dong.
- S6 héa don: 57, ngay 23/5/2012 sb tién ghi trén hoa don 3.660.800.000
dong.
- SO hoa don: 65, ngay 09/6/2012 s6 tién ghi trén hoa don 62.735.088
dong.
- S0 hoa don: 66, ngay 11/6/2012 s6 tién ghi trén hoa don 774.174.500
dong.
- S0 hoa don: 67, ngay 19/6/2012 s6 tien ghi trén hoa don 3.432.000.000
dong.
-0 hoa don: 68, ngay 26/6/2012 so tien ghi trén hoa don 2.059.200.000
dong.
- S0 hoa don: 76, ngay 19/7/2012 s6 tién ghi trén hoa don 9.098.183.952
dong.
- S6 hoa don: 87, ngay 24/9/2012 6 tién ghi trén hoa don 5.052.403.313
dong.
- S0 hoa don: 94, ngay 10/10/2012 s tién ghi trén hoa don 2.062.448.126
dong.
Gia tri cac thiét bi ma V da bi S gilr lai tai cong trudng: 27.006.2}70.416
(hai muoi bay ty khong tram I¢ sau tri€u mot tram bay muoi nghin bon tram
muo1 sau) dong. (2)
* S0 tién S da tam {mg cho V 1a 34.234.338.217 (ba muoi bon ty hai tram
ba muo1 bon tri¢u ba tram ba muoi tdm nghin hai tram muo1 bay) dong nhung V
déd hoan tng cho S la 2.159.750.000 (hai ty mét tram ndm muoi chin triéu bay
trdm nam muoi nghin) dong. Do do, s6 tién tam Ung V con gitr cua S la
32.074.588.217 (ba muoi hai ty khong tram bay muoi bon triéu nam tram tam
muo1 tam nghin hai tram muo61 bay) dong; (3)
* S6 tién S di thanh toan thay cho V d6i v6i nha thau thir ba theo Ban an
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kinh doanh thwong mai so thim sé 685/2015/KDTM-ST ngay 10/7/2015 cta Toa
an nhan dan thanh phd HO6 Chi Minh va Ban an kinh doanh thuong mai phuc
tham s6 10/2016/KDTM-PT ngay 10/3/2016 13 7.097.326.389 (bay ty khong tram
chin muoi bay triéu ba trim hai muoi sau nghin ba trim tim muoi chin) dong. (4)

Can trir cac khoan tién ung va nhan néu trén: (1) + (2) - (3) - (4) =
18.283.175.612 (mudi tdm ty hai tram tdm muoi ba tri€éu mot tram bady muoi lam
nghin sau trdm muo1 hai) dong 1a s6 tién V yéu cau S hoan tra.

Bi don la cong ty S Engineering & Construction Co.,Ltd trinh bay:

S 1a nha thau chinh goi thiét k& va xiy dung Dy 4n R Quén 7 theo Quyét
dinh s6 132/2011/BXD-GPTXD cua B6 Xay dung ngay 10/10/2011.

Vin phong diéu hanh cong trinh cua S duoc xac nhan ding ky tai Gidy xac
nhan s6 580/SXD-QLKTXD.DC ngay 01/02/2012 ctia S¢ Xay dung Thanh phd
H6 Chi Minh. Pai dién vin phong 13 6ng Park Seung Ch dong thoi dugc uy
quyén ctiia Chu tich kiém Tong Giam déc cua S - 6ng Byung Ho K theo Gléy uy
quyén ngiy 20/9/2011. Van phong diéu hanh cong trinh tai Thanh phé H6 Chi
Minh cua S dugc cap con déu riéng va str dung con diu dé giao dich theo cong
van sd 235/PC64- DD4 ngay 13/5/2013 cta Phong Canh sat Quan 1y vé trat tu xa
hoi. Ngay 10/6/2013, S¢ Xay dung ban hanh Cong vin s6 4071/SXD-QLKTXD
xéac nhan nha thau nuéc ngoai sau khi dugc cip Gidy phép thau co thé ky chap
nhan, hop dong thau phu voi cac nha thau phy Viét Nam dé thyuc hién cac cong
viéc theo ndi dung Gidy phép thau. Do d6, viéc S va V ky két cac van ban sau 1a
ding quy dinh phap luat:

1. Thu chap thuan s6 SSY-RP-SUB-LOA-004 ngay 14/01/2012;
2. Thu bao lanh s VHC-GLO1 ngay 24/5/2012;

3. Thu bao 1anh thanh toan s6 VHC-GL02 ngay 18/7/2012;

4. Thu bao 1anh s VHC-GL03 ngay 10/9/2012.

Ngoai ra, Ban an sé,IO/‘2016/KDTM-PT ngay 10/3/2016 ctia Toa an nhan
dan cap cao tai Thanh pho Ho6 ’Chi Minh da c6 hi€u luc phap luat c6 ndi dung
cong nhan ching thu bao 1anh s6 VHC-GLO1 ngay 24/5/2012.

Vi vay, S khong dong ¥ voi V vé viéc yéu ciu tuyén cac vin ban trén vo
hiéu.

S x4c nhan da don phuong chdm dut thoa thuin vé thau phu d6i véi V do
trong qua trinh thi cong V khong du nang lyc thue hién du an.

* V& yéu cau khoi kién ctia V budc S thanh toan gid trj vat tu,_thiét bi ma
V da bi S gitr lai tai cong truong, S c6 y kién nhu sau:

Sau khi S thdng bao cho V vé viéc cham dut hiéu lyc ctia Thu chip thuan
LOAO4, ngay 25/11/2013, S da c6 Cong van SSY-RP-SUB-VIH- LT-081 yéu
cau V thanh toan day du cac khoan tam trng ma V con ng S han choét 1a ngay
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30/11/2013. Qua thoi han nay S s€ tu dinh doat sO vat tu, may moc, thiét bi nay.
Ngay 05/12/2013, V gui S Cong van s6 0512VHC thong béo tur chdi thuong
luong vé viéc hoan tra thiét bi, vat tu cling nhu dbi chiéu cong no giira hai bén.
Do thyc t& S van phai chiu chi phi phéat sinh tir viéc thué kho bai cho cac thiét bi
vat tu nay nén S budc phai thanh ly toan bo sb thiét bi vat tu. Do d6, S chi déng v
mot phan yéu cau hoan tra gia tri may moéc thiét bi cho V cu thé nhu sau:

- Chép nhan hoan tra toan bd gia tri vat tw Form nhém (coffa nhom) trong
danh muc s6 3 theo liét ké cia V 1a 11.856.290.378 (muoi mot ty tdm tram nam
muoi sau tri¢u hai trdm chin muoi nghin ba tram bady muoi tim) dong;

- Gia tri cua 4 Container la 40.000.000 (bdn muoi triéu) déng theo Chung
thu Tham dinh gid CT481/16/TD ngay 28/12/2016 ctia Cong ty c6 phan Tham
dinh - Giam dinh Ctru Long.

- Gi4 tri may moc, thiét bi con lai (trir muc s6 3 Form Nhom va muc 4
Container) 1a 791.698.000 (bay traim chin muoi mot triéu sau trim chin muoi tim
nghin) déng theo Chimg thu Tham dinh gia s6 VC14/05/122/DS ngay 08/5/2014
ctia cong ty CP Thong tin va Tham dinh gia M.

Téng s tién S dong ¥ hoan tra gia tri thiét bi may moc vat tu cho V 12
12.687.988.378 (muo1 hai ty sdu tram tam muoi bady tri¢u chin tram tdm muoi
tam nghin ba tram bay muoi tdm) dong. (1)

* S cOn ¢0 Céc yéu cau phan td can trir nghia vu véi V nhu sau:

Thir nhdt, ke tir ngdy 14/1/2012 dén ngay 29/10/2012 (tir lic S va V ky két
Thu Chip thuan dén ngay S don phuong cham dat hiéu luc Thu Chap nhdn), S da
8 lan  phé duyét thanh toan va thyc hién tam thanh toan cho V 9 1an v6i s6 tién chi
tra tong cong la 34.234.338.217 VND. Sé tién nay duoc chi tra dwa trén Thu
Chép nhan, Bao 1anh VHC-GLO2, tinh hinh thi cong trén thuc té va cac hd so dé
nghi tam thanh toan dugc V nop va S phé duyét.

Tuy nhién, tinh dén ngay 29/10/2012, gia tri cac cong viéc V da thuc hién
la 18.148.090.000 (muoi tam ty mdt trim bon muoi tam triéu khong trim chin
muoi nghin) doéng theo két qua kiém dinh cong trinh s6 18053/DV.32/SCQC
ngay 24/5/2018 do Cong ty c6 phan kiém dinh S1 ban hanh.

Do d6, S yéu cau V hoan tra sb tién da chi tra vugt qua gia tri cic cong
viéc V da thuc hién 1a 16.086.248.217 (muo1 sau ty khong tram tdm muoi sdu triéu
hai trdm bon muoi tdm nghin hai tram muoi bay) dong. (2)

Thit hai, trong qué trinh thi cdng S da phai tam tng tién cho V mua vat tu
thi cong theo dé nghi cua V, phai chi trd luvong cho cong nhan cua V, va bo sung
thém cong nhan thi cong cac cong viéc thudc trach nhi¢m cia V. Nhung dén nay
S van chua dugc hoan tra lai cac khoan tién nay.

Cu thé:

S6 tién 1.727.800.000 (mot ty bay trim hai muoi bay triéu tam trim nghin)
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d6ng phat V theo Bao lanh VHC-GL02 ddi véi khoan thanh toan cho Cong ty CP
Xay dung Dau tu Cong nghiép P (sau day goi tat 1a Cong ty D) theo Hop dong so
2012-VHC-RP-0001 ngay 12/9/2012 giira cong ty D va V.

Yéu cau V thanh toan khoan phat 1.727.800.000 (mdt ty bay tram hai muoi
bay triéu tam tram nghin) dong twong tu trong viéc S phai thanh toan thay cho
Cong ty TNHH SF theo quy dinh tai Bao lanh VHC-GLO02.

S con yéu cau V thanh toan céc khoan tam tmg khac.

To6ng sd tién yéu cau thanh toan tién tam ng va tién,phat la 8.899.664.561
(tam ty tam tram chin muoi chin triéu sau tram sau muoi bon nghin ndm tram sau
muoi mot) dong.

Tién 13i phat sinh trén s6 tién tam tng va tién phat 13 6.029.298.130 (sau ty
khong tram hai muoi chin tri¢u hai trdm chin muoi tim nghin mot trdm ba muoi)
dong.

_Tai phién toa, S rat lai mot phan yéu cau phan t6 cua phan thir hai nay, chi
yéu cau:

V thanh toan tién phat d6i v6i hop dong cong ty D la 1.727.800.000 (mot
ty bay tram hai muoi bay tri¢u tdm tram nghin) dong. (3)

~ Thanh toan tién luong cong nhan cua V ma S da tra thay la 44.942.317
(bon muoi bon tri¢u chin tram bon muoi hai nghin ba traim muo1 bay) dong. (4)

Thir ba, S da thuc hién nghia vu bao 1anh cho V va thanh toan cho bén thir
ba 14 Cong ty TNHH SF theo Béo lanh sé6 VHC-GLO1 ngay 24/5/2012 va Ban 4n
10/2016/KDTM-PT ngay 10/3/2016 cta Toa 4n nhan dan cép cao tai Thanh phd
H6 Chi Minh. Cu thé:

Thanh toan 1an 1 s tién 834.810.000 VND (twong duong 40,000 USD)
ngay 19/10/2012.

Thanh toan 1an 2 s6 tién 1.000.915.027 (twong duwong 42,000 USD) ngay
06/6/2013.

Thi hanh 4n ngay 29/11/2017 s6 tién 1a 7.289.383.160 (bay ty hai trim tam
muoi chin tri¢u ba tram tdm muoi ba nghin mdt trdm sau muoi) dong.

Téng so tién S da thanh toan cho Cong ty TNHH SF va yéu cau V hoan tra
12 9.125.108.187 (chiq ty mdt tram hai muoi lam triéu mot tram 1¢é tAm nghin mot
tram tam muoi bay) dong. (5)

Sau khi can trir nghia vy, s6 tién S yéu cau V phai thanh toén 1a:

(2) + (3) + (4) + (5) - (1) = 14.296.110.343 (muoi bén ty hai tram chin
muoi sdu triéu mot tram mudi nghin ba tram bon muoi ba) dong.

* Ngoai ra, S c6 yéu cqz‘iu doc 1ap dbi véi nguoi c6 quyén loi, nghia vu lién
quan la Tong cong ty Bao hiém B:



Theo thoa thuan gitta S va V tai Thu ghép thuan LOA-04, V da yéu cau
Cﬁng ty B Thanh ph6 H6 Chi Minh (thuoc Tong Cong ty Bao hiém B) (sau day
goi tat 1a B) phat hanh 2 ching thu bao 1anh:

-Béo lanh hoan tra tién tam ¢mg s6 HCM3.D08.APBO.12.HD2 (0044)
ngay 20/3/2012 (sau day goi tat 1a Bdo 1anh tam Ung);

-Bio lanh thyc hién hop dong s6 HCM3.D08.PBO.12.HD4 (0044) ngay
11/4/2012 (sau day goi tat la Bao lanh thuc hi¢n);

Theo thoa thuén bao lanh nay, B da cam két bao lanh khong huy ngang
trong bat ky dicu kién, tinh h}léng nao, can cu va di€u kién duy nhat ma B phai
thanh toan cho S khi c¢6 yéu cau bang van ban.

Sau khi ky Thu chip thuan LOA-04 va hai Chimg thu bao lanh néu trén, S
d3 tam tng cho V sb tién 8.639.000.000 (tam ty sdu trim ba muoi chin triéu)
d6ng. Tuy nhién, dén nay V méi chi hoan tra dugc 2.159.750.000 (hai ty mot
trdm nam muoi chin triéu bay trim nim muoi nghin) déng, so tién tam Ung con
lai V phai hoan tra 1a 6.479.250.000 (sau ty bdn trim bay muoi chin triéu hai
trim nim muoi nghin) dong.

Trong qué trinh thi cong theo Thu chap thudn LOA-04, V c6 kho khan vé
tai chinh va dé dam bao tién do cong viéc, S di hd trg V thanh toan cho céc nha
cung cap vat tu, thlet bi tai cong truong. Can cur Ching thu Bao lanh thue hién

néu trén, S yéu cau B thanh toan sb tién bao lanh thuc hién hop dong la
9.502.900.000 (chin ty nam trim 1¢ hai triéu chin trim nghin) dong.

Sau khi chdm dut hop dong thau véi V, ngdy 30/10/2012, S da yéu cau B
thue hién nghia vy bao lanh tam ng 6.479.250.000 (sau ty bon tram bay muoi
chin triéu hai trdim ndm muoi nghin) dong va bao lanh thuc hién hop dong
9.502.900.000 (chin ty ndm trdm 1¢ hai tri¢u chin tram nghin) dong. Tuy nhién, B
da khong thuc hi¢n nghia vu ctia bén bao lanh.

Nay S yéu cau B thanh toan s tién gbc va 1ai cham thanh toan theo 13i suat
9% cu thé nhu sau:

1. Thanh toan bao lanh tam tmg 6.479.250.000 (sau ty bon trim bay muoi
chin triéu hai tram nam muoi nghin) dong;

2. Tién lai chém thuc hién nghia vu ctia bao lanh tam ung tam tinh tu
ngay 27/11/2012 dén ngay 05/5/2021 la 4.922.277.349 (bon ty chin tram hai
muoi hai triéu hai tram bay muoi bay nghin ba tram bon muoi chin) dong;

3. Thanh toan bao lanh thyc hién hop d6ng 9.502.900.000 (chin ty nim
tram 1¢ hai tri¢u chin tram nghin) dong;

4. Tién 13 cheflrp thuc hién nghia vu cua bao lanh thuc hién hop déng tinh
tor ngay 30/10/2012 dén ngay 05/5/2021 1a 7.284.949.175 (bay ty hai tram tam
muoi bon tri¢u chin tram bon muoi chin nghin mdt trdm bay muoi lam) dong.

Téng cong, s tién S yéu cau B thanh toan 13 28.189.376.525 (hai muoi
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tdm ty mot tram tdm muoi chin tri€u ba trdm bady muoi sdu nghin ndm trdm hai
muoi lam) dong.

Ngoai ra, S con yéu cau V hoan tré phi thAm dinh gia 1a 250.000.000 (hai
tram nam muoi tri¢u) dong.

Nguwoi cé quyén loi, nghia vu lién quan la Tong cong ty Bdo hiém B
trinh bay:

Cong ty TNHH Xay dung V (V) ky hop dong thau phu duéi dang Thu
chap thuan s6 SSY-RP-SUB-LOA-004 ngay 14/01/2012 véi Cong ty S
Engineering & Construction Co. LTD (S). S 1a nha thau chinh giao cho nha thau
phu 14 V thuc hién mot phﬁn cong trinh thudc dy an R tai Quén 7, Thanh phé HO
Chi Minh.

Vao thang 03 va thang 04/2012, Cong ty B Thanh pho HO Chi Minh
(BVHCM) cap cho V 02 ching thu bao 1anh, cu theé:

- Béo lanh tién tam (mg s6 HCM3.D08.APBO.12.HD2 ngay 20/03/2012
v6i s6 tién 8.639.000.000 (tam ty sau tram ba muoi chin triéu) dong. 'Chung thu
bao lanh nay quy dinh B cam két thanh toan khong huy ngang cho S t6i da dén sb
tién bao 1anh khi nhan duoc yéu cau bang van ban caa S thé hién V khéng hoan
tra tién tam tng.

- Béo lanh thuc hién hop dong s6 HCM3.D08.PBO.12.HD4 ngay
11/04/2012 véi s tién 9.502.900.000 (chin ty ndm trim 1& hai triéu chin trim
nghin) dong. Chimng thu bao lanh nay quy dinh B cam két thanh toan khong huy
ngang cho S tdi da dén sb tién bao lanh khi nhan duoc yéu ciu thanh toan bang
van ban cua S.

Ngay 29/10/2012, cho rang V nhiéu lan _vi pham hop dong thau phy, lam
tré tién do thi cong, khong dap img dugc yéu cau cong viée, S da ra thong bao sd
SSY-RP-SUIB-VIH-LT-079 cham diit hop dong véi V.

Ngay 30/10/2012, S giri 02 thu yéu cau boi thuong t6i B, cu thé:

- Yéu cau toan bg so tién bao lanh thyc hién hop dong: 9.502.900.000 (chin
ty ndm tram 1€ hai triéu chin tram nghin) dong.

- Yéu cau mot phan so tién bao lanh tam tng: 6.479.250.000 (sau ty bon
tram bay muoi chin tri€u hai trdm nam muoi nghin) dong.

V6i 1y do V vi pham Hop dong thau phu.

Ngay 14/03/2013, V khoi kién S theo vu én dén sy thu ly sO
144/2013/TLST-KDTM yéu céu hiy cac ching thu bao 1anh va yéu cau S hoan
tra may moc thiét bi cho V.

Sau d6, S khoi kién B yéu cau chi tra theo chung thu bao lanh. Ngay
07/06/2016, Toa an nhan dan (TAND) Thanh pho Ho Chi Minh da ra Quyet dinh
$0 563/2016/QDST-KDTM nhép vu 4n nay vao vy an so6 144/2013/TLST-KDTM

9



gitra V va S.
\Y kién ctia B vé cac yéu cau khoi kién cta V ciing nhu yéu cau phan td,
yéu cau doc 1ap cua S nhu sau:

Diéu 366 B luat dan sy 2005 quy dinh:

“ Quan hé gitta bén bao lanh voi bén nhan bao lanh

1.Bén nhan bao lanh khong dwoc yéu cau ,bén bao lanh thuc hién nghia vu
thay cho bén dwoc bao lanh khi nghia vu chwa dén han.

2.Bén bao lanh khong phai thwc hi¢én nghia vy bao lanh trong truong hop
bén nhdn bao lanh co thé bu trie nghia vu véi bén dwoc bao lanh.

Do do, B chi c6 nghia vu thuc hién bao l1anh khi:

_ -Nghia vy cia V voi S da dén han, phai chimg minh dugc V vi pham hop
dong thau phuy; va

- Giira S va V khong c6 khoan no/nghia vu nao co thé bu trir duoc véi
nhau.

Vé can cuw thwec hién trach nhiém bao lanh:

Nghia vu cta V voi S:

B thefly rang V khong vi pham hop QGng va S cling khong cé béng ching
xac thyc d€ chimg minh 161 cua V. Thyc t€, S la bén don phuong cham dut hgp
dong v6i V ma khong c6 co s¢ hay bang chimg chimg minh V vi pham diéu
khoan hay nghia vu cu thé nao trong hop dong.

Nhu vay, khong ¢6 can ctr xac dinh nghia vu cua V ddi voi S da dén han.

Cdc khoan no/nghia vu cua S voi V:

Ngay 14/03/2013, V khoi kién budc S hoan tra may n}()c,‘ thiét bi, vat tu
cho V Vu viée da dl;qc thu 1y va dang d}J:QC TAND thanh pho H6 Chi Minl} giai
quyét. Do do, chi dén khi c6 phan quyét cudi cung ctua Toa an moi ¢ thé xac
dinh dugc nghia vu bu trir ctia S va V theo Khoan 2 Diéu 366 Bo Luat dan su
2005.

Cin ctr vao cac luan diém trén va dién bién vu viéc dén thoi diém hién tai,
B cho rang chua phat sinh nghia vu bao lanh d6i v6i 02 chimg thu bao lanh. B s&
cin ct theo phan quyét cudi cung cta Toa an 1am co s¢ thuc hién trach nhiém
bdo lanh va tuan thu theo ding quy dinh cua phép luat dan sy tai Diéu 366 B
luat dan sy 2005.

Tai Ban dn kinh doanh thuwong mai so thcfm S(?, 771/2022/KDTM-ST ngay
31 thang 5 nam 2022, Toa an nhan dan Thanh pho Ho Chi Minh da quyeéet dinh:

- Can ct Piéu 312, Piéu 314 Luat Thuong mai;
- Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang 12 nim 2016 caa Uy
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ban Thuong vu Qudc hdi quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va
st dung an phi va 1€ phi Toa an;

-Can ctr Luat Thi hanh 4n dan sy nim 2008 (d3 stra ddi bd sung nam
2014);

Xu:
1/. Chap nhan mot phan yéu cau khoi kién cua Cong ty TNHH X4y dung

Tuyén bd vo hiéu dbi véi:
Thu chap thuan sé SSY-RP-SUB-LOA-004 ngay 14/01/2012;
Thu bao lanh s6 VHC-GLO1 ngay 24/5/2012;
Thu bao lanh thanh toan sé VHC-GLO02 ngay 18/7/2012;
Thu bao lanh s6 VHC-GL03 ngay 10/92012.
2/. Chap nhian mot phan yéu ciu phan té cua Cong ty S Engineering &
Construction Co.Ltd.

Sau khi can trir nghia vu thanh toan gitta yéu cau khoi kién va yéu cau
phan t6 cia Cong ty TNHH Xay dung V va Cong ty S Engineering &
Construction Co.Ltd, so tién Cong ty S Engineering & Construction Co.Ltd phai
thanh toan cho Cong ty TNHH Xay dung V 1a 1.051.081.753 (mdt ty khong tram
ndm muoi moét triéu khong trim tim muoi mdt nghin bay trim nim muoi ba)
dong.

Thuc hién mot lan ngay khi ban an c6 hi¢u lyc thi hanh.

Ké tir ngay Cong ty TNHH Xay dung V ¢6 don yéu cau thi hanh an, néu
Ccong ty S Englneerlng & Construction Co.Ltd khong thi hanh hoac thi hanh
khong day du s0 tién néu trén thl Cong ty S Engmeerlng & Construction Co.Ltd
con phai chiu tién 14i tinh trén sO tién cham tra theo 13i suat no qua han trung binh
trén thi truong tai thoi di€m thanh toan tuwong tmg véi thoi gian cham tra.

3/. Dinh chi mét phan yéu cau phan t6 ciia Cong ty S Engineering &
Construction Co.Ltd vé:

- Yéu cau Cong ty TNHH Xay dung V thanh toan khoan phat
1.727.800.000 (mdt ty bay tram hai muoi bay tri€u tdm tram nghin) dong do
Cong ty S Engineering & Construction Co.Ltd tthanh toan thay cho Coéng ty
TNHH SF theo quy dinh tai Bao Lanh VHC-GLO2.

- Tién 14i phat sinh trén s tién tam tng va tién phat 13 6.029.298.130 (sau
ti khong trdm hai muoi chin triéu hai tram chin muoi tdm nghin mot tram ba
muoi) dong.

4/. Khong chap nhén yéu cau phan t6 ctia Cong ty S Engineering &
Construction Co.Ltd d6i voi Tong cong ty Bao hiém B.
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Ngoai ra ban an so tham con quyét dinh vé an phi, trach nhiém thi hanh an
va quyén khang cao theo luat dinh.

Ngay 09/6/2022, Cong ty TNHH Xay dung V c6 don khéng cdo dé nghi
Ho1 dong xét xtr stra ban dn so tham theo hudng chap nhan toan bo yéu cau khoi
kién ctia nguyén don.

Ngay 10/6/2022, ngudi dai dién theo tly quyén cua Cong ty S Englneerlng
& Construction Co.Ltd ¢6 don khang cao toan bo ban an so tham. D& nghj Hoi
ddng xét xir sira ban 4n so tham theo hudng bac yéu cau khoi kién ctia nguyén
don, chip nhan yéu ciu phan t6 cta bi don.

Tai phién toa phuc tham, ngu:0’1 dai dién theo ay quyén cua nguyén don, bi
don trinh bay van gitr nguyén yéu cau khang céo.

Ngueoi dai dién ciia nguyén don trinh bay: Ban an so thAm chua xem xét s6
tién tam tng 2.159.950.000 ddng V d3 hoan lai cho S; sd tién nay S thira nhan
viéc hoan tng caa V. Viéc tham dinh gia tai san thiét bi caa V sau khi cong trinh
da xay dung xong la vi pham t6 tung; mot so thiét bi 4n so tham ap dung gia tham
dinh dé budc bi don hoan tra cho V 13 khong c6 co sd. Pé nghi Hoi dong xét xu
sia ban an so tham theo hudng budoc Cong ty S hoan tra cho Coéng ty V
19.155.460.732 dong sau khi can trir cac nghia vu.

Nguoi dai dién theo iy quyén va nguwoi bao vé quyén va loi ich hop phap
cua bi don trinh bay: Ngudi ky Thu chap thuan LOA-004 1a 6ng Park Seung Ch
1a nguoi dai dién hop phép theo ay quyén cua bi don tai Viét Nam. Thu chap
thuan c6 du gia tri phap ly nén phai dugc cong nhan va cac bén co trach nhiém
thuc hién dung va ddy da cic noi dung. Toa so tham tuyén vo hiéu Thu chap
thuan va cac chimg thu bao lanh 1a khéng c6 can ctr. Két qua tham dinh xac dinh
khdi lwong cong viéc va gia tri céng viéc ma V da thuc hién 1a 18.148.090.000
d6ng. Ban an so tham khong st dung két qua giam dinh ma sir dung cac héa don
dé tinh gia tri xay dyung 1a khong dang vi héa don chi 1a tam tinh. Vé gia tri vat
tu, thiét bi cua V bi S giit lai, héa don V dua ra c6 gia tri khac nhau; chua xac
dinh dugc mic d6 khau hao trudc khi dua vao cong trinh. S di yéu cau Céng ty
Ctru Long tham dinh gié tri nén dé nghi &p dung gia giam dinh. Bé nghi Hoi dong
Xét Xt stra 4n so tham theo huéng V phai hoan tra cho S 14.546.100.343 dong
sau khi can trir nghia vy; Cong ty B thanh toan cho S s tién 9.502.900.000 dong
theo chung thu bao 1anh thuc hién va Idi cham tra; sb tién 6.479.250.000 dong
theo chimg thu bao I13nh tam @ng va l4i cham tra; tong cong cac khoan la
29.458.315.448 dong.

Pai dién Vién kiém sat nhan dan cip cao phat biéu quan diém giai quyét vu
an:

- V& t6 tung: Hoi dong xét xtr phuc tham tién hanh dang quy dinh cta Bo
luat to tung dan sy.

- Vé n6i dung: Toa an so thim khong xac dinh chinh xac gié tri cong trinh
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ma bén nguyén don da thyc hién va phan gié tri thiét bi ma nguyén don bi gitr lai.
Vu 4n c¢6 két qua giam dinh nhung cdp so thdm khong sir dung két qua giam dinh
ma lai str dung cac hoa don, ching tir dé tinh gia tri cong trinh va gia tri thiét bi 1a
khéng c6 co sé. Tai san thiét bi ma bi don giit lai cong trinh, phan c6 hoéa don
khong xem xét thoi diém dua vao cong trinh c6 khdu hao hay khong ma lai st
dung gia cua hoéa don 1a khong dam bao tinh céng bang véi bi don; ddi voi hang
khong c6 hoa don thi lai tinh theo gia tham dinh Ia don gia thap lai khong dam
bao cong bang cho nguyén don. Nhitng vain dé nay cap phuc tham khong khic
phuc dugc nén dé nghi Ho1 dong xét xur huy ban an so tham dé xét xr lai.

Can cit vao cdc tai lidu, chirng civ da dwoc xem xét tham tra, két qud hoi,
tranh tung tai phién toa, trén co sé xem xét day di, toan dién cdc chimng cir, y kién
ciia cdc dirong sw, ¥ kién ciia Kiém sdt vién,

NHAN PINH CUA TOA AN:

[1] Vé t6 tung: Pon khang cao cua Cong ty TNHH Xay dung V, Céng ty
S Eng‘ineering & Construction Co.Ltd lam trong han luat dinh, hop 1¢ nén duoc
Ho1 dong xét xir xem x¢€t theo trinh ty phic tham.

[2] V& noi dung:

[2.1] V& viéc yéu cdu tuyén bd tuyén bd vo hiéu Thu chap thuin va céc
Thu bao lanh:

Tu cach “Nha thau phu” cta V va giao dich thau chinh - thdu phu dugc cac
bén thiét 1ap qua Thu chip thuin SSY-RP-SUB-LOA-004 ngay 14/01/2012 duoc
phat hanh bdi nguoi dai dién Vian phong diéu hanh cong trinh tai Thanh phé Ho
Chi Minh cua S.

Theo Gidy phép thanh lap s6 41-003458 ngay 18/4/2013 do S¢ Cong
thuong Thanh phd H6 Chi Minh céap thi nd1 dung hoat dong cua Van phong dai
dién cua S tai Viét Nam la:

“Noi dung hoat dong cua Van phong dai dién:

1. Lam chirc nang van phong lién lac, tién hanh cdc hoat dong nghién ciiu

thi truong, cdc hoat déng xiic tién va xdy dung cdc dw dn hop tic dau tw ciia S
ENGINEERING & CONSTRUCTION Co., LTD tgi Viét Nam;

2. Thuc dcfy viéc thuc hién cac hop déng, théa thudn vé linh vuec thuwong
mai (hang hoa thudc linh viec hoat dong cua cong ty) phu hop voi Ludt phap Viét
Nam da ky gitta S ENGINEERING & CONSTRUCTION CO.,, LTD va cdc déi tic
Viet Nam .

Theo quy dinh tai khoan 5 Diéu 2 Quyét dinh s6 87/2004/QD-TTg ngay
19/5/2004 ctia Thu tudng chinh phu vé Ban hanh Quy ché Quén 1y hoat dong cua
nha thau nudc ngoai trong linh vuc xay dung tai Viét Nam thi nha thau phu duoc
xéac dinh khi c6 quan hé hop dong véi nha thau chinh hodc tong thau dé thuc hién
mot phan cong viéc ctia nha thau chinh hodc tong thau. Quan hé “Nha thau chinh
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- Nha thau phy” chi dugc xac dinh dua trén hinh thic hop dong. Piéu nay ciing
dugc cic bén thoa thudn tai Thu chip thuan sé SSY-RP-SUB-LOA-004 thé hién
Vin phong dai dién cua S tai Viét Nam s& chuan bi hop dong thau phu va chuyén
cho V ky chinh thirc.

Thu chap thuan LOA-004 do Vin phong dai dién cua S phét hanh khéng
phai 13 hop ddng thau phy giita V va S xét ca vé hinh thire 1an ndi dung. Do do,
giao dich ctia V va S xé4c 1ap quan hé thi cong “Nha thau chinh - Nha thau phy”
bang Thu chap thudn LOA - 004 13 vo hiéu.

Nguoi dai dién theo uy quyén cua Cong ty S cho rang 6ng Park Seung Ch
1a nguoi dai dién hop phap theo uy quyen cua bi don tai Viét Nam nén duogc
quyén ky két cac hop dong thau phy; viéc ong Park Seung Ch ky thoa thuan hop
dong nhung lai str dung con dau ctia Vin phong dai dién khdng lam thay d6i ban
chat 6ng Park Seung Ch 1a ngudi c¢6 thim quyén ky két nén Thu chip thuan co
hiéu lyc phap 1y. Xét thiy, chinh trong 1oi trinh bay cia dai dién nguyén don
cling x4c dinh ong Park Seung Ch ky Thu chap thuan véi tu cach nguoi dai dién
cia Van phong dai dién tai Viét Nam (déng dau Vin phong dai dién); va Van
phong dai dién tai Viét Nam thi khong co chic ning truc tiép ky két hop dong
nhu ndi dung Gidy phép thanh lap s6 41-003458 da duoc vién dan trén. Do do,
10i trinh bay ciia phia S khong c¢6 co s& chap nhan.

Vihaco khéi kién dé nghi tuyén vo hiéu Thu chap thuan s6 SSY-RP-SUB-
LOA-004 ngay 14/01/2012, Thu bao lanh s6 VHC-GLO1 ngay 24/5/2012, Thu
bao lanh thanh toan sé6 VHC-GLO02 ngay 18/7/2012 va Thu bao lanh s VHC-
GLO03 ngay 10/9/2012 duogc ky két dua trén Thu chip thuan LOA-004 1a c¢6 can
ctr chap nhan.

[2.2] Xét yéu cau cua nguyén don, bj don vé cac khoan thanh toan:

[2.2.1] V& gia tri tam img ca VvV va S déu x4c nhan sd tién tam tmg S di tam
ung cho V 1a 34.234.338.217 dong.

V cho rang d 2 lan hoan tra tién tam ung nhung thuc té khong phai V
hoan tré tién tam (mg ma sd tién 1.079.875.000 dong nay dugc S 02 1an trir khoan
tién tam ung dé xac dinh gid tri thuc thanh toan cho V; thuc té hoa don phat hanh
van ghi nhan khoan tién nay vao khoan tién thanh toan gia tri thi cdng. Do do6, V
cho rang da 2.159.750.000 dong l1a khong chinh xac. V phai hoan tam umg cho S
tong so tién 1a 34.234.338.217 ddng.

[2.2.2] Vé gia tri cong trinh V da thuc hién:

Du an Riviera Point d& hoan thanh tir thang 12/2014. Thoi diém V ding thi
cong tai cong truong la thang 10/2012. Tai thoi diém V dung thi cong, V va S
déu xac nhan cac bén khong ky bién ban thanh ly, bién ban nghiém thu khoi
lugng cong viéc da hoan thanh cta V tai thoi di€m nay.

Tai phién toa, phia dai dién cua S cung cép ban xac nhan khéi luong thi

cong dugc ky gitra hai k¥ su cia V va S tai thoi diém ngay 19/9/2012 thi khéi
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luong thi cong 12 16.985.501.770 dong. Trong ban y kién ciing do S cung cap thi
S x4c dinh gia tri thi cong cua V do S tinh 1a 19.288.287.723 ddng. Tuy nhién, S
chi déng y thanh toan cho V gi4 tri thi cong theo két qua kiém dinh cong trinh lap
ngay 24/5/2018. Hoi ddng xét xtr xét thay viée st dung két qua kiém dinh sau 06
nam ké tir thoi diém V duing thi cong 1a khong danh gia chinh x4c dugc cac gia tri
thi cong ma V da thuc hién tai Dy an.

Toda an cip so thim cin cr bd 9 hoa don gia tri gia ting V di xudt cho S dé
tinh gia tri V d4 thi cong cho S 1a ¢6 can ctr. Cac hoa don nay déu duoc S Xac
nhan va st dung trong bao céo thué ctia doanh nghiép. Ké tir thoi diém V phat
hanh cac hoa don nay dén nay, S khong c6 ¥ kién phan dbi cho rang viéc phat
hanh hoa don thanh toan khong dung véi gia tri cong viée trén thuc té nén can
phai chap nhan gié tri da thyc hién ghi trén cac hoa don nay.

[2.2.3] V& yéu cau hoan tra gi tri cac vat tu, thiét bi ma V da bi S giit lai
tai cong truong:

Pbi voi form nhoém (coffa nhém - muc s6 3 theo liét ké cua V) la
11.856.290.378 dong, S dong y thanh toan.

Pbi v6i cac may moc con lai, phia S thira nhan giit lai cia V, chi khong
théng nhat vé s6 luong. Xét thiy, khi cac bén xay ra tranh chap, S da khong cho
V lay lai may moc, thiét bi vat tu ciia minh ma dem ban thanh 1y 1a khong dung
quy dinh phap luat; c6 16i din dén thiét hai cho V nén can budc S boi hoan lai gia
tri thiét bi cho V. Cac danh muc may moc, thiét bj ndy ctia V ¢6 hoéa don ching
tir thé hién gia ban. Do do, Toa an cap so thAm cin ctr gia ban trén hoéa don cua
tung loai dé tinh gia tri budc S hoan lai cho V; nhitng hang héa nao khong c6 hoa
don cu thé thi méi tinh theo gia tri ciia Chtng thu VC14 1a phu hop. Tong cong
gia tri may moc, thiét bi, vat tu cta V budc S hoan tra 1a 14.006.550.672 dong;
dam bao quyén loi cho cac bén duong su.

Bi don ciing nhu dai dién Vién kiém sat cho rang cip so tham khong dénh
gia khau hao cua thiét bi, may moc trudc khi V dua vao cong trinh ma léy gia
trén hoa don dé budc S thanh toan 1a khong dam bao tinh cong bang, thay rang:
Khi dua may moc, thiét bi vao du an, cac bén khong xac nhén voi nhau vé gia tri
thiét bi, mdy moc; sau khi ngimg thi cong ciling khong tién hanh nghiém thu,
kiém ké sd luong, chat luong cu thé. Céc thiét bi, mdy moc 1 tai san hop phap
cua V nhung S lai gitr lai, khong cho mang ra khoi cong trinh va sau dé ban thanh
Iy ma khong c6 sy ddng ¥ ctia V 13 hanh vi xAm pham quyén sé hiru tai san hop
phép cta ca nhan, t6 chic khac nén phai chiu trach nhiém. Noi dung ching thu
VC14 tham dinh gia tri thiét bi, may moc c6 ghi rd nodi dung “dé lam can cir
thanh Iy va thoi diém thdm dinh thi cac tai san nay da bi tiéu hao nhiéu. Tai
phién toa, dai dién Vién kiém sat cung xac dinh néu lay gia cua ching thu VC14
dé tinh gia tri thi cling khong cong bang cho nguyén don. Tir nhimg phan tich
trén, Ho1 dong xét xir thay rang cach xac dinh gia tri may moc, thiét bi ciia Toa
an cap so tham 1a c¢6 can ctr, dam bao quyén loi cho cac bén duong su.
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[22.4] V& s0 tién S da thanh toan cho Cong ty TNHH SF thay cho V theo
Bén 4an kinh doanh thuong mai so tham s6 685/2015/KDTM-ST ngay 10/7/2015
va Ban an phuc tham s6 10/2016/KDTM-PT ngay 10/3/2016, thay rang:

V va S déu théng nhat sb ti‘én S thanh toan thay V va V déng v hoan tra
Khoan thanh toan 834.810.000 dong ngay 19/10/2012‘V€1 7.289.383.160 dong
ngay 29/11/2017. Tong cong 2 khoan 1a 8.124.193.160 dong.

Riéng dbi v6i khoan tién thanh toan 42.000 d6 la My trong duong
1.000.915.027 dong ngay 06/6/2013 V khong dong ¥ hoan tra cho S, thdy rang;
Téng gia tri 16 hang SF giao cho V 1a 557.732,95 d6 la My, V tryc tiép thanh toan
cho SF 1a 160.000 d6 la My, S da thanh toan hai lan 40.000 d6 la My va
42.037,35 d6 la My thong qua viéc cin trir trong thanh toan giita S va Cong ty
SF. S6 tién con lai V con ng va S co nghia vu bao lanh thanh toan cho Cong ty
SF 13 367.785,37 d6 la My tuong duong 7.289.383.160 dong. Toan bo sd liéu nay
da dugc Ban an kinh doanh thuwong mai so tham sd 685/2015/KDTM-ST ngay
10/7/2015 ghi nhan, V xac nhan s6 tién da thanh toan va sd tién con no néu trén.
Do d6, ¢ cian cir dé xac dinh khoan tién 42.037,35 d6 la My, tuong duong
1.000.915.027 dong ma S da thanh toan cho Cong ty SF 1a thyc hién nghia vu
thanh toan thay cho V nén can budc V thanh toan lai s6 tién nay.

[2.2.5] Xét yéu cau budc V thanh toan tién phat theo Thu bao lanh s6 02:

S cho rang P va V da ky hop dong sd 2012-VHC-RP-0001 ngay 12/9/2012
nhim cung tng vat tu va nhan luc lap dit gian gido tai du an R. Theo Piéu 4,
Piéu 5 cia Thu bao lanh 02, V va S da thoa thuan néu V nhan tam ng ma khong
thanh toan cho nha cung cip thi V s& phai chiu phat mot muc bang 2% gia tri Thu
chap thuan tuong duong 1.727.800.000 dong Tuy nhién, sau d6 cong ty D da
thong bao vé viéc huy va cham dut hop dong nay véi V do V vi pham nghia vu
thanh toan. Giira V va cdng ty P chua phat sinh gia tri giao dich. Do d6, yéu cau
ctia S budc V chiu phat khoan tién 1a khong c6 cin cir dé chap nhan.

[2.2.6] Can trir cac khoan V phai hoan tra cho S va Khoan tién S phai thanh
toan cho V thi S c6 nghia vu thanh toan cho V 1.051.081.753 dong.

[2.2.7] D61 véi cac ndi dung khac, duong su trong vu an thda thuan duoc
v61 nhau cling nhu rit yéu cau tai cap so tham; sau khi xét xtr so tham ciing
khong c6 khang cdo nén Hoi1 dong xét xur khong xem xét.

[2.3] T nhitng phan tich trén, Hoi dong xét xir xét thdy khang cio cia
Cong ty TNHH Xay dung V va Cong ty S Engineering & Construction Co.Ltd
khéng c6 can ctr chap nhan; can gitr nguyén ban an so tham.

[2.4] Tai phién toa phtic tham, dai dién Vién kiém sat dé nghi hay ban an
so tham dé xét xir lai do cdp so thim chua xac dinh dung gia tri xay dung V da
thuc hién ciing nhu gia tri may moc, thiét bi ma S, thay rang: Cap so tham da thu
thap cac hoa don, ching tur c6 li€n quan trong vi¢c thuc hién thda thuan gitra
nguyén don va bi don ciing nhu trung cau tham dinh, dinh gi tai san theo dung
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quy dinh phap luat; khong c6 vi pham thu tuc t6 tung nén khong co co s dé huy
an so thim. V& ndi dung giai quyét 1a phu hop nhu Hoi dong xét xir ¢d nhan dinh
trén.

- [3] An phi kinh doanh thwong mai phic thim: Do khang cdo khong dugc
chap nhan nén Cong ty TNHH Xay dung V, Cbong ty S Engineering &
Construction Co.Ltd phai chiu.

Vi cac lé trén;
QUYET PINH:

Can ctr khoan 1 Diéu 308 B6 luat td tung dan sy nam 2015;

Khéng chap nhan khang cdo ciia Cong ty TNHH X4y dung V va Cong ty S
Engineering & Construction Co.Ltd.

Giir nguyén Ban an kinh doanh thuong mai so thim sé 771/2022/KDTM-
ST ngay 31 thang 5 nam 2022 ctua Toa an nhan dan Thanh ph6é H6 Chi Minh.

An phi kinh doanh thuong mai phuc thém: Cong ty TNHH Xay dung V
phai chiu 2.000.000 dong; khau trir 2.000.000 dong tam tmg an phi da nop theo
bién lai thu s6 0002438 ngay 15/6/2022 cua Cuc Thi hanh an dan sy Thanh pho
Ho Chi Minh vao phan an phi phai chiu.

~ Cong ty S Engineering & Construction Co.Ltd phai chiu 2.000.000 ddng:
khau trir 2.000.000 dong tam tmg an phi da nop theo bién lai thu s6 0002423
ngay 14/6/2022 cua Cuc Thi hanh an dan sy Thanh pho Ho6 Chi Minh vao phan
an phi phai chiu.
Ban an phc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

CAC THAM PHAN THAM PHAN - CHU TOA PHIEN TOA

Pham Tri Tuin Phan T6 Ngoc Hoang Thanh Diing
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