TOA AN NHAN DAN CQONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Pjc 1ap - Tw do - Hanh phuc

Bén 4n s6: 615/2022/LD-PT
Ngay 28/9/2022

V/v Tranh chip vé xtr 1y ky luét theo
hinh thirc sa thai.

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thdm géom co:
Thdam phdn - Chii toa phién toa:  Ong BUi Lién Minh
Cdc Tham phdan: Ong Phan Nguyén Nguyén

Ba Nguyén Thi Thoa
- Thuw ky phién toa: Ba Ha Hoa Thién

- Dgi di¢gn Vign Kiém sdt nhin din thanh phé Ho Chi Minh tham gia
phién toa: Ong Tran Hong Long - Kiém sat vién.

Trong cac ngay 07 va 28 thang 9 ndm 2022 tai try s¢ Toa an nhan dan
Thanh phé H6 Chi Minh xét xur phl’lc tham chg lghai vu an lao dong thu 1y so
39/2022/LDPT ngay 10/8/2022 vé: “Tranh chap vé xir 1y ky luat theo hinh thirc
sa thai”.

Do ban an lao dong so thém s6‘06/2022/LD-ST ngay 08/6/2022 cua Toa an
nhan dan quan Go Vap Thanh pho Ho Chi Minh bi khang céo.

Theo Quyét dinh dua vu an ra xét xir phtic tham sé 4484/2022/QD-PT ngay
16/8/2022 gitra cac duong su:

Nguyén don:
1. Ong V, sinh nam 1991;

~ Diachi cu trli: 201/10 duong L, phuong H, thanh pho Thu Dic, Thanh pho
Ho6 Chi Minh. (c6 mat).

2. 0ng C, sinh nam 1995;

Pia chi cu tri: 186 Puong s6 2, Phuong 16, quan G, Thanh phd Ho Chi
Minh;

Nguoi dai dién hop phap ciia ong V, dng C: Ba D, sinh ndm 1990; dia chi:
20 buong 8, Khu pho 2, phuong H, thanh ph6 Thu Puc, Thanh phé H6 Chi Minh,;
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la nguoi dai dién theo uy quyen glay iy quyén s6 003216 ngay 13/3/2021 do
phong cong ching B, Thanh phé H6 Chi Minh chung thuc.

Nguoi bao vé qu)fen va loi ich hop phap cua ong V, ong C: Luat su L —
Doan Luat su Thanh ph6é H6 Chi Minh, (c6 mat).

Bi don: Cong ty HV;,
Pai dién theo phap luat: Ong T;

Dia chi tru s6: S6 5, N25, t6 5, Cum Ib, phuong X, quan T, Thanh phé Ha
Noi; dia chi chi nhanh tai Thanh phé H6 Chi Minh: Tang 8 tda nha QTSCI, Puong
sO 14, Cong Vién Phan Mém Quang Trung, phuong T, Quan 12, Thanh phb Ho
Chi Minh;

Ngueoi dai dién theo ity quyén ciia bi don: Ba V1, sinh nim 1989; chirc vu:
Phu trach nhan su (c6 mat).

NOI DUNG VU AN

Trong don khoi kién ngay 15 thang 11 nam 2021, ban ty khai, cac lan 1am
viéc tai Toa an va tai phién toa, nguyén don va nguoi dai dién cua nguyén don
trinh bay:

Tir ngay 02/6/2018 dng V 1am viéc cho Cong ty HV (sau day goi tat 1a Cong
ty), qua 03 hop dong lao dong xac dinh thoi han 1a Hop dong lao dong sb:
68/2018/HPLD/HV  ngay 02/6/2018, Hop dbéng lao dong sb:
083/2019/HPLB/HV ngay 01/01/2019, Hop dong lao dong s6: HCM-HV18-
031/2020/HPLD-01 ngay 01/01/2020. Muc luwong hién dang duoc huong la
12.000.000 dong/thang.

Ngay 31/12/2020, Cong ty ra quyét dinh sb: 02/2020/QDKL-HV vé viée xtr
ly ky luat ong V voi hinh thire sa thai voi ly do: “Trong thoi gian cong tic va
lam viéc tai Cong ty, ong V ¢é gop von va lién két cing véi cdc thanh vién hién
tai dang lam viéc va da nghi viéc tai Cong ty dé thanh ldp céng ty riéng mang
tén Cong ty VNA hoat dong tw ngay 25/11/2020. Cong ty nay hi¢n dang kinh
doanh cung nganh nghé, san pham ma Céng ty dang sdan xudt, trién khai cing
thi truong va la doi thii canh tranh ciia Cong ty”.

Quyét dinh sa thai trén 1a trai phap luat, anh hudng dén quyen, loi ich hop
phap cta 6ng V, boi it nhat mot trong cac can cur sau: 6ng V khong duoc moi,
khong dugc tham dy budi hop xur Iy ky luét, ong V khong c6 hanh vi vi pham
hop dong va khong vi pham bat ky ndi quy hay quy ché nao ctia Cong ty.

Vi viy, 6ng V yéu cau Tda an giai quyét nhu sau dé bao vé quyén va loi ich
hop phap cho 6ng:

- ‘(A)ng V yéu cau Cong ty bdi thudng, giai quyét quyén loi do sa thai trai phap

luat gom:

+ Yéu cau Cong ty bdi thuong 17 thang tién luong trong nhiing ngay 6ng V

khong duoc lam viée, tir 31/12/2020 dén ngay xét xir so tham la: 12.000.000 d x
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17 thang (nguyén don chi yéu cau tinh tron 17 thang, khong tinh ngay 1&) =
204.000.000 dong.

+ Tién bao hiém xa hoi, bao hiém y t& ngudi sir dung lao dong phai dong
trong thoi gian ngudi lao dong khong duoc 1am viée (21,5% tién lvong mdi thang
trong 06 ddu nam 2021; 21 % tién lwong mdi thang tir 01/7/2021 dén 31/5/2022)
13 43.200.000 dong.

T Yéu cau Cong ty boi thuong 10 thang tién lwong theo hop dong lao dong
ve€ hanh vi sa thai trai phap luat ciia minh voi s tién la: 12.000.000 d x 10 thang
= 120.000.000 dong.

+ Yéu cé‘u Cong ty thanh toan tién thuong chua chi tra do sa thai la:
317.826.186 dong.

+ Yéu c‘éu Cong ty thanh toan tién chi ngoai giao du an véi sb tién 1a
92.550.000 dong.

+ Yéu qﬁu boi thuong vi khong nhén nguoi lao dong lai lam viée 1a
72.000.000 dong (06 thang tién luong).

Tong cong 1a: 849.576.186 d (tam tram bdén muoi chin triéu nim trim bay
muoi sau nghin mgt tram tdm muoi sau dong).

- Tirngay 15/5/2018 dng C 1am viéc cho Cong ty HV (sau day goi tat 1a Cong
ty), qua 03 hop dong lao dong xac dinh thoi han 1a Hop dong lao dong sb:
43/2018/HPLD/HV  ngay 15/5/2018, Hop dong lao dong  so:
080/2019/HPLB/HV ngay 01/01/2019, Hop dong lao dong sé: HCM-HV18-
029/2020/HPLD-01 ngay 01/01/2020. Muc luong hién dang dugc huong la
12.000.000 ddng/thang.

Ngay 31/12/2020, Cong ty ra quyét dinh sb: 03/2020/QPKL-HV vé viée xtr
Iy ky luét 6ng C voi hinh thire sa thai voi ly do: “Trong thoi gian cong tac va
lam viéc tai Cong ty, ong C di gop vén va lién két ciing véi cdc thanh vién hién
tai dang lam viéc va da nghi viéc tai Cong ty dé thanh Idp céng ty riéng mang
tén Cong ty VNA hoat dong tir ngay 25/11/2020. Cong ty nay hi¢n dang kinh
doanh cung nganh nghé, san pham ma Cong ty dang sdan xudt, trién khai cing
thi triong va la doi thii canh tranh ciia Cong ty”.

Quyét dinh sa thai trén 1a trai phap luat, anh huong dén quyén, loi ich hop
phép cua 6ng C, bai it nhat mot trong cac can ctr sau: 0ng C khong dwoc moi,
khong dugc tham dy buoi hop xir Iy ky luat, ong C khdng c6 hanh vi vi pham
hop dong va khong vi pham bat ky ndi quy hay quy ché nao cia Cong ty.

Vi vay, 6ng C yéu cau Toa an giai quyét nhu sau dé bao vé quyén va loi ich
hop phap cho 0ng:

- ‘f)ng C yéu cau Cong ty bdi thudng, giai quyét quyén loi do sa thai trai phap

luat gom:

+ Yéu cau Cong ty boi thuong 17 thang tién luong trong nhiing ngay 6ng C

khong dugce lam viée, tir 31/12/2020 dén ngay xét xu so tham 1a: 12.000.000 d x
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17 théang (hguyén don chi yéu cau tinh tron 17 thang, khong tinh ngay 1&) =
204.000.000 dong.

+ Tién bao hiém xa hoi, bao hiém y t& ngudi sir dung lao dong phai dong
trong thoi gian nguoi lao dong khong duoc lam viée (21,5% tién lwong mdi thang
trong 06 dau nam 2021; 21 % tién lwong mdi thang tir 01/7/2021 dén 31/5/2022)
13 43.200.000 dong.

. tYéu cau Cong ty boi thuong 10 thang ti,én lwong theo hop ddng lao dong
v€ hanh vi sa thai trai phap luat ciia minh v6i s6 tién la: 12.000.000 d x 10 thang
=120.000.000 dong.

+ Yéu c?gu Cong ty thanh toan tién thuong chua chi tra do sa thai la:
252.556.200 dong.

+ Yéu c‘ﬁu Cong ty thanh toan tién chi ngoai giao du an véi sb tién 1a
74.000.000 dong.

+ Yéu gﬁu boi thu’(‘)‘ng‘ vi khong nhan nguoi lao dong lai lam viéc la
72.000.000 dong (06 thang tién luong).

Tong cong la: 765.756.200 d (nam tram sau muoi sau tri¢u ndm tram nam
muoi sau ngan hai tram dong).

Dai dién cua bi don trinh bay: Cong ty xac dinh ong V, 6ng C co 16i trong
qua trinh lam viéc cua tai Cong ty, cu thé 1a: trong thoi gian cong tac va lam viéc
tai Cong ty, ong V, 6ng C di gop von va lién két cing véi cac thanh vién hién tai
dang lam viéc va da nghi viéc tai Cong ty dé thanh 1ap cong ty riéng mang tén
Cong ty VNA hoat dong tir ngay 25/11/2020. Cong ty ndy hién dang kinh doanh
cungn ganh nghé, san phdm ma Cong ty dang san xudt, trién khai cing thi truong
va la ddi thi canh tranh ctua Cong ty. Vi vay, viéc Cong ty can ctr vao 13i cia
ngudi lao dong di dén murc phai sa thai. Cong ty thira nhan trong thi tuc sa thai
chua tuan thu theo quy dinh cua phap luat lao dong, nén Cong ty s& bdi thudong
cho nguoi lao dong. Nhung Cong ty khong chap nhan boi thudng cho nguyén don
khoan tién ngoai giao du an vai s6 tién 14 92.550.000 dong cho 6ng V, 74.000.000
dong cho ong C va sb tién thuong chua chi tra do sa thai 1a: 317.826.186 dong
cho dng V va 252.556.200 dong cho & ong C. Cong ty chi co thé boi thu’ong cho
6ng V, 6ng C mdi nguoi 03 thang tién luong, cu thé boi thuong mdi ngudi
36.000.000 dong (ba muoi sau triéu dong). D& nghi Hoi dong xét xir can cir cac
quy dinh ctia phap luat lao dong dé giai quyét vu an.Ngoai ra an so thim con tuyén
vé an phi, quyén khang cdo cho cac bén duong su.

V&1 ndi dung néu trén, Toa an cap so tham da tuyén an:
Chdp nhdn mot phan yéu cau cua nguyén don:

cong ty HV ¢6 quyét dinh sa thai éng N va dng C trdi phdp ludt nén phdi
thuc hién nghia vu boi thuwong nhu sau:
Doi voi yéu cau cua ong V-



+ Céng ty phdi boi thuwong 17 thang tién lwong trong nhitng ngay éng V
khong dwoc lam viéc la 204.000.000 dong.

+ Tién bdo hiém xd héi, bdo hiém y té nguoi sir dung lao dong phai dong
trong thoi gian nguoi lao dong khong dwoc lam viéc la 17.280.000 dong.

+ Cong ty phdi boi thuong 02 thing tié‘{a lwong theo hop a”oA‘ng lao déng vé
hanh vi sa thdi trai phap ludt cua minh voi so tién la 24.000.000 dong.

+ Céng ty phdi boi thiuong vi khéng nhdn nguoi lao dong lai lam viéc la moi
nam lam vi¢c dwoc mot nua thang lwong la 18.000.000 dong va boi thuong thém
02 thang tién lvong la 24.000.000 dong.

Tong cong éng \ dwoc boi thwong la: 287.280.000 d (hai tram tam muoi bay
triéu hai tram tam mwoi ngan dong).

Poi véi yéu cdu cia éng C:

+ Céng ty phdi boi thuwong 17 thang tién lwong trong nhitng ngay éng V
khong dwoc lam viéc la 204.000.000 dong.

+ Tién bdo hiém xd hoi, bao hiém y té ngwoi sir dung lao dong phai dong
trong thoi gian nguoi lao dong khong dwoc lam viéc la 17.280.000 dong.

+ Céng ty phdi béi thiong 02 thing tiép lwong theo hop d&ng lao djng vé
hanh vi sa thdi trai phap ludt cua minh voi so tién la 24.000.000 dong.

+ Céng ty phdi boi thiwong vi khéng nhdn nguoi lao dong lai lam vige la mai
nam lam viéc dwroc mot mira thang lhrong la 18.000.000 dong va boi thuong thém
02 thang tien lwong la 24.000.000 dong.

Téng céng 6ng C dwoe boi thwong la: 287.280.000 d (hai tram tam muoi
bay triéu hai tram tam muwoi ngan dong).

Ngoai ra ban 4n so tham con tuyén 4n vé an phi, quyén thi hanh an va quyén
khang céo cua cac duong su.

Ngay 20/6/2022 nguyén don 1a 6ng C va 6ng V khang céo mot phan ban an
so tham va dé nghi sira ban an so tham theo  hudng chap nhan yéu cu cta nguyén

don budgc COng ty HV phai thanh toan tién thuong chua chi trd, véi 6ng C la
252.556.200 dong, vai ong V la 317.826.186 dong.

~ Ngay 23/6/2022 bi don khang céo toan by ban an va dé nghi sira ban an so
tham theo hudng khong chap nhan toan bd yéu cau khai kién cia nguyén don.

Ngay 30/6/2022 Vién ki€m sat nhan dan quan G, Thanh phé H6 Chi Minh,
c6 quyét dinh khang nghi phuc tham s6 07/QDKNPT- -VKS-LD, dé nghi Hoi dong
xét xtr phirc thdm stra ban an so tham do ¢6 vi pham vé noi dung ciing nhu vé tb
tung cua ban an.

Tai phién toa phic thim:

Nguoi bao vé quyén va loi ich hop phap ctia nguyén don trinh bay yéu cau
khang cao: Nguyén tir khi nhan cac nguyén don vao lam viéc theo thong bao
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tuyén dung c6 thé hién quyén loi cia ngudi lao dong gdm luong cimg tir 8 dén
12 tridu dong mot thang, thuong theo doanh sb tir 3,5% dén 15% tong doanh thu
thue té. Dong thoi tir ddu nam 2020 Cong ty HV (sau ddy goi tat 1a Cong ty H)
c6 ban hanh chinh sach thudng khéi kinh doanh cua Cong ty H, theo chinh sach
nay ngudi lao dong s& dugce hudng tién thuong theo doanh thu theo béc tir 1,5%
doanh thu dén 15% doanh thu. Ong V va C di dugc ké toan Cong ty H xac dinh
mirc thuong trong quy 4 nam 2020 do d3 dat chi tiéu doanh thu cu thé: Thudng
doanh thu cua dng C 1a 251.266.200 dong; thuéng doanh thu cua ong V 1a
317.826.186 dong. Phia Cong ty H sa thdi 02 6ng la trai phap luat do do phia
Cong ty H pha1 c6 trach nhiém hoan tra sb tién thuong néu trén cho cac nguyén
don. Doi voi viée thanh 1ap cong ty riéng thi luét phap cho pheép nguoi lao dong
duoc quyén tham gia thanh 1ap cong ty riéng nén vé ndi dung quyet dinh xtur ly
ky luét lao dong ctia Cong ty H 1a vi pham phap luat. Ching t6i dé nghi Hoi dong
Xét XU stra ban 4n so tham, chap nhan toan bo yéu cau khoi kién ciing nhu yéu
cau khang cdo ctia nguyén don.

Nguoi dai dién hop phap ctia nguyén don trinh bay: Nguyén don dong y véi
101 trinh bay ctia nguoi bao vé quyén va loi ich hop phap ciia nguyén don d6i véi
cac quyét dinh khac ciia ban an so tham ching t6i khéng khang cao nén khong
c¢6 y kién. Ddi v6i yéu cau khang cdo ciia bi don chung toi khong dong v vi qua
trinh xir 1y ky luat lao dong chung t6i khong dugc tham gia phién hop dé tu bao
chira cho minh theo quy dinh cua phap luat. Déi voi khang nghi cua Vién kiém
sat nhan dan quan G vé ¥ kién cua nguyén don vé viéc chdm dit hop dong lao
dong thi chiing t6i dong ¥ chadm dit hop dong lao dong.

Nguyén don 6ng V ddng ¥ voi cac ¥ kién nén trén. Va trinh bay bé sung:
C4c s6 liéu tién thuong quy 4 ma chung t6i dd cung cap cho Toa an 1a sd liéu do
chinh ké toan cta Cong ty H cung cap cho chung t0i, chiing t6i khong co cac sO
liéu cta timg hop dong cu thé.

Bi don trinh bay y kién vé yéu cau khang cao: Chung t6i thira nhan qua trinh
xu 1y ky luét lao dong v6i V va C la chua dang trinh ty. Tuy nhién, 6ng V va 6ng
C da cung mot s6 nhan vién da nghi viéc thanh lap Cong ty VNA c0 cuing nganh
nghé véi Cong ty chung t6i, str dung phan mém cuia cong ty chung t6i chao ban
cho khach hang ctia chiing t6i vi pham nghiém trong nghia vy bao mat cia nguoi
lao dong theo khoan 3 Piéu 3 ctia hop dong lao dong giita doi bén, vi pham quy
tic ing xur ctia CONg ty vé tinh trung thuc, va quy dinh cta Bo luat Lao dong vé
nghia vu ctia nguoi lao dong trong viéc bao v€ bi mat kinh doanh, bi méat cong
nghé ctia ngudi lao dong véi nguoi st dung lao dong. Chinh vi vay chung toi dé
nghi Hoi dong xét xr sira ban 4n so tham theo hudng khong chip nhan toan b
yéu cau clia cac nguyén don.

Pai dién Vién kiém sat nhan dan thanh phd H6 Chi Minh phat biéu ¥ kién
vé khang nghi cta Vién kiém sat nhan dan quan G: ‘Trong qua trinh xet xir, hoi
dong xét xir so tham chua hoirdy kién cua cac bén vé vé viée cham dut hop dong
lao dong nén viéc tuyén an vé thoa thuan boi thudng 02 thang tién luong dé cham
dut hop dong lao dong 1a chua ¢ co so; Yéu cau vé thuong doanh thu ctia nguyén
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don mic du c6 nhan dinh khong chap nhan trong phan nhan dinh ctia ban an nhung
lai khong thé hién trong phan quyét dinh nén can thiét phai bé sung. Bdi voi sb
tién cu thé thi cting phai lam 16 nén dé nghi HDXX cho hodn phién toa dé bi don
cung cap quy ché khen thudng, nguyén don liét ké cac hop déng di duoc thuc
hién va doanh thu cta cac hop ddng, bi don can kiém tra va xac nhan.

Tai phién toa ngay 28/9/2022 nguoi dai dién hop phap cua nguyén don cung
cap vi bang s6 783/2022/VB-TPL ngay 08/9/2022 vé viéc mé hop thu dién tir ciia
6ng V tén h@g.c vao phan céng no xac dinh email co tiéu dé cong no ngay
21/12/-26/12 do nhén vién ké toan ctia Cong ty H gdi ngay 26/12/2020 cho dng
V va C théng ké doanh thu cta 6ng V va 6ng C quy 4 nim 2020, ban tinh xé4c
nhan hoan thanh chi tiéu ndm cua d6i 6ng C 1a 244.414.200 ddng, d6i 6ng V 1a
348.816.888 dong. Ban photo Chinh sach thuong, khdi kinh doanh Cong ty HV
nam 2020.

Phia bi don khdng thira nhan toan bo danh sich cac hop dong ciing nhu
doanh s6 cua hop dong va trinh bay bd sung: Viée thudng doanh sd hang quy, phu
thudc vao qua trinh xét duyét cua 1anh dao bo khéi va khoi tai chinh ké toan sé
kiém soat s lidu va trinh phé duyét. Tuy nhién, hai nguyén don di vi pham
nghiém trong hop dong lao dong, ndi quy Cong ty vé bao mat cong nghé ciing
nhu bi mat kinh doanh ctia Cong ty nén khong dugc xét duyét khen thuong. P&
nghi Hoi dong xét xtr khong chap nhan khang cdo clia cac nguyén don.

Pai dién Vién kiém sat nhan dan Thanh phd HO Chi Minh phat biéu: Vién
kiém sat gitr nguyén Quyét dinh khang nghi ctia Vién kiém sat nhan dan quan G
Thanh phé H6 Chi Minh.

Vé hinb thire: Bon khang céo c@a duong su nr?l{n trong han luat dinh nén
hop 1€. Ho1 dong xét xir dung thanh phan, phién toa dién ra theo dung trinh ty va
quy dinh cua phép luat.

Vé nodi dung: Sau khi phan tich nhiing tinh tiét khach quan cua vu an, cin
ctr vao khoan 2 Piéu 308 Bo luat T6 tung dan sy, dai dién Vién kiém sat nhan
dan thanh phd H6 Chi Minh dé nghi Hoi dong xét xtr, khong chap nhan khéang
c4o0 ctia nguyén don. Chap nhan mot phan khang cio ctia bi don stra ban 4n so
tham theo khang nghi cua Vién kiém sat nhan dan quan G Thanh phé Ho6 Chi
Minh.

NHAN PINH CUA TOA AN:

Can cir vao tai liéu, chimg ctr da dugc xem xet tai phién toa, két qua tranh
tung tai phién toa sau khi phan tich, danh gia vé khang cao, cac tinh tiét ctia vu
an, viéc giai quyét, xét xir ctia Toa an cap so tham, dbi chiéu nhimg can ct phap
luat, Ho1 dong xét xir Phuc thim nhan dinh:

[1] Ban an so tham sb 06/2022/LD-ST dugc tuyén vao ngay 08/6/2022,
ngay 20/6/2022 nguyén don la 6ng C va 6ng V khang cao, ngay 23/6/2022 bi
don khang cao toan bd ban an, Ngay 30/6/2022 Vién kiém sat nhan dan quén G,
Thanh phd HO Chi Minh, c¢6 quyét dinh khang nghi phic tham. Pon khang céo
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cta cac duong sy va khang nghi cua Vién kiém sat nhan dan quan G Thanh pho
H6 Chi Minh nam trong thoi han luat dinh, nguyén don va bi don c6 dong tién
tam Ung an phi phuc thim do d6 Toa an cap phic thim chip nhan giai quyét vu
an theo trinh tu phuc thAm.

[2] Bi don khang cao toan bd ndi dung ban an so tham, nguyén don khang
cdo mot phan ban &n so tham ve so tién thudng doanh s6. Vi vay, Toa an cap phic
tham s€ xem xét lai toan bd ndi dung vu an.

[3] Ong V, va 6ng C mdi ngudi déu ky két 03 Hop dong lao dong voi Cong
ty H thoi han 12 thang. Can ctr Diéu 22 B luat lao dong nam 2012 thi viéc doi
bén ky thém Hop dong lao dong tht ba la vi pham phap luat. Sau khi két thac hop
d6ng lao dong thr hai, ngudi lao dong con lam viée tai Cong ty duong nhién dugc
xem la d3 ky hop dong lao dong khong xac dinh thoi han va quyén loi ctia nguoi
lao dong duoc bao dam theo quy dinh cta phap luat, ké ca trudng hop bi xu 1y ky
luat lao dong.

[4] Theo su thira nhan ctia 6ng V va nguoi dai dién cua 6ng C thi hai ong da
tham gia viéc thanh 1ap Cong ty VNA c6 cing nganh nghé véi Cong ty H. Theo
Piéu 17 Luat Doanh nghiép nim 2014 thi nguoi lao dong khong bi cam trong
viéc thanh 1ap doanh nghiép. Tuy nhién Luat doanh nghiép ciling nghiém cam cac
thanh vién Cong ty “Sir dung théng tin, bi quyét, co héi kinh doanh ciia cong ty
dé tu loi riéng hoac phuc vu cho loi ich cua 16 chite, cd nhdn khac”. Biéu nay
cling duoc hiéu khi tham gia thanh 1ap cong ty co cuing nganh nghé, nguoi lao
dong khong duoc sir dung thong tin, bi quyét, co hdi kinh doanh ctia Cong ty ma
minh dang phuc vu dé truc loi cho ¢4 nhan va phai c6 nghia vu ton trong hop dong
lao dong da ky véi cong ty vé bao mat thong tin theo diém a khoan 2 Piéu 5 BLLD
nam 2012.

[5] Theo hd so vu an thi Cong ty H di dang ky va duogc cdp gidy ching nhan
dang ky quyén tac gia dbi véi phan mém “Hé théng danh gia chat luong giao duc”
ngay 18/9/2020; nhung phan mém tng dung nay da dugc Cong ty VNA bén cho
mot s& Phong gido duc cta cac tinh. Mic du ong V va 6ng C khong tham gia truc
tiép vao viéc mua ban phan mém, nhung véi tu cach 1a nguoi gop von thanh lap
Cong ty VNA va ciing dang 1a nguoi lao dong ciia Cong ty H, budc hai 6ng phai
biét va phai ngin can viéc sitr dung va mua ban trai phép pham mém nay tranh gay
thiét hai cho Cong ty H, nhung 2 6ng da khong thuc hién nghia vu ciia minh. Nhu
vay, 6ng V va éng C da vi pham nghiém trong nghia vu bao mat duoc quy dinh
trong hop dong lao dong (dién 3.3). Cong ty H c6 co s dé xir 1y ky luat lao dong
vai 6ng V va 6ng C. Tuy nhién, viéc xtr 1y ky luat lao dong phai tuan thu quy trinh
xu 1y ky luat lao dong duoc quy dinh tai BLLD nam 2012.

[6] Theo quy dinh tai diém ¢ khoan 1 Piéu 123 BLLD niam 2012, Diéu 30
Nghi Pinh s6 05/2015/ND -CP quy dinh chi tiét va huéng dan thi hanh mot sb
diéu ctia Bo luat lao dong quy dinh trinh ty, thu tuc xir 1y ky luat nguoi lao dong
thi khi xtr 1y ky luat lao dong nguoi s dung lao dong phai thong b&o cho nguoi
lao dong t&i tham du cudc hop xir Iy ky luat lao dong, nhung Cong ty H khong
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moi dng V, 6ng C tham gia cudc hop ky luat nén Hoi dong xét xir cap so tham
nhian dinh hai Quyét dinh xir 1y ky luat lao dong ngay 31/12/2020:
02/2020/QDKL-HV ddi véi dng V, 03/2020/QDKL-HV dbi voi éng C 1a trai phap
luat 1a co6 co so.

[7] Do viéc ky luét lao dong ctia Cong ty trai phap luat. Can cir Hop dong lao
dong da duge ky két giita Cong ty va éng V, ong C, Quyét dinh diéu chinh murc
lwong, Diéu 42, Diéu 48, Bo luat lao dong Diéu 86 Luat bao hiém x3 hoi nim
2014. Nén Cong ty H phai boi thudong cho 6ng V va 6ng C cac khoang sau:

[8] P6i v6i yéu cau cua ong V:
[9] Chap nhan yéu cau Cong ty bdi thuong 17 thang tién luong trong nhimg
ngay 6ng V khong dugc lam viéc, tur 31/ 12/2020 dén ngay xét xir so tham la:

12.000.000 d x 17 thang (nguyén don chi yéu cau tinh tron 17 thang, khong tinh
ngay 1¢) = 204.000.000 dong.

[10] Tién bao hiém xa hoi, bao hiém y té: Theo quy dinh cia Luat bao hiém
x hoi, Luat bao hiém y té, Luat viéc lam thi nguoi st dung lao dong va nguoi lao
dong cung phai dong bao hiém. Toa an cap so tham chi budc nguoi st dung lao
dong dong bao hlem va khong budc nguoi sir dung lao dong phai dong tien 14i
phat, chua xem xét s0 bao hiém xa hoi cua ong V veé thoi gian dong bao hiém I
c6 thiéu s6t. Toa an cap phuc tham sira lai phan quyét dinh nay, dong thoi dé tranh
sai sot gdy kho khin cho viéc thi hanh an, co quan thi hanh an c¢6 tham quyén lién
hé co quan Bao hiém xa hoi quan T Thanh phd Ha Noi dé biét s tién dong cu thé
ctia 6ng V va Cong ty H tir thang 1 nam 2021 dén thang 6 nim 2022.

[11] Ong V c6 yéu cau budc Cong ty bodi thuong thém 10 thang tién luong
theo hop ddng lao dong vé hanh vi sa thai trai phap luét, tuy nhién theo khoan 1
Piéu 42 BLLD niam 2012 thi Cong ty chi phai bdi thuong 02 thang tién luong,
cap so tham chi chap nhan bj don boi thuong 2 thang tién luong 24.000.000 dong
la co co so.

[12] Vé yéu cau Cong ty phai tra thuong doanh thu 317.826.186 dong. Toa
an xét thay; theo muc [5] thi nguyén don di vi pham nghiém trong nghia vu bao
mat ciia Cong ty, dong thoi viée tra thudng cho ngudi lao dong cling phai thong
qua céc thi tuc cua lanh dao khoi, x€t duyét cua lanh dao Cong ty nhung nguyén
don chua dugc xét duyét. Do d6 cap so tham khong chap nhan yéu cau Cong ty
thanh toan tién thuong doanh thu chua chi tra 1a c6 co s¢. Tuy nhién trong phan
quyét dinh Toa an cap so tham c6 bo sOt phan nay, day 1a thleu sot khong dang co
Tda an cip so tham can nghiém tic rat kinh nghiém. Toa cap phuc tham chap
nhén khang nghi cua Vién kiém sat nhan dan quan G bd sung phan nay vao phan
quyét dinh.

[13] Toa an cép so tham khong chap nhan yéu cau Cong ty thanh toan tién
chi ngoai giao du an voi sd tién tam tinh 13 92.550.000 ddng vi khong c6 ching
ctr ching minh yéu cau ndy. La cd co sd nén gitt nguyén quyét dinh nay cta cip
so tham.



[14] V& yéu cau Cong ty bdi thudng néu khong nhan nguoi lao dong tré lai
lam viéc. Toa an xét thdy: Theo quy dinh tai Piéu 42 BLLD niam 2012 thi khi sa
thai nguoi lao dong trai phap luat thi ngudi sit dung lao dong phai nhan nguoi lao
dong trd lai lam viée, trudng hop ngudi lao dong khéng mudn nhin nguoi lao
dong tré lai 1am viéc thi phai thoa thuan bdi thuong dé cham dit hop dong lao
dong. Tuy nhién, trong don khoi kién va tai budi hoa giai tai cip so tham, nguyén
don khong c6 yéu cau dugc trd lai lam viéc ma chi yéu cau boi thudng. Nhu vay,
nguyén don chua thé hién y chi ciia minh dugc tré lai lam viéc, d6i bén ciing chua
thuong luong hoa giai dé dugc boi thudng hay dé dugc tro lai 1am viée, ma toa
an cap so tham da chp nhan yéu cu vé boi thu:(‘mg 02 thang tién lwong dé cham
dut hop dong lao dong la khong c6 co so. Toa an Cép phuc thim chip nhan khang
nghi cua Vién kiém sat nhan dan quan G bd sung phan nhén dinh nay, nhung sua
ban an so tham khong chap nhan yéu cau ctia nguyén don vé bdi thuong 02 thang
tién luong dé cham dat hop dong lao dong.

[15] Vé yéu cau: Cong ty phai boi thuong vi khong nhan ngudi lao dong lai
1am viéc 12 mdi nam lam viéc duge mot nira thang luong 1a 18.000.000 déng va
boi thuong thém 02 thang tién luong 1a 24.000.000 dong. Toa an cap so tham chua
phan tich yéu cau nay thuc chét 1a 2 yéu cau gom: Yéu cau tra tién tro cap thoi
viéc theo khoan 3 Piéu 42 va Piéu 48 BLLD nim 2012. Yéu cau nay da duogc cap
so tham tuyén budc Cong ty H phai chi tra trg cp thoi viéc do chdm dut hop dong
lao dong mdi nim lam viéc dugc mot nira thang lwong (6.000.000d4 x 3) la
18.000.000 ddng, 1a khong dung vi ngudi sir dung lao dong dugc khau trir “Thoi
gian nguoi lao dong da tham gia bao hiém that nghiép theo quy dinh cua Ludgt
bdo hiém xd hoi” (khoan 2 Piéu 48). Qua xem xet két qua dong bao hiém cua
nguyén don thi khoan tién bao hiém that nghlep da dugc dong day du nén Cong
ty H khong phai tra cho nguyén don sd tién ndy. Y&u cau thi hai 1a yéu cau bdi
thuong bo sung thém 02 thang tién luong do cham dit hop dong lao dong trai
phép luat thuc chit yéu cau ndy di duoc néu ¢ muc [11] va muc [14], vé boi
thuong thém 2 thang tién luong theo khoan 1 Piéu 42 BLLD nim 2012. Do d6
tda an cAp phuc tham sura lai phan quyét dinh nay va khong ghi nhan phan béi
thuong thém 2 thang tién lwong nay cho dung quy dinh ctia phap luat. Toa an cap
so tham can nghiém tac rat kinh nghiém.

Tong cong Cong ty HV phai bdi thuong cho 6ng V 1a 228.000.000 dong (hai
tram hai muoi tdm tri¢u dong).

[16] Dbi véi yéu cau cua ong C (twong ty nhw 6ng V nén toa an khong 1ap
lai c&c 1ap luan) cac khoang bdi thuong bao gém: Tién luong trong nhimg ngay
6ng C khong dugc lam viéc, tir 31/12/2020 dén ngay xét xu so tham 1la:
204.000.000 dong. Tién bao hiém xa hoi, bao hiém y té, bao hiém thit nghiép
Cong ty H va 6ng C phai CL‘Jng dong trong thoi gian nguoi lao dong khong dugc
lam tir thang 01 nam 2021 dén thang 6 nam 2022, Cong ty H phai dong tién phat
do cham dong. Co quan thi hanh an c6 tham quyén lién h¢ voi Bao hiém xi hoi
Quan 1, Thanh phd H6 Chi Minh dé doi bén déng sé tién cu thé. Cong ty H boi
thuong them 02 thang tién luong 12 24.000.000 dong. Khong chap nhan yéu cau
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Congty H thanh toan tién thuong chua chi tra la: 252.556.200 dong. Khong chap
nhén yéu cau Cong ty H thanh toan tién chi ngoai giao du an voi so tién 1a
74.000.000 dong. V& viéc bdi thuong 2 thang tién lwong dé chdm dit hop dong
lao dong. Toa 4n cap phuc tham chap nhan khang nghi ctia Vién kiém sat nhan
dan quén G bd sung phan nhan (dinh nay, nhung stra ban an so tham khong chap
nhan yéu cau caa nguyén don vé boi thuong 02 thang tién lwong dé cham dut hop
ddng lao dong. Khong chap nhan yéu cau budc Cong ty H chi tra tién trg cip thoi
viéc mdi nim lam viéc dugc mot nia thang luong 1a 18.000.000 dé)ng va boi
thuong bo sung thém 02 thang tién luong.
Tong cong Cong ty HV phai bdi thuong cho 6ng C 1a 228.000.000 dong

(hai trim hai muoi tam triéu dong).1a 228.000.000 dong.

[17] V& 4n phi lao dong so tham: Nguyén don 14 nguoi lao dong khai kién
dé nghi giai quyét nhimng van dé boi thuong thiét hai hodc vi bi sa thai, cham dut
hop dong lao dong trai phap luat duoc mién an phi. Bi don phai chiu an phi 1a
12.000.0004 + (456.000.000d — 400.000.000d) x 2% = 13.120.000 dong.

‘ An phi lao dong phuc thim do khang cdo cua bi don duoc chap nhan mot
phan nén bi don khong phai chiu an phi phuc tham.

Vi cac 1€ trén;

QUYET PINH:

Can clr vao khoan 2 Diéu 308 B0 luat to tung dan sy nam 2015.

Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong
vu Quoc Hoi1 vé mure thu, mi€n gidm, thu, ndp va quan ly va sir dung an phi, 1¢
phi Toa an

Luat Thi hanh an dan sy nam 2009 di duoc stra ddi bd sung nam 2014;

Tuyén xir:

Khéng chip nhan khang cao cua nguyén don, chap nhan mot phan yéu cau
khang cdo cua bi don. Chap nhan khang nghi cua Vién kiém sat nhan dan quén
G, Thanh phé H6 Chi Minh. Stra ban 4n so tham:

1. Cong ty HV ¢6 quyét dinh xir 1y ky luat lao dong d6i voi 6ng V va ong C
theo hinh thurc sa thai 1a trai phap luat nén phai thuc hién nghia vu boi thuong nhu
sau.

1.1. Bbi voi yéu cau ctia ong V:
a) Chap nhan yéu cau buoc Cong ty H boi thuong 17 thang tién lwong trong
nhitng ngay 6ng V khong dugc lam viéc 1a 204.000.000 dong.

b) Tién bao hiém xa hoi, bao hiém y té: Ong V va Cong ty H c6 trach nhiém
cung dong bao hlem tir thang 1 ndm 2021 dén thang 6 nim 2022. Cong ty H ¢6
trach nhién déng tién phat chim déng, theo quy dinh ctia Bao hiém x3 hoi Viét
Nam.
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¢) Chi chip nhén budc Cong ty H boi thuong thém 02 thang tién luong theo
hop dong lao dong la 24.000.000 dong.

d) Khong chip nhan yéu cau budc Cong ty H thanh toan tién thudng doanh
thu chua chi tra do sa thai la: 317.826.186 dong.

d) Khong chap nhén yéu cau budc Cong ty H thanh toan tién chi ngoai giao
du an voi s6 tién tam tinh 14 92.550.000 ddng vi khong c6 chtng ct chimg minh
yéu ciu nay.

e) Khong chép nhan yéu cau cua 6ng V vé viéc budc Cong ty H bdi thuong 02
thang tién lvong néu khong nhan nguoi lao dong lai lam viéc.

g) Khong ghép nhén yéu ciu cla ong V bugc Cong ty H phai chi tra trg cap
tho1 viéc do cham dut hO’p df)ng lao dong méi nam lam viéc ‘duo’c mot ntra thang
lvong 1a 18.000.000 dong va boi thuong bod sung 02 thang tién luong.

Tong cong Cong ty HV phai boi thuong cho éng V la: 228.000.000 dong
(hai tram hai muoi tdm tri¢u dong).

1.2. B6i v6i yéu cau ciia 6ng C

a) Chap nhan yéu cau budc Cong ty H boi thuong 17 thang tién luong trong
nhimg ngay 6ng C khong duoc lam viée, tir 31/12/2020 dén ngay xet xur so tham
14 204.000.000 dong.

b) Tien bao hiém xa hoi, bo hiém y &, bao hiém that nghi¢p: Ong C va Cong
ty H co trach nhiém cung dong bao hiém xa hoi, bao hiém y te, bao hiém that

nghiép tr thang 1 nam 2021 dén thang 6 nam 2022. Cong ty H c6 trach nhién
dong tién phat cham déng, theo quy dinh cia Bao hiém xa hoi Viét Nam.

- ©)Chi chap nhan buge Cong ty H boi thuong thém 02 thang tién lwong theo hop
dong lao dong ve hanh vi sa thai trai phap luat la 24.000.000 dong.
d) Khong chip nhan yéu cau cua ong C bude Cong ty H thanh toan tién
thuong chua chi tra do sa thai la 252.556.200 dong.

d) Khong chap nhén yéu cau cta 6ng C budc Cong ty H thanh toan tién chi
ngoai giao dy 4n vdi sb tién tam tinh 1a 74.000.000 dong.

_ €)Khong chap nhén yéu cau cta ong C budc Cong ty H boi thuong 02 thang
tién luong néu khong nhan nguoi lao dong lai lam viéc.

g) Khong chap nhan yéu cau cua 6ng C budc Cong ty H chi tra ti‘én tro cérl‘p
thoi viéc moi ndm lam viéc duge mot nira thang luong la 18.000.000 dong va boi
thuong bo sung 02 thang tién luong.

Tong cong CONg ty HV phéi boi thudng cho ong C 1 228.000.000 dong
(hai tram hai muoi tdm triéu dong).

1.3. K& tir ngay o6ng C, ong V c6 don yéu cau thi hanh an, néu Céng ty HV
chura thi hanh khoan tién theo quy dinh trén thi hang thang Cong ty HV con phai
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trd 1ai doi vai so tién cham tra theo mirc 1ai suat co ban do Ngan hang Nha nudc
cong bod tuong ung vaéi thoi gian cham tra tai thot diém thanh toan.

2. V& an phi lao dong so tham: Qng Vvaong C dugc mién 4an phi. Cong
ty HV phai chiu an phi lao dong so thdm la 13.120.000 dong (muoi ba tri¢u mot
trdm hai muoi ngan dong).

3. An phi lao dong phtc tham: Do khang céo ctia Cong ty HV dugc chap nhan
mot phan nén Cong ty HV khong phai chiu an phi phuc tham hoan tra cho Cong ty
HV 300.000d (ba tram ngan dong) tién tam u’ng an phi ma Cong ty H da nop theo
bién lai thu tién tam ¢mg an phi s0 0048691 ngay 23/6/2022 cua Chi cyc Thi hanh
an dan sy quan G Thanh phd H6 Chi Minh.

Ong V khong phai chiu an phi phac tham hoan tra cho 6ng V 300. 000d (ba
tram ngan dong) tién tam u’ng an phi ma dng V da ndp theo bién lai thu tién tam
ung an phi s0 0048642 ngay 20/6/2022 cua Chi cuc Thi hanh an dan su quan G
Thanh phd H6 Chi Minh.

Ong C khong phai chiu an phi phtic tham hoan tra cho 300.000d (ba trim
ngan dong) tién tam Gng an phi ma 6ng C da ndp theo bién lai thu tién tam tng
an phi s6 0048641 ngay 20/6/2022 cua Chi cuc Thi hanh 4n dan su quan Go Vap
Thanh phd H6 Chi Minh.

5. Trudng hop ban 4n, quyét dinh duoc thi hanh theo Piéu 2 cua Luat thi
hanh &n dan sy thi ngudi dugce thi hanh an dan sy, ngudi phai thi hanh an dan sy
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh
an hoac bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7a, 7b va 9 cua
Luat thi hanh an dan sy; thoi hi¢u thi hanh an dugc thuc hién theo quy dinh tai
Diéu 30 ctia Luat thi hanh 4n dan su.

Ban an phuc tham c6 hiéu lyc ngay sau khi tuyén an.

Noi nhén: , TM. HQI PONG XET XU PHUC THAM
- Toa dn nhan dan t0i cao; THAM PHAN — CHU TQA PHIEN TOA
- Toa an nhan dan cap cao tai TpHCM;

- Vién kiém sat nhan dan cép cao tai TpHCM

- Vién kiém sat nhan dan TpHCM;

- Toa &n nhan dan quan Go Vip;

- Cuc Thi hanh an dan sy TpHCM;

- Chi cyc Thi hanh 4n dan sy quan Go Vép;

- Cac duong su;

- Luu. Bui Lién Minh
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