TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH PAK LAK Doc 1ap - Tw do - Hanh phic
Bén 4n s6: 89/2023/DS-PT
Ngay 16 — 02 — 2023.
V/v: “Tranh chdp yéu cau

chia tai san chung
va chia di san thira ké”

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH PAK LAK

- Thanh phan Hpi dong xét xir phiic thdm gom cg:

Thdm phan - Chii toa phién toa: Ba Luu Thi Thu Huong

Cdc Tham phan: 1. Ong Tran Duy Phuong.

2. Ong Hoang Kim Khanh.
- Thuw ky phién toa: Ong Nguyén Duy Nguyén — Thu ky Toa 4n nhan dan tinh
bak Lak.

- Dgi dién Vign Kiém sdt nhin dan tinh Dik Lik tham gia phién toa: Ong
Nguyén Chi Hi€u - Kiém sat vién.

Ngay 16 thang 02 nam 2023, tai tru s Toa an nhan dan tinh Pk Lik xét xur
phtc tham cong khai vu an thu ly sd: 319/2022/TLPT-DS vé viéc “Tranh chap tai san
chung va yéu cau chia di san thira ké”, do Ban 4 an dan sy so tham s6 165/2022/DSST
ngay 23/9/2022 cua Toa 4n nhén dan thanh pho Buén Ma Thuot bi khang cdo, theo
Quyet dinh dua vy an ra xét xur phuc tham so 346/2022/QDPT-DS ngay 15 thang 12
nam 2022 va Quyét dinh hoan phién toa so6 10/2023/QD-PT ngay 16/01/2023 gitra cac
duong su:

Nguyén don: Be‘} Lé,Thi I-[; sinh nam 1955; dia chi: S6 03 HT, phuong TT,
thanh pho BT, tinh Bak Lak. (Vang mat)

Nguoi dai dién theo uy quyén: Ba Nguyén Thi H; dia chi: 164 PCT, thanh ph
BT, tinh bak Lak. (C6 mat)

Bi don:

L Ong Dinh Cong T; sinh ndm 1975; dia chi: S6 133 MHD, phudng TH, thanh
pho BT, tinh Bak Lak. (C6 mat)

~ Nguoi dai dién theo uy quyén: Ong Hoang Ngoc T1; dia chi: 152 TB, thanh
pho BT, tinh Bak Lak. (C6 mat)

2. B,é Dinh Thi P,Ic‘A)ng,Hl; si,nh nam 1973; dia chi: S6 63/17 THD, phuong TA,
thanh pho BT, tinh Bak Lak. (Vang mat)

~ 3. Ba binh Thi Héng D; sinh nim 1982; dia chi: S6 67 TS, phuong TH, thanh
pho BT, bak Lak. (Vang mat).

Nguwoi c6 quyén loi, nghia vu lién quan:

Ba Tran Thi N; dia chi: S6 133 MHD, phuong TH, thanh phd BT, tinh Dik
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Lak. (Vang mat)

Nguoi dai dién theo uy quyén: Ong Hoang Ngoc T1; dia chi: 152 TB, thanh
phd BT, tinh Bak Lik. (C6 mit)

NOI DUNG VU AN:

1. Tai don khoi kién, don rit mét phin yéu cau khoi kién, qué trinh tham gia
t6 tung ba Lé Thi H va nguoi dai dién theo ity quyén ciia ba H 14 ba Neuyén Thi H
trinh bay:

Ong Pinh Cong T2 va ba Lé Thi H song chung va két hén v6i nhau vao ngay
23/7/1997 tai Uy ban nhan dan (UBND) phuong TH, thanh phé BT, tinh Pak Lak.
Trude khi két hon véi ba H thi dng T2 két hon voi ba T3 va co 03 ngudi con la: Dinh
Thi Hong H1, Pinh Thi Hong D va Pinh Cong T. Khi 6ng T2 két hon véi ba H
khong co con chung.

Trude khi két hon véi ba H thi 6ng T2 quan 1y, stir dung thira dat sé 68, to ban
d6 s6 02, dién tich 153,7m? duoc UBND thanh phé BT cap Gidy chting nhan quyén
sir dung dat (GCNQSD) dat s6 AC 424485 ngay 27/6/2005 dung tén HO ong Dinh
Cong T2; tai san toa lac tai: S6 133 MHD, phudng TH, thanh ph6 BT, tinh Pik Lak
va Thira dat s6 92, t& ban d6 s6 02, dién tich 75,5m? dugc UBND thanh phé BT cap
GCNQSD dat s6 AC 424081 ngay 18/5/2005 dimg tén Ho ong Pinh Cong T2; tai
san toa lac tai: S6 01 DT, phuong TH, thanh phé BT, tinh Pak Lak.

Ngudn gdc hai thira dat do Ngan hang X cap cho ba Pinh Thj T3 vao nam 1988.
Tuy nhién, sau khiba T3 chét van chua duoc nha nudc cong nhan va cap glay chimg
nhan quyén sir dung dat. Tir khi két hon voi ong T2 thi ba H chuyén vé sinh sOng
ciing 6ng T2 va cac con ciia 6ng T2 tai nha sé 133 MHD, phuong TH, thanh phd
BT. Mac du ba H va 6ng T2 khong ¢6 con chung nhung ba H da nudi dudng céc con
riéng cia ong T2 an hoc, xin viéc va lap gia dinh riéng cho cac con. Ngoai ra ba H
cling ¢ cong dong gop sua sang lai can nha 133 MHD dé ¢, dén nam 2017 6ng T
dap pha mot phan dién tich cin nha nay dé xay lai cin nha méi cia vo chong éng T
dang & nhu hién nay. Khi vo chong ong T xay nha thi ba H da dong gop 200.000.000
ddng dé xay dung cin nha nay. Ngoai ra ba H va dng T2 cung nhau xay dung diy
phong tro trén thira dét tai s6 01 DT, phuong TH, thanh phd BT, tinh ik Lak.

Niam 2005 ong T2 dai dién ho gia dinh di 1am thu tuc cip gidy chiung nhan
quyén str dung dat ctia hai thira dat néu trén dimg tén ho gia dinh bao gdm ca ba Lé
Thi H. Nhu vay % thaa dat s6 68, to ban do s6 02, dién tich 153,7m? duoc UBND
thanh phd BT cidp GCNQSD dit s6 AC 424485 ngay 27/6/2005 va % Thira dat s6
92, to ban d6 s6 02, dién tich 75,5m? duoc UBND thanh phd BT cip GCNQSD dit
s6 AC 424081 ngay 18/5/2005 1a tai san chung ctia ba H va dng T2.

Ngay 18/7/2014, 6ng T2 chét co dé lai di chuc do 6ng T2 1ap ngay 05/4/2009,
cu thé phéan chia: Ong Pinh Cong T dugc quyén so hitu Y thira dat 68, to ban d6 sb
02, dién tich 76,8m? ciing cin nha 133 MHD dang &; ba Lé Thi H dugc quyén st
dung % cdn nha sb 133 MHD dang ¢. Khi khong c6 nhu cau hodc qua doi thi giao
lai cho con trai 1a Pinh Céng T hoidc ngudi thira ké tiép theo dé 1am noi tho tu 6ng
ba, cha me, tuyét nhién khong duoc dUng phan tai san nay sang nhuong, cim cb
hodc ban ra ngoai; ba Binh Thi Hong D va Ba Pinh Thi Hong H1 dugc quyén dong
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s& hiru cidn nha s6 01 DT (tai thira dat s6 92, t& ban d6 02). Nhu vay di chiic cia éng
T2 1ap khong hop phép boi 1&: Thu tuc 1ap di chic khong dung quy dinh ctia phép
luat: Ong T2 lap di chuc ngay 05/4/2009 nhung dén ngay 09/4/2009 méi chimg thuc
nén khong dam bao vé hinh thirc. V& noi dung: Ong T2 1ap di chuc da dinh doat luén
ca phan tai san ctia ba Lé Thi H va nguoi thira ké khac.

Khi 6ng T2 chét cho dén nay ba H cing cac con cua éng T2 chua thuc hién
chia di san thira ké, ba H séng chung cing 6ng T ¢6 xay ra nhiéu mau thuin nén
budc ba H phai dén & nho nha em gai. Nay ba H khoi kién dé nghi Toa an giai quyét:

- Phén chia tai san chung ctia ba H, 6ng T2 nhu sau:

Theo két dinh gi4 tai san cta Toa an thi xac dinh Thira dat s6 68, to ban d6 sd
02, dién tich 153,7m? tai: S6 133 MHBD, phuong TH, thanh phd BT, tinh Pak Lik
c6 gid 5.500.000.000 dong. Nhu viy, tai san chung cua ba H va 6ng T2 la
2.750.000.000d6ng.

Thira dat s6 92, to ban do sé 02, dién tich 75,5m? tai: S6 01 DT, phuong TH,
thanh phd BT, tinh Dik Lik c6 gia 1.583.058.192 dong. Nhur vy tai san chung ctia
ba H va 6ng T2 1a 791.529.096 dong.

Tong gia tri tai san chung cua ba H va 6ng T2 la 3.541.529.096 dong, ba H
duogc chia ¥ gié tri 1a 1.770.764.548d6ng.

- Chia di san thira ké ctia 6ng Pinh Cong T2 theo quy dinh ctia phap luat nhu
Sau.

Ba H duogc huong Y tong gia tri di san thira ké cua éng T2 twong duong s tién
ba H duoc chia 1a 442.691.137 dong. Nhu vay tong gid tri tai san ba H dugc chia 1a
2.213.455.685 dong. Ba H xin dugc nhan tai san 1a nha dat tai 133 MHD hogc nha
dat tai 01 DT dé 1am noi & va sinh sdng vi hién nay ba H khong ¢6 noi 6.

Vé GCNQSDD sé AC 424485 cap ngay 27/6/2005 va GCNQSDD s6 AC
424081 cap ngay 18/5/2005 cho Ho ong Pinh Cong T2 thi hién nay ba H dang giit
ban chinh. Khi Toa &n giai quyét xong phan chia di san thira ké thi ba Lé Thi H s&
giao GCNQSDD theo ding quy dinh cua phap luat.

Doi vé6i tai san 14 thira dat s6 140A, to ban do so 23, dién tich 102,5m? duogc
UBND thanh phd BT cap GCNQSD dat s6 H 00691 ngay 25/5/2007 dtng tén ho ba
Lé Thi H; tai san toa lac tai: phuong TT, thanh phd BT, tinh Pak Lik. Qua trinh giai
quyét phia bi don x4c dinh day khong phai 14 tai san chung ciia 6ng T2 va ba H nén
ba H khong yéu cau chia. Va xin rat mot phan yéu cau khai kién dbi véi tai san nay.

2. Bi don éng Dinh Céng T Va nguwoi dai dién theo 1ty quyén ciia 6ng T 12 6ng
Hodng Ngoc T1 trinh bay:

B6 me ctia 6ng Pinh Coéng T2 12 Pinh Van G va ba Nguyén Thi S; bd me ba
Pinh Thi T3 1a 6ng Dinh Nhu B va ba Pinh Thi C; cac 6ng ba trén déu da chét tir
lau. B6 me ctia 6ng Pinh céng T 1a ba Dinh Thi T3 va 6ng Dinh Cong T2, trong qué
trinh chung séng sinh duoc ba ngudi con 1a Binh Cong T, Pinh Thi Hong D va Pinh
Thi Hong H1. Qua trinh chung séng bd me 6ng T ¢6 tai san chung |4 thira dat sb 68,
td ban do s6 02, dién tich 153,7m? dugc UBND thanh phd BT cap GCNQSD dit s6
AC 424485 ngay 27/6/2005, tai dia chi: S6 133 MHP, phuong TH, thanh phd BT,
tinh Dak Lak va thira dat s6 92, t& ban do s6 02, dién tich 75,5m? duge UBND thanh
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pho BT cép GCNQSD dat s6 AC 424081 ngay 18/5/2005, tai dia chi: S6 01 BT,
phuong TH, thanh phé BT, tinh Pak Lik déu dung tén HY 6ng Dinh Cong T2. Nguén
goc hai thu’a dat vao nam 1988 Ngén hang X Pak Lak cip cho me ong T |a ba Dinh
Thi T3. Khi b6 me 6ng T con séng cung nhau xdy dung mot can nha xay cap 4 phia
trudc con phia sau 1a lam chudng heo, nha bép bang ton thung phi va ca nha cing
sinh séng trén thira dat tai dia chi: S6 133 MHD, phuong TH, thanh phd BT.

Nam 1995 ba T3 chét khong dé lai di chiic dén nam 1997 6ng T2 két hon voi
ba H va cang. vé chung song voi gia dinh 6ng T tai 133 MHD, thanh phd BT. Nam
2000 ba H1 lay chong, khong ¢ cung gia dinh va dén nam 2002 dng T lap g1a dinh
v6i ba N cing nhau vé chung song tai 133 MHD; dén nam 2011 ba D 14p gia dinh
va chuyén di noi khéc 6.

Ngay 18/7/2014 6ng T2 chét c6 dé lai di chuc lap ngay 05/4/2009, cu thé phan
chia: Ong Pinh Cong T duogc quyén sé hitu ¥ thira dat 68, to ban d6 s6 02, dién tich
76,8m? cung can nha 133A MHD dang &; ba Lé Thi H duoc quyén sir dung ciing
can nha s6 133 MHD dang &. Khi khong c6 nhu cau hodc qua doi thi giao lai cho
con trai 1a Pinh Cong T hodc ngudi thira ké tiép theo dé lam noi tho ty 6ng ba, cha
me, tuyét nhién khong dugce ding phan tai san ndy sang nhuong, cim cb hodc ban
ra ngoai. Ba Dinh Thi HE)ng D va Ba Dinh Thi Hong H1 dugc quyén dong sé hitu
cin nha s6 01 DT (thira dat so 92, to ban db 02). Nhu vay di chuc lap 1a hop phap,
6ng T2 1ap di chiic minh man, thuc hién di nguyén cua ba Pinh Thi T3 va quyén
thira ké theo phap luat ctiia ong Pinh Cong T2 (theo quy dinh tai diém a, khoan 1
Diéu 676 B luat Dan su nam 2005) tién hanh 1ap di chac ¢6 chimg thyc tai UBND
phuong TH theo thu tuc chung thuc (theo khoan 1 Piéu 658 Bo luat Dan sy nim
2005).

Khi ba H vé sdng chung khong stra sang gi ma van dé nha cii ctia bé me dé lai
dé &, dén nam 2017 vo chong dng T pha phan phia sau cin nha, xay dung lai can
nha méi dé &, so tién xay dung nha 1a ctia vo chong 6ng T bo ra. Con mit trude cin
nha phan ong T dé ban hang thi nha van giit nguyén nhu trude ctia bd me ong T dé
lai, con phan nha ba H ¢ thi vin nha cii truéc ddy nhung ba H c6 sira sang lai thi
phan nay ba H duoc hudng. Con viée ba H noi co cho vo chong ong T sb tién
200.000.000 dong dé xay lai can nha nhung dén nay van chua cho vo chong 6ng T
sO tién trén chir khong phai ba H gop tién vao xdy. Di voi can nha nay do & ong T va
ba N xay dung trong thoi ki hon nhan cua 6ng T va ba N nén khong yéu cau xu ly
phan chia.

Viéc ba Lé Thi H cho rﬁng 02 thura dat trén cép ho gia dinh ¢6 cd tén ba Lé Thi
H 1a khong c6 can ctir phap luat, vi pham phép luét, trai dao duc xa hoi. Day 1a tai
san cua ong Pinh Cong T2 tao lap cung voi vo cii 1a ba Binh Thi T3, ba Lé Thi H
khong co dong gop gi dbi voi cac tai san nay. Hon nita, trude khi chét 6ng Dinh
Cong T2 da c6 di chiic dinh doat di véi cac tai san nay. D6i voi yéu cau khoi kién
ctia ba Lé Thi H thi 6ng Pinh Cong T dé nghi Toa an giai quyét nhu sau: Khéng
chép nhan toan bd yéu cau khoi kién cta ba Lé Thi H.

Chap nhan don khoi kién phan té cia 6ng Pinh Cong T yéu cau Toa an cong
nhan va gilt nguyén gia tri phap 1y di chdc do 6ng Binh Cong T2 1ap ngay 05/4/2009.

Budc ba Lé Thi H giao GCNQSDD sé AC 424485 cap ngay 27/6/2005 va
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GCNQSDD s6 AC 424081 cap ngay 18/5/2005 cho ong Dinh Cong T.

Kién nghi UBND thanh phd BT thu hdi cac GCNQSD dat néu trén va cip doi
GCNQSDD theo di chiuc do 6ng DBinh Cong T2 lap ngay 05/4/2009.

Pbi voi tai san 1a thira dat s6 140A to ban d6 s6 23 dién tich 102,5 m? duoc cap
GCNQSDD dimg tén ho ba Lé Thi H thi hién nay ong T khong yéu cau chia doi véi
tai san nay.

3. Ba Dinh Thi Hong D trinh bay tai ban tw khai ngay 22/01/2021 va Pon trinh
bay ngay 20/9/2022:

B6 me t6i 1a 6ng Pinh Cong T2, ba Dinh Thi T3 sinh dugc 03 nguoi con Dinh
Thi Hong H1, Pinh Thi Hong D va Dinh Cong T. Sau khi me toi chét thi dén nim
1997 bé toi két hon vai ba H va khong co con chung. Ba H vé chung song véi bo toi
hoa thuan, khong c6 mau thuan gi, ba H ddi xur rat tot voi ching t61, nudi dudng
chang toi, tim viéc va lap gia dinh cho chung toi. B toi va ba H song chung véi gia
dinh anh Pinh Cong Tam tai 133 MHD, thanh phd BT. Trudc d6 bé me toi dugc
Ngan hang X Pak Lak cap cho thira dat tai 01 DT, thanh phd BT va thta dat tai 133
MHBD, thanh phé BT. Tuy nhién, khi me tdi chét thi vin chwa dugc nha nude cap
gidy ching nhan quyén sir dung dat. Sau khi bo ti két hon vai ba H thi ciing nhau
chung séng va sta lai cin nha tai 133 MHD dé ¢, dén nam 2017 anh T da pha di xay
lai can nha m&i cta anh T nhu hién nay. Ong T, ba H con xdy dung mot day tro trén
thira dat tai 01 DT. Nam 2005 b6 t6i dai dién cho ca gia dinh di ké khai, 1am thi tuc
cap GCNQSDD dtng tén ho 6ng Pinh Cong T2 dbi vai thira dat sd 68, to ban do6 so
02, dién tich 153,7m?, duoc UBND thanh phd BT cip Gidy CNQSD dat s6 AC
424485 ngay 27/6/2005 va thira dat s6 92, to ban dd s6 02, dién tich 75,5m? duoc
UBND thanh ph6 BT cap GCNQSD dat s6 AC 424081 ngay 18/5/2005. Nam 2014
bd toi chét, gia dinh t6i chua tién hanh phan chia di san thira ké, ba H van & trén cin
nha ciia thira dat 133 MHD nhung sau d6 c6 phét sinh mau thuin v6i anh T nén don
ra ¢ noi khac.

Doi voi thira dat s6 140A, o ban do s6 23, dién tich 102,5m? duge UBND thanh
phé BT cap GCNQSD diat sé6 H 00691 ngay 25/5/2007, dimg tén Ho ba Lé Thi H;
tai san toa lac tai: phuong TT, thanh phé BT, tinh Pak Lik. Day 14 tai san riéng cua
ba H c6 trude khi két hon Vol bb t6i, bo t6i khong biét, khong quan ly, str dung thira
dat trén nén t6i khong yéu cau chia doi véi tai san nay. Dbi v6i yéu cau khoi kién
ctia ba Lé Thi H t6i ¢6 y kién nhu sau:

Sau khi két hon vé6i bo 01, ba H da dong gop cong sire dé duy tri khoi tai sén
chung cua ca gia dinh, cham s6c nudi dudng chung t6i nén yéu cau chia tai san chung
va chia di san thira ké ctia ba H 13 hop phap, dé nghi Toa an giai quyét vu an theo
dang quy dinh ctua phap luat.

Dbi véi di chiic cia b t61 ngay 05/4/2009 khong hop phap boi b t6i dd dinh
doat ca phan tai san ctua nguoi khac c6 quyén loi lién quan ghi trong di chic nén toi
cling dong § yvoiy kién ctia ba H tuyén di chuac v6 hidu. bé nghi Toa an phén chia di
san thira ké ciia bd t6i theo quy dinh. Toi van giit nguyén y kién tang cho ba L& Thi
H d6i voi phan di san thira ké ma t6i duoc nhan khi chia di san thira ké ctia ong Pinh
Cong T2.



V& viéc phan chia di san thira ké ctia me t6i 1a ba Binh Thi T3: Trudc day Toa
an nhan dan tinh Pak Lik xét xtr nhan dinh chua giai quyét d6i voi phan di san cua
ba T3 ma tam giao cho dng T quan 1y 1 chua triét dé. Truong hop Toa an nhan thay
can thiét phan chia di san thira ké ciia me t6i thi t6i d& nghi phan chia theo quy dinh
ctia phap luat. Toi ting cho ba Lé Thi H dbi voi phan di san thira ké ma toi dugc
nhan khi chia di san thira ké cua ba Dinh Thi T3.

4. Ba Pinh Thi Hong H1 trinh bay tai ban tw khai ngay 22/01/202, don trinh
bay ngay 16/01/2022 va tai phién toa so tham:

B6 me t6i 1a 6ng Dinh Cong T2 va ba Pinh Thi T3 sinh duoc 03 ngudi con
Dinh Thi Héng H1, Dinh Thi Hong D va Dinh Coéng T. Nam 1995 ba T3 chét khong
dé lai di chiic dén nam 1997 ong T2 két hon véi ba H va khong co con chung. Ba H
vé chung séng véi b t6i hoa thuan, khong c6 mau thuan gi, ba H doi xur rat tot voi
chung t6i, nudi dudng chiing toi, tim viéc va 1ap gia dinh cho chung toi. B toi va ba
H séng chung v6i anh Pinh Cong T tai 133 MHD, thanh phd BT. Trudc d6 bd me
t61 duoc Ngan hang X Pak Lik cap cho thira dat tai 01 DT, thanh phd BT va 133
MHBD, thanh phd BT. Tuy nhién dén nam 1995 me toi chét thi van chua duoc nha
nuédc cdp GCNQSDD. Sau khi bd t6i két hon véi ba H thi ciing nhau chung séng va
sira lai can nha tai 133 MHD, phan nay 6ng T da pha di xay lai can nha méi clia anh
T nhu hién nay va xay dung mot ddy tro trén thira dat tai 01 DT. Nam 2005 bb t6i
dai dién cho ca gia dinh di lam thi tuc cip GCNQSDD dbi voi thira dat s6 68, to ban
d6 s6 02, dién tich 153,7m?, dugc UBND thanh phd BT cap Gidy CNQSD dat s6
AC 424485 ngay 27/6/2005 va Thira dat s6 92, to ban do6 s6 02, dién tich 75,5m?
dugc UBND thanh phé BT cap GCNQSD dat sé AC 424081 ngay 18/5/2005.

Nam 2014 bd t6i chét, gia dinh t6i chua tién hanh phan chia di san thira ké, ba
H van ¢ trén cin nha cia thira dat 133 MHD nhung sau d6 c¢6 phat sinh mau thuan
v6i anh T nén don ra & noi khac. Déi véi yéu cau khoi kién ctia ba Lé Thi H va di
chuc cta bo t6i thi dé nghi Toa an giai quyét theo quy dinh phap luat. Phan di san
thira ké ma toi duoc nhan khi chia di san thira ké cia ong Pinh Cong T2 va ba Pinh
Thi T3, dé nghi Toa an giai quyét dung quy dinh; vé toan bo di san thira ké ma t6i
duogc nhan, trude day toi tang cho ba Lé Thi H nhung hién nay t6i khong tang cho
ba H nira.

Déi voi thira dat sb 140A, td ban d6 sb 23, dién tich 102,5m? duoc UBND thanh
phd BT cap GCNQSD dat s H 00691 ngay 25/5/2007; dtng tén Ho ba Lé Thi H;
tai san toa lac tai: phuong TT, thanh phd BT, tinh Dak Lak. Py 14 tai san riéng cia
ba H nén khong yéu cau chia doi v4i tai san nay.

5. Ong Hoang Ngoc T1 la dai dién theo ity quyén ciia ba Pham Thi N trinh bay:

Ba N hoan toan dong ¥ véi yéu cau va y kién ctia 6ng Pinh Cong T; ba N khong
thira nhan viéc ba H gop 200.000.000d6ng vao viéc xdy nha. Ngoai ra khéng co y
kién gi khéc.

Tqi Bdn &n ddn sw so tham sé 165/2022/DS-ST ngay 23/9/2022 ciia Toa dn
nhén din thanh pho Buén Ma Thuét, tinh Pik Lik da quyét dinh:

1. Chap nhan mdt phan don kién phan té cta 6ng Pinh Cong T, cong nhan %
di chtic do 6ng Binh Cong T2 1ap ngay 05/4/2009 c¢o6 hi¢u luc phap luat. Tuyén vo



hiéu Y4 di chuc 6ng Binh Cong T2 1ap ngay 05/4/2009.

2. Chép nhan mot phﬁn yéu cau khai kién ctia ba Lé Thi H vé viéc yéu cau chia
tai san chung gitra ba Lé Thi H vé1 6ng Dinh Cong T2.

Xéc dinh tai san chung cua 6ng Dinh Cong T2 va ba Lé Thi H la cdn nha xay
cap 4 dién tich 91,8m? mong xdy da hdc, tuong xay gach, nen lang xi mang, tran
dong nhya, mai lop ton thiée trén thira dat s6 92, to ban d6 s6 02, dién tich 75,5m?
dugc UBND Tp. BT cap Gidy CNQSD dit s6 AC 424081 ngay 18/5/2005 déu ding
tén ho 6ng Pinh Cong T2 tri gia 41.529.096 dong va 10.000.000d0ng tién cai tao,
stra chira can nha cép 4 trén thira dat s6 68, to ban do sb 02, dién tich 153,7m? duoc
UBND thanh phé BT cp Gidy CNQSD dét s6 AC 424485 ngay 27/6/2005. Tong
gia tri tai san chung 1a 51.529.096d6ng. Chia d6i 6ng Pinh Cong T2 va ba Lé Thi H
mdi nguoi duoc huong gia tri 1a 25.764.548d6ng.

Xac dinh tai san chung ctia 6ng Dinh Cong T2 va ba Pinh Thi T3 Ia thira dat
s6 68, to ban d6 s6 02, dién tich 153,7m? dugc UBND thanh phd BT cép Gidy
CNQSD dat s6 AC 424485 ngay 27/6/2005 va can nha xay cap 4 dién tich 46,13m?
va Thira dat s6 92, t ban d6 s6 02, dién tich 75,5m? duoc UBND Tp. BT cap Gidy
CNQSD diat s6 AC 424081 ngay 18/5/2005 déu dimg tén hd ong Pinh Cong T2.
Tong gia tri tai san 1a 7.020.584.000 dong. Chia d6i 6ng Pinh Cong T2 va ba Pinh
Thi T3 mdi nguoi dugc chia gid tri 3.510.292.000 dong

3. Chép nhan mot phan yéu cu khai kién ctia ba Lé Thi H vé viéc yéu cau chia
di san thira ké cua ong Pinh Cong T2.

Xéc dinh tong gi4 trj tai san ciia ba Lé Thi H dugc chia la 251.598.932d6ng

Xéc dinh gia tri tai san ba Binh Thi Hong H1 va ba Pinh Thi Hong D mdi ngudi
dugc phan chia 1a 1.478.407.386d0ng.

Xéc dinh gia trj tai san 6ng Pinh Céng T dugc chia 1.103.407.386dong (khong
tinh phan di san cua ong T2 da chia theo di chuc co gié tri 1a 2.760.292.000d6ng).

Chap nhan ba Pinh Thi Hong D ting cho ba Lé Thi H toan bd phan di san thira
ké ctia ba T3 va 6ng T2 ma ba D duoc chia voi sd tién 1.478.407.386 dong . Tong
gia tri tai san cua ba Lé Thi H dugc nhan la 1.730.006.318d6ng.

Giao cho 6ng Pinh Cong T quén 1y, sir dung thira dat s6 68, to ban d6 s6 02,
dién tich 153,7m? duoc UBND Tp. BT cép Gidy CNQSD dat so AC 424485 ngay
27/6/2005, trén dat co6 01 nha xay cip 4 dién tich 46,13m? moéng xay da hoc, tudng
xdy gach nén 01 phan lang xi mang va 01 phan lat gach ceramic, tran déng nhua,
mai lop ton thiéc c6 sénd mat dung. Tong gia tri tai san ong T dwgc nhan cb gid tri
2.770.584.000ddng (khong tinh phan di san ctia 6ng T2 d3 chia theo di chiic ¢6 gia
tri 1a 2.760.292.000d6ng va 01 cin nha 02 ting do vo chong ong T xay dung). TG
can: Phia Bong giap thira 67; Phia Tay giap thura 69; Phia Nam gidp thura 92; Phia
Bic giap duong MHD.

Giao cho ba H quan 1y, str dung thira dat s6 92, to ban d6 s6 02, dién tich 75,5m?
dugec UBND Tp. BT cp Gidy CNQSD dat s6 AC 424081 ngay 18/5/2005, tai dia
chi: S6 01 BT, phu’ong TH, Tp. BT, tinh Bak Lak. Tai san trén dat1a 01 nha xay cap
4, dién tich 91,8m? mong xay da hoc, tuong xay gach, nén lang xi mang, tran dong
nhua, mai lop ton thiéc. Tong gid tri tai san 1a 1.541.529.096d6ng. Tt can: Phia Dong
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giap thira 67; Phia T4y giap duong DT; Phia Nam gidp dudng hém; Phia Bic giap
thtra 158.

Budc 6ng Pinh Cong T thanh toan phan chénh 1éch gia tri tai san cho cho ba
Lé Thi H vdi sb tién 188.477.222ddng.

Budc 6ng Pinh Cong T thanh todn phan chénh 1éch gia tri tai san cho ba Pinh
Thi Hong H1 sé tién 1.477.782.000dong.

4. Chap nhan mot phan yéu cau doc lap cua 6ng Pinh Coéng T: Budc ba Lé Thi
H giao gidy ching nhan quyén sir dung dat s AC 424485 thira dat 68, to ban do so
02 toa lac tai 133 MHD, phu’(‘)’ﬂg TH, thanh phd BT cho 6ng Dinh Céng T.

Cac duong su co quyén lién hé c0 quan nha nude co thAm quyén dé lam thu tuc
bién dong céac gidy ching nhan quyén sir dung dat sang tén minh.

5. B4c yéu mot phan cau khoi kién cta ba Lé Thi H vé yéu cau chia tai san
chung véi 6ng Dinh Cong T2 va chi di san thira ké ctia ong Pinh Cong T2 véi sd
tién tri gia 12 1.961.856.753dong.

6. Pinh chi giai quyét ddi véi yéu cau chia tai san 1a thira dat s 140A, to ban
d6 s6 23, dién tich 102,5m? duoc UBND Tp. BT cip Gidy CNQSD dat s6 H 00691
ngay 25/5/2007; ding tén HO ba L.é Thi H. Tai san toa lac tai: phuong TT, Tp. BT,
tinh Bak Lak.

An so tham con tuyén vé an phi, nghia vu thi hanh an, chi phi t6 tung va quyén
khang cao theo quy dinh cta phap luat.

Ngay 26/9/2022, bi don khang cdo ban an so tham, dé nghi huy mot phan ban
an, bac toan b yéu cau khoi kién cua nguyén don va chap nhan yéu cau doc 1ap cta
bi don; ngay 06/10/2022, nguyén don khang cao dé nghj sira ban 4n so tham theo
huéng chap nhan toan bd yéu cau khéi kién ciia nguyén don.

Tai phién toa phuc tham, nguyén don van gitt nguyén yéu cau khai kién va yéu
cau khang c40; bi don van gitr nguyén ndi dung khang cdo nhung xac nhén lai chi
yéu cdu sira 4n so thim theo hudng bac toan bd yéu cau khai kién cua nguyén don,
cong nhan di chiac do 6ng Dinh Cong T2 lap ngay 05/4/2009 c6 hi¢u luc phép luat.

Quan diém ciia Pqi dién vign kiém sdat nhén din tinh Pdik Lik:

+ Vé th tuc t6 tung: Trong qué trinh giai quyét vy 4n cua Thém phén, Thu ky,
Hoi dong xet xur da tuan thu ding cac quy dinh cua phap luat t6 tung dan su; duong
su chap hanh dung quy dinh ctia Bo luat t6 tung dan su.

+ V& ndi dung:

- Can ctr ngudn gde va Ho so cap GCNQSDD thi cip so tham xac dinh quyén
str dung thira dét s6 92 to ban do sb 02, toa lac tai s6 01 duong DT va quyén sir dung
thira dat s6 68 to ban d6 sd 02, toa lac tai s6 133 MHDP 14 tai san chung ctia 6ng Pinh
Cong T2, ba Binh Thi T3 1a ¢6 can cu.

- Pi voi di chuc do ong Pinh Cong T2 1ap ngay 05/4/2009 va dugc UBND
phuong TH chimg thuc, ba H co ky xac nhan la nguoi lam chung. Sau khi 6ng T2
chét, ban di chuc da dugc cong bd nén di chuc éng T2 1ap la hop phap, can cong
nhan. Do d6, khang céo cua ong Dinh Céng T ¢6 can cr chdp nhan mot phan.

- V& an phi: Cap so thim tinh an phi d6i v6i ba H1 1a khong quy dinh cua phap
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luét nén can tinh lai.

Vi vy, dé nghi Hoi dong xét xir stra ban 4n so thAm theo hudng cong nhan di
chac cia 6ng Binh Cong T2 1ap ngay 05/4/2009.

NHAN PINH CUA TOA AN:

Sau khi nghién cteu cdc tai liéu co trong hé so vu ;in dd dwoc tham tra tai phién
togi, can cur vao két qua tranh ludn tqi phién toa, y kién dai dién Vién kiém sat, Hoi
dong xét xu nhdn dinh.

[1] Vé thu tuc td tung: Bj don va nhirng nguoi co quyen lo1, nghia vu lién quan

da dugc Toa an triéu tap hop 1¢ dén 1an tht hai nhung ving mat nén Hoi dong xét
XU tién hanh xét xtr ving mit cac duong su.

[2] V& ndi dung:

Nguyén don khoi kién yéu cau chia tai san chung cia nguyén don va 6ng Dinh
Cong T2. Tai phién toa phuc tham, nguy¢n don xac dinh tai san chung gom: % quyen
st dung thira dat sb 68, to ban d6 sd 02, dién tich 153,7m?, dugc UBND thanh pho
BT cdp GCNQSDD s6 AC 424485 ngay 27/6/2005 dimg tén H 6ng Pinh Cong T2;
Y4 quyén str dung thira dat s 92, to ban do s 02, dién tich 75,5m?, duoc UBND
thanh phd BT cip GCNQSDD s6 AC 424081 ngay 18/5/2005 dung tén Ho 6ng Pinh
Cong T2; can nha tro xay trén thira dat s6 92, t& ban do sb 02 va tién cong bo ra stra
chita cin nha cap 4 trén thira dat s6 68, to ban d6 sd 02, véi Iy do cho rang quyén st
dung dat duoc cap sau khi ba T3 chét, va cp trong thoi ky hon nhan cua ong T2, ba
H nén phan tai san cta 6ng T2 trong khoi tai san chung ctia ong T2 véi ba T3 12 tai
san chung ctia ba H va 6ng T2; dong thoi yéu cau huy 02 ban di chic 6ng Dinh Cong
T2 da 1ap ngay 05/4/2009 — dugc UBND phuong TH chirng thuc ngay 09/4/2005;
chia di san thira ké 6ng Pinh Cong T2 dé lai.

Bi don 6ng Dinh Cong T dé nghi cong nhén gia tri phap 1y cta ban di chiic 6ng
binh Cong T2 da 1ap ngay 05/4/2009 — dugc UBND phuong TH chimg thuc ngay
09/4/2005 vai ly do day 1a tai san riéng cua ba Pinh Thi T3, viéc 6ng Pinh Cong T2
1ap di chiic dinh doat d6i vdi ca 02 thira dat trén 13 thuc hién di nguyén cua ba Dinh
Thi T3, dong thoi yéu cau ba H tra lai ban géc 02 GCNQSDD.

[3] Xét yéu cau khdi kién va khang céo ctia nguyén don ba Lé Thi H, khang
c4o ctia bi don ong Pinh Cong T, Hoi dong xét xtr xét thay:

[3.1] Pbi voi thira dat sd 68, to ban d6 sd 02, dién tich 153,7m? (tri gia
5.500.000.000 ddng) va thira dat s6 92, to ban d6 sd 02, dién tich 75,5m? (tri gia
1.500.000.000 ddng).

Can ctr ho so cap gidy ching nhan quyén sir dung dat do UBND thanh phd BT
cung cép, 10 thira nhan ctia cac duwong sy thé hién: Ngay 29 thang 10 nim 1983, ba
Pinh Thi T3 c6 don xin cap dat 1am nha & cho gia dinh, trong don x4c dinh gdm
chdng va 03 con nho. Pén ngay 20/01/1988, Ngan hang X Pak Lak quyét dinh cap
cho ba Pinh Thi T3 400m? dat dé xdy dung nha ¢. Dién tich dat nay da dugc UBND
tinh Pak Lik cip cho Ngan hang X Dik Lik véi muc dich xay dung nha & cho tap
thé va gia dinh can bo cong nhan vién chirc Ngan hang. Khi 6ng T2 lam don xin cip
GCNQSDBD d6i véi 02 thira dat trén, trong don chi dé nghi cép cho 6ng Pinh Céng
T2, khong dé nghi cap dong st dung cho ba H (BL 33-52, tap 1). B4 Lé Thi H khong
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cung cap dugc batky ching ct, tai liéu nao chimg minh 0ng T2 da nhap tai san riéng
vao khi tai san chung. Piéu nay ciing dugc thé hién trong di chiic do dng binh Cong
T2 1ap ngay 05/4/2009 la 6ng T2 chi cho ba H quén 1y, sir dung % thira dat s6 68 va
cin nha trén dat, khong duoc ban. Do d6, cap so tham xac dinh hai thira dat néu trén
la tai san chung cua ba Pinh Thi T3 va 6ng DPinh Céng T2 1a c6 can ctr.

[3.2] Dbi v6i tai san tao 14p trén hai thira dat:

[3.2.1] Tai san trén thira dat sd 68, t& ban d6 s6 02, tai s6 133 duong MHD,
thanh phd BT gdm ¢4 hai cin nha:

- 01 can nha cip 4 dién tich 46,13m? cac duong sy déu thira nhan do ba T3 va
6ng T2 xay dung, sau khi ba H két hon véi dng T2 va vé song chung thi 6ng T2 va
ba H c6 son sira lai mot phan cian nha dé . Theo két qua dinh gia tai san xac dinh
cdn nha c6 gié tri con lai 13 30.584.000 dong. Cap so thim Xac dinh cin nha cap 4
trén thira dat 13 tai san chung cta ba T3 va dng T2 va xé4c dinh cong stc dong gop,
sira chita cin nha ctia ba H va 6ng T2 1a 10.000.000 dong 1a phu hop. Gia tri con lai
ctia can nha 13 20.584.000 dong 14 tai san chung ciia 6ng T2, ba T3. Mdi nguoi duge
chia 10.292.000 dong.

- P6i v6i 01 can nha hai tng ¢ tong dién tich 283,5m?: cac duong su déu thira
nhan do vo chong 6ng T, ba N xdy dung tir nim 2017. Ba H cho rang lic vo chong
6ng T xay nha, ba H c6 gop 200.000.000 dong nhung vo chong 6ng T, ba N khéng
thira nhan; 101 khai ctia ba H vé ndi dung gop tién xay nha ciing khong théng nhit,
chi sau khi vu 4n bi huy dé giai quyét lai, ngudi dai dién theo uy quyén cua ba H
m&i khai nhan ndi dung nay. Con tai phién toa so thdm 1an 1 ngay 28/7/2020, nguyén
don thira nhan can nha nay do vo chong 6ng T xay thém vao nam 2017; tai ban tu
khai ngay 14/01/2021 cta dai dién nguyén don (BL 23, tap 2) va cac 101 khai trudc
d6 ctia ba H ciing chi xac dinh ba H cling dng T2 ¢6 xay nha tro trén thira dat 92 va
stra lai can nha cép 4 tai thtra dat 68. Trén thuc té, theo 101 khai cia nguoi dai dién
cua ba H thi sau khi vo chong & ong T xay nha xong thi vo chong & ong T & tai can nha
moi xay, con ba H van & cin nha cap 4. Ba H khong c6 chung cir gi ching minh cho
viéc gop tién xdy ngdi nha hai ting nén cip so tham xac dinh ddy 14 tai san chung
cua vg chong ong T, ba N 1a ¢6 can ctr. Theo két qua dinh gia tai san xac dinh cin
nha c6 gia tri 1a 885.711.000d6ng.

[3.2.2] Tai san trén thira dat 92, to ban do s6 02 toa lac tai 01 DT, thanh phd
BT: C6 01 can nha xiy cip 4 tong dién tich 91,8m? (dién tich nha 75,48m? va mai
che 16,32m?), cac bén déu thira nhan do 6ng T2, ba H xay dung trong thoi ki hon
nhan nén xac dinh day 13 tai san chung ctia 6ng T2, ba H. Theo két qua dinh gia tai
san xac dinh cin nha c6 gia trj 1a 41.529.096 ddng. Mdi ngudi dugc chia 20.764.000
ddng (da 1am tron).

[3.3]. Xét 02 ban di chuc ctia dng Binh Cong T2 1ap cung ngay 05/4/2009 duoc
UBND phuong TH chirg thuc ngay 09/4/2009.

Noi dung di chic thé hién:

- Con trai: Pinh Cong T dwoc quyén so hitu ¥ thira ddt s6 68, to ban dé sé 02,
dién tich 76,8m? cing cdan nha sé 133 MHP dang 6.

- Ba Lé Thi H duoc quyén sw dung Y thira dit s6 68, to ban do so 02, dién tich
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76,8M? ciing can nha sé 133 MHP dang ¢. Khi khéng ¢é nhu cau hodc qua doi thi
giao lai cho con trai la Pinh Céng T hodc nguwoi thira ké tiép theo dé ding lam noi
tho ti dng ba, cha me. Tuyét nhién khéng dwoc ding tai san nay sang nhwong, cam
¢6 hodic ban ra ngodi. (ca hai phan dat trén c6 chung sé6 do sé AC 424485 do UBND
Tp. BT cdp ngay 27/6/2005)

- Hai con gdi la Dinh Thi Hong H1 va Pinh Thi Hong D dwoc quyén dong so
hitu cdn nha s6 01 dwong PT ciing Thiva dat s6 92, to ban do s6 02, dién tich 75, 5m?
diege ban chia déi hodc chuyén nhwong cho nhau (dwoe UBND Tp. BT cdp Gidy
CNQSD ddt s6 AC 424081 ngay 18/5/2003).

Nguyén don chi dé nghi huy bé mot phan noi dung di chuc véi Iy do 6ng Dinh
Cong T2 di dinh doat toan bo tai san chung 1 trai quy dinh cta phap luat, nén can
xé4c dinh khi 6ng Dinh Cong T2 1ap di chiic nay hoan toan minh man, khong bi ép
budc, thé hién ding ¥ chi cia ong Pinh Cong T2.

Mac du ba Lé Thi H c6 ky x&c nhan lam chimg trong 01 ban di chic, nhung
khéng c6 van ban nao thé hién ba H tir chdi nhan di san. Pén thoi diém ba H l1am
don khdi kién yéu cau chia tai san chung va chia di san thira ké van con trong thoi
hiéu khéi kién nén can xem xét lai gia tri phap 1y cua di chuc.

Nhu d3 phan tich & muc [3.1] va [3.2] thi thira dét s 68, to ban do sé 02 cung
can nha cap 4 trén dat, va thira dat 92, to ban d6 s6 02 1a tai san chung ciia ba Dinh
Thi T3 va 6ng Dinh Céng T2 nén ba T3 va 6ng T2 mdi ngudi duge hudng Y5 gia tri
tai san. Nam 1995, ba T3 chét khong dé lai di chuc nén can xac dinh ¥ khéi tai san
nay la di san thira ké ciia ba Pinh Thi T3, ong Dinh Cong T2 khdng c6 quyén dinh
doat toan bo tai san nén di chiic do 6ng T2 14p bi vo hiéu mot phan.

Khi 6ng DBinh Céng T2 lap di chuc, chi cho ba H duoc stir dung 4 nha va dat tai
dia chi 133 duong MHD dé o, khong dugce dinh doat 1a déng nghia véi viée khong
cho ba H duoc hudng di san nén khong phu hop quy dinh tai Didu 669 Bo ludt dan
su 2005 (Picu 644 B luat dan sy nam 2015 ciing quy dinh tuong tu).

Khoan 1 Diéu 644 B¢ luat Dan sy nim 2015 quy dinh: “Nhitng nguoi sau ddy
van dwoc hiedng phdan di san bang hai phan ba sudt ciia mot ngudi thira ké theo phdp
ludt néu di san dwoc chia theo phap ludt, trong truong hop ho khong dwoc nguoi
lp di chiic cho hwéng di san hodc chi cho hwong phan di san it hon hai phan ba
sudt do:

a) Con chua thanh nién, cha, me, vo, chong;”

Nén theo quy dinh ctia phap luat thi ba H duwong nhién dugc huéng phan di san
6ng T2 dé lai bang hai phan ba suat cia mot nguoi thira ké theo phap luat. Sau khi
trir di phan di san ma ba H duoc huéng, méi cong nhan phan di san ma éng T2 dé
lai cho cac con.

Cép so tham cho rang d6i v6i phan 6ng T2 dinh doat cho 6ng Pinh Cong T
duoc quyén s& hitu ¥ thira dat sb 68, to ban do s 02, dién tich 76,8m? cung can nha
s6 133 MHD dang & va % thira dat s6 92, to ban d6 s6 02, dién tich 75,5m?clng can
nha trén dat tai s6 01 duong DT chia cho ba Pinh Thi Hong H1 va Dinh Thi Hong
D duoc quyen dong s¢ hitu ¢6 hiéu lyc phap luét 1a khong dung quy dinh cta phéap
luat nhu da vién dan néu trén, anh huéng dén quyén loi caa ba Lé Thi H. Do do,
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khang c4o ctia nguyén don vé ndi dung nay 1a ¢ can cr chdp nhan mot phan.

Dbi v6i can nha cip 4 trén thira dat s 68, to ban dd 02 c6 dién tich 46,13m?:
Trong Di chlic, dng T2 c6 nguyén vong dung 1am noi thd cing, sau khi trir di sb tién
ba H d3 son sira nha 13 5.000.000 dong va phan di san ctia ba T3 1a 10.292.000 dong,
thi phan di san cta 6ng T2 14 15.292.000d0ng, can ap dung Diéu 645 B6 luat dan su,
khéng chia thira ké d6i v6i phan di san ndy cua éng T2. Nguoi dugc giao quan 1y
cin nha cip 4 phai ¢ nghia vu thanh toan cho ba H sé tién 5.000.000 dong son sira
nha.

[4] Cép so thim xac dinh phan di san thira ké cua ba T3 duoc 6ng T2 dinh doat
trong di chiic bi vo hiéu, ddng thoi phan chia di san cta ba T3 trong cung vu an theo
quy dinh cta phap luat 1 co co sd, bdi 1& cac duong sy déu o tranh chap d6i véi
khéi tai san nay nén can chia dé giai quyét triét dé vu an.

[5] Di san thira ké ctia ba Pinh Thi T3 va 6ng Pinh Cong T2 duoc xéac dinh cu
thé nhu sau:

[5.1] Tai thira dat s6 68, to ban dd s6 02, dién tich 153,7m? toa lac tai 133 MHD,
phuong TH, thanh phd BT:

Di san thira ké cta ba Binh Thi T3 1a; 2.750.000.000 dong (1/2 gi tri quyén sir
dung dat) + 10.292.000 dong (1/2 gia tri ngdi nha cap 4) = 2.760.292.000dong. Chia
cho 04 nguoi thudc hang thira ké thir nhat ciia ba T3 1a: Ong Pinh Cong T2, ba Dinh
Thi Hong H1, ong Pinh Cong T va ba Pinh Thi Hong D mdi ngudi duoc hudng
690.073.000 dong.

Di san thira ké ctia ong Pinh Cong T2 la: 2.750.000.000 dong (1/2 gid tri quyén
s dung dat) + 690.073.000 dong (phan di sin nhdn thira ké cia ba T3) =
3.440.073.000 dong. Suat cta 01 nguoi thira ké theo phap luat 1a: 3.440.073.000
dong : 4 = 860.018.000 dong (da lam tron).

Ba H duoc nhan di san éng T2 dé lai bang 2/3 suat ctia nguoi thira ké theo phap
luat 1a 573.345.000 dong (da lam tron).

Theo di chuc, 6ng Pinh Cong T2 da dinh doat di san ctia minh (tai thira dat sb
68, to ban d6 s6 02 toa lac tai 133 MHD, phudng TH, thanh phd BT) cho 6ng Dinh
Cong T, nén 6ng T duoc huong toan bo phan di san ong T2 dé lai tai thira dat sb 68,
td ban dd s6 02 14 2.866.727.000 dong (da lam tron).

[5.2] Tai thira dat 92, to ban do s6 02, dién tich 75,5 m? toa lac tai 01 DT,
phuong TH, thanh phé BT.

Di san ctia ba Dinh Thi T3 12 750.000.000 d6ng, chia cho 04 nguoi thudc hang
thira ké thir nhat ctia ba T3 1a: Ong Pinh Cong T2, ba Pinh Thi Hong H1, 6ng Pinh
Cong T va ba Binh Thi Hong D mdi ngudi duoc hudng 187.500.000 dong.

Di san cua 6ng Pinh Cong T2 1a 750.000.000 ddng + 187.500.000 dong (phan
di san dwoc nhén thira ké cia ba T3) + 20.764.000 (1/2 gid tri nha xdy cdp 4) =
958.264.000 ddng. Suit ctia 01 nguoi thira ké theo phap luat 1a 958.260.000 dong :
4 = 239.565.000 dong.

Ba H duoc nhan di san éng T2 dé lai bang 2/3 suit ctia nguoi thira ké theo phap
luat 1a 159.710.000 dong (da lam tron).
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Theo di chic, 6ng Pinh Cong T2 di dinh doat di san cia minh tai thira dat s6
92, to ban d6 s6 02 cho ba Pinh Thi Héng H1 va ba Dinh Thi Hong D nén ba H1,
ba D dugc huong phan di san 6ng T2 con lai: 958.264.000 dong - 159.710.000 dong
(phan ba H dwoc nhdn) = 798.554.000 dong. Mdi nguoi duge hudong 399.277.000
dong.

Phan di san thira ké ba D duoc chia 1a 1.089.348.000 dong, ba D ty nguyén ting
cho ba H nén can céng nhan.

[6] V& viéc giao quan 1y, st dung tai san: Cap so tham giao cho ong Pinh Cong
T quan 1y, sir dung thira dat sb 68, to ban dd s6 02, dién tich 153,7m? cung toan bd
tai san trén dat; giao cho ba Lé Thi H quan 1y, sir dung thira dat s6 92, to ban d6 sb
02, dién tich 75,5m? ciing toan bo tai san trén dat 1a phi hop. Nguoi duoc giao quan
ly, sir dung di san c6 nghia vu thanh toan phan di san thira ké cho nhiing nguoi dugc
nhan thira ké, cu thé nhu sau:

[6.1] Ong Pinh Céng T c6 nghia vy thanh toan cho ba Lé Thi H so tién:
573.345.000d6ng (phan di san ba H dwoc nhdn khi chia thira ké la Thira dat so 68)
+ 690.073.000 dong (Phdn di san ba D dwoc nhdn khi chia thira ké la Thira ddt s6
68 nhung cho ba H) +5.000.000 dong (s6 tién ba H son sira nha) = 1.268.418.000
dong.

[6.2] Ong Pinh Cong T c¢6 nghia vy thanh toan cho ba Pinh Thi Hong H1 s
tién: 690.073.000 ddng (Phan di san ba H1 dwgc nhdn khi chia thira ké la Thira ddt
56 68).

[6.3] Ba Lé Thi H c6 nghia vu thanh toan cho 6ng Pinh Cong T sd tién
187.500.000 ddng (phan di san 6ng T duwoc nhdn khi chia thiva ké la Thira dat s6
92). Khu trir nghia vu gitta 6ng T va ba H, dng T con phai thanh toan cho ba H sd
tién 1.080.918.000 dong.

[6.4] Ba Lé Thi H phai thanh todn cho ba Pinh Thi Hong H1 sé tién:
399.277.000 dong (phdan di sin ba H1 dwoc nhdn thira ké cia éng T2) +
187.500.000d0ng (phdn di san ba H1 dwgc nhin thira ké ciia ba T3) = 586.777.000
dong.

[7] Pbi v6i yéu cau cua ong Pinh Cong T budc ba Lé Thi H giao GCNQSDD
ctia thira dat 68, to ban dd s6 02 toa lac tai 133 MHD, phudng TH, thanh phd BT va
thira dat s6 92, to ban dd sd 02 toa lac tai 01 BT, phuong TH, thanh phé BT, tinh
Pik Lak: Ba H thira nhan dang gitr 02 GCNQSDD ban chinh néu trén, ba H ciing
ddng y tra lai GCNQSDD khi vu an dugc giai quyét xong nén cap so tham budc ba
Lé Thi H giao GCNQSDD ctia thira dt 68, t& ban d6 so 02 toa lac tai 133 MHD,
phuong TH, thanh phd BT cho 6ng Pinh Cong T 1a ¢6 cén cu.

[8] Pbi véi yéu cau cua dng T vé viéc kién nghi UBND thanh phd BT thu hoi
02 GCNQSDD néu trén de cap lai theo di chtic do 6ng Dinh Cong T2 lap. Xet thay,
day khong phai 13 yéu cau vé dan sy, 02 GCNQSDD néu trén dugc cap dung quy
dinh cua phap luat, cac duong su c6 quyén lién h¢ vdi co quan nha nudc dé diéu
chinh, bién dong sang tén minh theo quyét dinh cta ban an da ¢ hiéu luc phap luit.

[9] Cap so tham xéc dinh yéu cau cta ong Pinh Cong T vé viéc cong nhan di
chac do 6ng Pinh Cong T2 1ap ngay 05/4/2009 c6 hiéu luc phap luat | yéu cau phan
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t6 12 khong dung quy dinh cua phap luat ma chilay kién phan dbi, boi ba Lé Thi H
d3 c6 yéu cau khai kién dé nghi tuyén ban di chic do ong Dinh Cong T2 1ap ngay
05/4/2009 v6 hiéu, nén trong truong hop Toa an bac yéu cau khoi kién cua ba Lé
Thi H thi ban di chic duong nhién c6 hi¢u luc phap luét.

[10] Béi v6i yéu cau chia tai san 1a thira dat sd 140A, to ban dd s6 23, dién tich
102,5m? dugc UBND thanh phd BT cap GCNQSD dat s6 H 00691 ngay 25/5/2007
dung t€n HO ba Leé Thi H: Qua trinh giai quyét vu an, phia nguyén don da rat yéu
cau do6i vai tai san nay, bi don va nhitng nguoi c6 quyen lg1 — nghia vu lién quan
khong c6 yéu cau doc 1ap. Cap so tham da dinh chi giai quyét dbi véi tai san nay la
co can cur.

[1 1] T nhiing phan tich, nhan dinh néu trén, Hoi dong xét xtr xét thay: CO can
ctr chdp nhan mot phan khang cio cia nguyén don ba Lé Thi H, khong chap nhan
khang cao ctia 6ng Pinh Cong T, sira an so tham theo hudng da phan tich néu trén.

[12] V& an phi so thim: Do stra an so tham nén an phi so tham duogc tinh lai
theo quy dinh cua phap luat.

Ap dung khoan 7 Diéu 27 Nghi quyet 326/2016/UBTVQH14 ngay 21/12/2016
cua Uy ban thuong vu Qudc hoi, mdi duong su phai chiu 4n phi dan su c6 gia ngach
tuong Gmg véi phan tai san duoc chia, dugc huong. Cu thé:

- Ong binh Cong T phai chiu an phi dbi v6i phan tai san duoc chia
2.866.727.000 dong nhu sau: 72.000.000 dong + 2% (2.866.727.000 dong -
2.000.000.000 dong) = 89.334.000 dong.

- Ba Dinh Thi Hong H1 phéi chiu 4n phi d6i vi phan tai san dugc chia
1.276.850.000 dong nhu sau: 36.000.000 dong + 3% (1.276.848.000 dong —
800.000.000 dong) = 50.305.500 dong.

- Ba Lé Thi H 1a nguoi cao tudi (trén 60 tudi) va c6 don xin mién 4n phi nén
dugc mién tién an phi dan sy so tham.

[13] Vé 4n phi phic thém: Do khang cao khong dugc chap nhan nén ong Pinh
Cong T phai chiu 300.000 dong an phi phic tham.

Vi cac lé trén;

QUYET PINH:

Can ctr khoan 2 Piéu 308 Bo luat td tung dan su;

Chép nhan mot phan ndi dung don khang cdo cta ba Lé Thi H; Khong chép
nhan don khang cao cua 6ng Dinh Cong T. Stra ban an Dan sy so tham s6
165/2022/DS-ST ngay 23/9/2022 cua Toa 4n nhén dén thanh pho Budn Ma Thudt,
tinh Bak Lak.

- Ap dung cac Piéu 210; 609; 611; 612; 613; 623; 624; 630; 644; 645; 649;
650; 651 va biéu 660 B luat dan sy 2015;

- Ap dung Nghi quyet 50 326/2016/UBTVQH14 ngay 21/12/2016 cua Uy ban
thuong vu Qudc hoi vé mirc thu, mién, giam, thu ndp, quan 1y va st dung an phi, 1é
phi Toa an.

Tuyén xiz:
[1] Chép nhin mét phan yéu cau khoi kién cua nguyén don ba Lé Thi H.
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[1.1] Tuyén b 02 ban di chiic do 6ng Dinh Cong T2 lap ngay 05/4/2009 dugc
Uy ban nhan dan phuong TH, thanh phd BT chimg thuc ngay 09/4/2009 vo hiéu mot
phan.

[1.2] Xac dinh tai san chung cua 6ng Dinh Cong T2 va ba Lé Thi H gém c0o: 01
can nha xay cap 4 dién tich 91,8m? mong xay da hoc, tuong xay gach, nén lang xi
ming, train dong nhura, mai lgp ton thiéc trén thira dat sb 92, to ban dd s6 02, duoc
UBND thanh phé BT céap Gidy chirng nhan quyén sir dung dat s6 AC 424081 ngay
18/5/2005 dimg tén hd 6ng Pinh Cong T2 tri gia 41.529.096 dong va 10.000.000
déng tién cai tao, sira chira cin nha cép 4 trén thira dat s6 68, to ban dd sb 02 duoc
UBND thanh phé BT cip Gidy chtng nhan quyén str dung dat sé AC 424485 ngay
27/6/2005. Tong gié tri tai san chung 14 51.529.096 dong. Chia doi ong Pinh Cong
T2 va ba Lé Thi H mdi ngudi dugce hudng 25.764.548 dong.

[1.3] Xac dinh tai san chung ctia 6ng Pinh Cong T2 va ba Pinh Thi T3 gom co:

- Thira dét s6 68, t ban d6 s6 02, dién tich 153,7m? dugc UBND thanh phé BT
cap Gidy chimg nhin quyén st dung dat s6 AC 424485 ngay 27/6/2005 tri gia
5.500.000.000 d6ng va 20.584.000 dong gi tri con lai cua cin nha xdy cap 4 dién
tich 46,13m?,

- Thira dat s6 92, to ban d6 s6 02, dién tich 75,5m? dwgc UBND thanh phd BT
cap Gidy chimg nhan quyén str dung dat s6 AC 424081 ngay 18/5/2005 dung tén hod
ong Pinh Cong T2 tri gia 1.500.000.000 dong.

Tong gia tri tai san 13 7.020.584.000 dong. Ong Pinh Coéng T2 va ba Pinh Thi
T3 mdi nguoi duoc chia tri gia 3.510.292.000 dong.

[1.4] Xéc dinh di san thira ké ctia ba Dinh Thi T3 tai Thira dat s6 68, to ban do
s6 02, toa lac tai 133 MHD, phuong TH, thanh pho BT 14 2.760.292.000 dong. Chia
cho 04 nguoi thudc hang thira ké thir nhat cuia ba T3 1a: Ong Pinh Cong T2, ba Dinh
Thi Hong H1, 6ng Pinh Coéng T va ba Pinh Thi Hong D mdi ngudi duoc hudng ky
phan bang nhau 12 690.073.000 dong.

[1.5] Xéc dinh Di san thira ké ctia 6ng Dinh Cong T2 tai Thira dat s6 68, to ban
d6 s6 02, toa lac tai 133 MHD, phuong TH, thanh phd BT 1a: 3.440.073.000 dong.
Chia cho ba H duoc hudng di san ong T2 dé lai 1a 573.345.500 dong.

[1.6] Xac dinh Di san thira ké ctia ba Pinh Thi T3 tai Thira dt s6 92, to ban d6
s6 02 toa lac tai 01 BT, phuong TH, thanh phé BT Ia 750.000.000 ddng, chia cho
04 nguoi thudc hang thira ké thi nhat cia ba T3 1a: Ong Pinh Cong T2, ba Pinh Thi
Hong H1, 6ng Binh Cong T va ba Pinh Thi Hong D mbi ngudi duoc huong ky phan
bang nhau la 187.500.000 dong.

[1.7] Xéc dinh Di san cta ong Dinh Cong T2 tai Thira dat s6 92, to ban d6 sé
02 toa lac tai 01 DT, phudng TH, thanh phé BT 1a 958.260.000 dong. Chia cho ba
Lé Thi H dugc hudng di san ong T2 12 159.710.000 dong.

[1.8] Cong nhan mot phan ndi dung di chiic 6ng Pinh Cong T2 1ap ngay
05/4/2009 — duoc UBND phuong TH, thanh phd BT ching thuc ngay 09/4/2009 co
hiéu lyc. Ong Pinh Céng T dugc hudng phan di san ctia éng Dinh Cong T2 tri gia
2.866.727.000 dong. Ba Pinh Thi Hong H1 va ba Dinh Thi Hong D duogc huong di
san ong T2 tri gia 798.554.000 dong. Mdi ngudi duoc nhan ky phan bang nhau 1a
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399.277.000 dong.

[1.9] Cong nhén viéc ba Pinh Thi Hong D ting cho ba Lé Thi H toan bd phan
di san thira ké ctia ba T3 va 6ng T2 ma ba D dugc chia véi sb tién 1.089.348.000
dong.

[1.10] Giao cho 6ng Pinh Cong T quén 1y, str dung thira dat s6 68, td ban d6 sd
02, dién tich 153,7m? dugc UBND thanh phd BT cap Gidy Ching nhan quyén st
dung dat sé AC 424485 ngay 27/6/2005 cho ho dng Binh Cong T2, trén dat c6 01
nha x4y cép 4 dién tich 46,13m? mong xdy da hoc, tuong xay gach nén 01 phan lang
xi ming va 01 phan lat gach ceramic, tran dong nhya, mai lop ton thiéc co sénd mat
dung va 01 can nha hai ting. T& can: Phia Dong giap thira 67; Phia Tay giap thua
69; Phia Nam giap thira 92; Phia Bic giap duong MHD.

[1.11] Giao cho ba Lé Thi H quan 1y, sir dung thira dat s6 92, to ban d6 s6 02,
dién tich 75,5m? dugc UBND thanh phd BT cép Gidy chimg nhan quyén sir dung
dat s6 AC 424081 ngay 18/5/2005 cho ho 6ng Pinh Cong T2, tai dia chi: S6 01 DT,
phuong TH, thanh pho BT, tinh Pak Lik. Tai san trén dat 1a 01 nha xay céap 4, dién
tich 91,8m? méng xay da hoc, tuong xay gach, nén lang xi ming, tran dong nhua,
mai lgp ton thiéc. Tt can: Phia Dong giap thira 67; Phia Tay giap duong PT; Phia
Nam giap dudng hém; Phia Bac giap thira 158,

[1.12] Ong Pinh Céng T c6 nghia vu thanh todn cho ba Lé Thi H sd tién:
1.080.918.000 ddng (Mot ty khéng trdam tdm muoi triéu chin trdm muwoi tdm nghin
dong).

[1.13] Ong Pinh Cong T ¢ nghia vu thanh toan cho ba Pinh Thi Hong H1 s
tién: 690.073.000 ddng (Sdu tram chin muoi triéu khong tram bay ba nghin dong).

[1.14] Ba Lé Thi H c6 nghia vy thanh toan cho ba Dinh Thi Hong H1 sb tién:
586.777.000 dong (Nam tam muoi sau triéu bay tram bay muoi bay nghin dong).

Ké tir ngdy co don yéu cau thi hanh dn cia nguwoi dwoc thi hanh dn déi véi
khodn tién néu trén, néu nguoi phdi thi hanh an khong thi hanh thi hang thang nguoi
phdi thi hanh én con phdi chiu khodn tién ldi ciia sé tién con phdi thi hanh an theo
mire 1di sudt quy dinh tai Diéu 357 va khodn 2 Piéu 468 Bé ludt Déan sw niam 20135.

[2] Chéap nhan mot phan yéu cau doc 1ap cua ong Binh Cong T. Bugc ba Lé Thi
H giao cho 6ng Dinh Cong T gidy ching nhén quyén sir dung dat s6 AC 424485 do
UBND thanh phé BT cap ngay 27/6/2005 cho ho ong Dinh Cong T2, thira dét s6 68,
td ban d6 s6 02 toa lac tai 133 MHD, phudng TH, thanh phd BT.

Cac duong su co quyen lién hé co quan Nha nude co thAm quyén dé lam thu
tuc ding ky bién dong cac gidy chu’ng nhan quyén str dung dit sang tén minh.

[3] Khong chap nhan yéu cau khoi kién cta ba Lé Thi H vé yéu cau chia tai san
chung véi 6ng Dinh Cong T2 13 % quyén sir dung thira dat s6 68, to ban do sé 02,
dién tich 153,7m? dugc UBND thanh phb BT cip Gidy ching nhan quyén sir dung
dat s6 AC 424485 ngay 27/6/2005 cho ho ong Dinh Cong T2 va % quyén sir dung
thira dat s6 92, to ban d6 s6 02, dién tich 75,5m? dugc UBND thanh phd BT cip
Gidy chimg nhin quyén sir dung dat sd AC 424081 ngay 18/5/2005 cho hd 6ng Dinh
Cong T2 va yéu cau 6ng Pinh Cong T tra 200.000.000 ddng tién gop xay can nha
hai tang trén thtra dét sd 68, td ban d6 sb 02 toa lac tai sd 133 duong MHD, thanh
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pho BT.

[4] Dinh chi giai quy‘ét q‘éi v6i yéu cau ciia ba Lé Thi H vé viéc chia tai san la
thf];a dat so 140A, t(‘w, ban do6 so 23, dién tich 102,5m? duoc UBND thanh pho BT cap
Giay CNQSD dat so H 00691 ngay 25/5/2007 dtng tén HO ba Lé Thi H.

[5] V& chi phi tham dinh, dinh gia: Nguyén don ba L& Thi H ty nguyén chju chi
phi xem xét tham dinh va dinh gia tai san 1a 6.200.000d0ng (da ndp va chi phi xong).

[6] V& an phi so tham:

- Ba Lé Thi H dugc mién nop tién 4n phi dan su so tham.

- Ong Pinh Cong T phai chiu 89.334.000 dong &n phi Dan sy so tham, khau trir
vao so tien 300.000 dong ma ong T da ndp tam Ung an phi theo bién lai thu so
0018760 ngay 24/3/2021 tai Chi cyc Thi hanh an dan sy thanh pho BT (Do 0ng
Hoang Ngoc T1 ndp thay).

- Ba Binh Thi Hong H1 phai chiu 50.305.500 déng an phi.

[7] Vé an phi phiic tham:

Ong Pinh Cong T phai chiu 300.000 dong an phi dan sy phuc tham, khau trur

vao sd tién 300.000 dong ma ong T di ndp tam tng an phi theo bién lai thu sb
0021704 ngay 04/10/2022 tai Chi cuc Thi hanh an dan su thanh phé BT.

Céc quyét dinh khac ciia ban 4n so tham khong c6 khang cdo, khang nghi di c6
hiéu luc phap luat ké tir ngay hét thoi han khang cio, khang nghi.

Ban an phiic tham c6 hiéu lwc phap luit ké tir ngay tuyén an.

Trieong hop bdn an, quyét dinh dwoc thi hanh theo quy dinh tai Diéu 2 Ludt
Thi hanh an ddn sy thi nguoi dwoc thi hanh an dan sy, nguoi phai thi hanh an dan
sw ¢6 quyén thoa thudn thi hanh dan, yéu cau thi hanh dan, tw nguyén thi hanh dn hodc
bi cuong ché thi hanh dn theo quy dinh tai cic Piéu 6, Diéu 7, Piéu Ta va Diéu 9
Ludt Thi hanh an dan sy; thoi hiéu thi hanh an dwoc thuc hién theo quy dinh tai
Diéu 30 Lugt Thi hanh dn dén su.

Noi nhin: ) TM. HQI PONG XET XU PHUC THAM
- TAND Cap cao tai Da Nang; THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh Dak Lak;

- TAND Tp Buén Ma Thuot;
- Chi cuc THADS Tp BT;

- Cac duwong su;

- Luu.

(da ky)

Luu Thi Thu Huwong
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